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PREFACE 

TO  THE  SEVENTEENTH  EDITION. 


By  the  General  Editor. 


TT  is  hardly  a  matter  for  surprise,  that  the 
seventeenth  edition  of  a  legal  work  first  pub- 
lished eighty  years  ago,  should  be  found  to  differ 
materially,  both  from  its  original  form  and  its 
later  issues.  What  may,  at  first  sight,  be  regarded 
as  surprising  is,  that  those  familiar  with  the 
classical,  and  still  older,  work  of  Blackstone,  on 
which  the  late  Judge  Stephen  avowedly  based 
his  book,  will,  if  they  examine  the  present  edition 
of  '  Stephen,'  observe  in  it  an  apparently  pro- 
nounced '  reversion  to  type.'  Nor  is  the  General 
Editor,  who  takes  full  responsibility  for  this 
step,  at  all  afraid  to  meet  the  charge  of  a 
tendency  to  reaction  which  might  be  based  upon 
it.  For  Blackstone' s  Commentaries,  without  being 
able  to  claim  inclusion  in  the  select  and  immortal 
society  of  '  world  books,'  certainly  takes  rank 
among  those  works  which  have  palpably  in- 
fluenced the  trend  of  civilization. 

Moreover,  as  almost  all  competent  critics  admit, 
one  of  the  greatest  of  Blackstone 's  merits  was 
his    sense    of    form    and    style.     His    well-known 
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classification  of  the  contents  of  the  Laws  of 
England  into  four  Books,  treated  in  four  volumes, 
was,  despite  the  somewhat  illogical  language  in 
which  he  claimed  to  justify  it,  evidence,  not 
merely  of  his  instinct  for  practical  convenience, 
but  of  his  masterly  capacity  for  arranging  a  vast 
heap  of  unordered  and  technical  doctrines  in  a 
form  which  would  appeal,  not  only  to  the  lawyer, 
but  to  the  politician  and  the  country  gentleman, 
the  literary  critic  and  the  pioneer  colonist,  of 
the  eighteenth  century.  Speaking  for  himself,  the 
General  Editor  has  never  been  able  to  perceive  the 
advantage  gained  by  Judge  Stephen  in  substituting 
for  Blackstone's  simple  and  obvious  plan,  the  appa- 
rently less  convenient  arrangement  which  divides 
six  Books  between  four  volumes.  He  is,  therefore, 
not  inclined  to  apologize  for  returning  to  a  plan 
which  will,  he  firmly  believes,  make  for  increased 
simplicity  and  convenience  in  the  use  of  the  work. 
But,  whilst  thus  returning  to  Blackstone's 
form,  the  Editors  of  the  present  edition  of 
*  Stephen '  have  not  hesitated  to  be  ruthless 
modernists  in  matter.  In  the  first  place,  they 
have  given  up  the  attempt,  becoming  more  and 
more  difficult  with  each  succeeding  edition  of 
'  Stephen,'  to  identify  and  distinguish  the 
passages  from  Blackstone's  work  which  survive, 
in  substance  or  literally,  in  its  successor.  The 
spirit  of  Blackstone  still  inspires  the  pages  of  the 
later  work  ;  but  it  is  frankly  admitted  that,  while 
many  of  the  principles  so  lucidly  enunciated  by 
Blackstone  still  survive  in  English  Law,  there  is 
hardly  a  page  of  Blackstone's  work  which  could  be 
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adopted  as  a  statement  of  existing  law  without 
serious  modification.  It  was,  for  example,  a 
somewhat  bold  step,  even  for  a  distinguished 
common  lawyer  of  the  reign  of  George  III,  to 
assume  that  Equity,  as  a  practical  influence, 
died  with  Lord  Nottingham,  and  to  treat  the 
work  of  the  Court  of  Chancery,  still  alive  with 
the  genius  of  Lord  Hardwicke,  as  a  compound 
of  false  speculation  and  procedural  peculiarities, 
and  to  devote  about  a  page  apiece  to  the  subjects 
of  trusts  and  equities  of  redemption.  And, 
though  there  is  much  more  to  be  said,  on  historical 
grounds,  in  defence  of  Blackstone's  treatment  of 
the  Law  of  Contract  merely  as  an  incident  in  the 
acquisition  of  title  to  chattels,  and  his  endeavour 
to  class  the  Law  of  Torts  as  a  subordinate  part 
of  the  machinery  of  civil  procedure,  yet  these  are 
also  arrangements  which  few  modern  exponents  of 
English  Law  would  now  adopt.  These  instances 
are  enough  to  make  it  clear  that,  while  Black- 
stone's  main  plan  may  be  safely  followed,  a 
textbook  professing  to  introduce  students  to  the 
Laws  of  England  as  a  whole,  must  be  prepared  to 
make  great  changes  in  detail,  and  to  discard  much 
of  what  may  be  called  the  '  interlocutory  amend- 
ment '  which  has  grown  up  round  the  successive 
presentations  of  Blackstone's  original  material. 

A  recognition  of  this  truth  has  involved,  in 
this  edition,  not  merely  a  re-writing  of  a  large 
part  of  the  contents  of  the  last  edition  of 
Stephen,  but  a  re-casting  of  Blackstone's 
phraseology  in  modern  terms.  This  result  is, 
in   itself,    a   matter   for  regret ;    for   neither   the 
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General  Editor  nor  his  colleagues  would  venture 
to  challenge  comparison  with  Blackstone  in 
felicity  of  phrase.  But  change  of  ideas  and  belief 
inevitably  involves  changes  of  language ;  and 
thus,  for  example,  the  General  Editor  has  felt 
himself  obliged  to  omit  the  famous  Introduction 
in  which  Blackstone  reflected  the  prevailing 
opinions  of  the  latter  part  of  the  eighteenth 
century  on  the  Nature  of  Law  and  the  origin  and 
inter-action  of  the  Laws  of  England.  In  sub- 
stituting for  it  an  Introduction  less  attractive  in 
style,  but,  it  is  hoped,  more  useful  and  simple  as 
an  explanation  of  the  present  position  and 
distribution  of  those  Laws,  the  General  Editor 
is  aware  that  he  is  taking  a  bold  step.  But  he 
trusts  that  the  strictly  practical  character  of  his 
work,  based  upon  a  long  experience  of  the  needs 
of  students  of  all  ranks,  may  excuse  what  will, 
doubtless,  seem,  at  first  sight,  to  be  a  somewhat 
presumptuous  piece  of  iconoclasm. 

A  similar  plea  must  be  entered  in  respect  of 
the  Conclusion,  on  The  Rise,  Progress,  and 
Development  of  the  Laws  of  England,  which 
appears  at  the  end  of  Volume  IV.  When  Black- 
stone wrote,  the  somewhat  a  priori  views  of  Coke 
on  the  history  of  English  Law  were  generally 
accepted  as  gospel,  apparently  to  the  neglect  of 
really  sounder  and  more  learned  historians,  such 
as  Selden  and  Prynne.  Since  Blackstone's  day, 
our  knowledge  of  that  history  has  been  revolution- 
ised by  the  work  of  modern  investigators  such 
as  Sir  Henry  Maine,  Chief  Justice  Holmes,  Ames, 
Maitland,     and     Vinogradoif ;    and    the     Cokian 
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theory,  for  example,  of  the  origin  of  the  English 
Land  Laws,  has  been  relegated  to  museums  of  legal 
antiquities.  Nevertheless,  in  many  editions  of 
'  Stephen,'  the  reverence  deservedly  due  to  the 
name  of  Blackstone  has  retained  his  concluding 
chapter,  virtually  unaltered ;  for  to  touch  the 
structure  would  have  brought  down  the  fabric  in 
ruins.  It  seemed,  however,  at  last,  time  that  the 
facts  should  be  recognized,  and  that  Stephen's 
Commentaries  should  cease  to  be  a  conduit  pipe 
for  conveying  to  the  minds  of  successive  gener- 
ations of  students  an  account  of  English  legal 
history  admitted  by  all  competent  critics  to  be, 
in  great  part,  untrue.  Accordingly,  it  has 
devolved  upon  the  General  Editor  to  rewrite  that 
chapter ;  and  if,  again,  his  work,  as  it  must, 
provokes  unfavourable  comparison  with  that  of 
Blackstone,  he  can  only  reply,  that  even  a  feeble 
and  unskilled  attempt  to  describe  a  great  subject 
fairly  and  accurately,  in  the  light  of  modem 
knowledge,  may  be  more  useful  than  a  repro- 
duction of  a  classical  explanation  now  known  to 
be,  in  many  respects,  radically  false.  After  all, 
the  description,  given  by  an  ordinarily  observant 
commercial  traveller,  of  many  a  foreign  country 
at  the  present  day,  would  be  more  trustworthy 
than  the  description  of  the  same  country  recorded 
by  one  of  the  great  pioneers  of  the  sixteenth 
century. 

One  of  the  important  minor  changes  in  the  new 
edition  is  the  substitution  for  the  numerous 
foot-notes  which  have  hitherto  appeared  in  the 
pages  of  '  Stephen,'  of  a  smaller,  but,  it  is  hoped. 
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more  useful  selection  of  authorities  in  the  text 
and  at  the  end  of  each  chapter.  This  change 
has  been  introduced,  not  merely,  or  chiefly,  to 
avoid  expense  in  printing,  but  to  encourage 
students,  for  whom  the  work  is  mainly  designed, 
to  consult  the  authorities  in  question.  It  is 
believed,  that  such  readers  will  be  more  likely  to 
turn  to  the  sources,  if  these  are  put  before  them 
in  the  shape  of  a  small  but  careful  selection  from 
the  overwhelmuig  mass,  than  if  they  are  left  to 
face  a  larger  number  of  authorities  without  any 
indication  of  relative  importance.  In  making 
their  selection,  the  editors  have,  it  may  be 
mentioned,  been  guided,  not  only  by  tradition, 
but  by  a  desire  to  illustrate  legal  principles  by 
showing  their  application  to  modern  conditions. 

In  the  distribution  of  editorial  labours,  also,  the 
present  edition  makes  a  considerable  departure 
from  its  immediate  predecessors.  In  the  last 
three  editions,  a  large  number  of  specialists  were 
good  enough  to  undertake  to  be  responsible  for 
comparatively  small  sections  of  the  text.  Whilst 
the  reputations  of  these  contributors  undoubtedly 
added  to  the  prestige  of  the  editions,  their  number 
not  only  intensified  the  labours  of  editorship,  but 
rendered  the  work  of  the  General  Editor,  in  har- 
monizing and  co-ordinating  the  contributions  of 
his  several  colleagues,  both  arduous  and  difficult. 
In  the  present  edition,  each  volume  (with  the 
exceptions  of  the  Introduction  and  the  Conclusion) 
has  been  entrusted  to  a  single  Editor,  aided  only 
in  rare  instances  by  specialists  who  have  kindly 
revised  single  chapters  of  it.     In  their  work,  the 
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Editors  have  endeavoured  to  bear  in  mind,  that 
'  Stephen  '  is  primarily  intended  for  the  student, 
and  have,  accordingly,  in  this  edition,  not  hesi- 
tated, where  necessary,  to  sacrifice  detail  to  a 
desire  to  state  broadly,  but,  it  is  believed, 
accurately,  the  more  general  and  fundamental 
principles  of  the  law. 

The  first  duty  of  the  General  Editor  in  this 
connection  is,  therefore,  to  explain,  that  each  of 
his  colleagues  takes  responsibility  only  for  those 
portions  of  the  work  which  bear  his  name,  whilst 
the  responsibility  for  the  edition  as  a  whole 
remains  with  the  General  Editor.  His  next,  and 
most  grateful,  duty  is  to  pay  tribute  to  the  un- 
grudging industry  and  cordial  co-operation  of  his 
colleagues,  which  have  rendered  his  editorial 
duties,  despite  their  somewhat  formidable 
character,  a  continual  source  of  pleasure. 
Finally,  he  has  to  thank  his  colleagues,  both  for 
their  valuable  services  in  the  tasks  expressly 
undertaken  by  them,  and  for  their  generous 
voluntary  response  to  the  many  appeals  for  advice 
and  help  made  to  them  by  him,  not  only  on 
general  questions,  but  on  those  parts  of  the  work 
for  which  he  is  primarily  responsible. 

It  should  be  added  that,  while,  so  far  as 
possible,  material  decisions  reported  whilst  the 
work  was  passing  through  the  press,  have  been 
included  in  the  proof  sheets,  the  work  professes 
to  give  a  general  outline  of  the  law  as  it  stood  at 
the  end  of  the  year  1921. 

London, 

March,  1922. 
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IiNTRODUCTION. 

SECTION  I. 
THE  NATURE  AND  STUDY  OF  THE  LAW. 

It  is  a  familiar  but  remarkable  fact,  that  some  of 
the  words  in  most  common  use  are  Just  those  the 
precise  meaning  of  which  it  is  most  difficult  to  define, 
and  about  the  proper  use  and  scope  of  which  people 
are  most  apt  to  differ.  The  explanation  of  this 
apparently  curious  state  of  things  is,  probably,  that 
these  common  words  originally  stood  for  very  simple 
and  hmited  objects  or  ideas,  and  that,  with  the 
immense  dcvelopement  and  increased  perplexity  of 
circumstances  and  ideas  which  have  taken  place  since 
the  words  were  first  used  in  their  primitive  sense,  they 
have  been  apphed  to  new  ideas  and  objects  which,  to 
the  mind  of  the  speaker  or  writer,  bear  some  resem- 
blance to  the  original  idea  or  object  denoted  by  the 
word.  For  it  will  hardly  be  denied,  that,  among 
human  beings,  the  faculty  of  invention  is  much  rarer 
than  the  faculty  of  imitation,  and  that,  consequently, 
it  is  much  easier  to  apply  old  words  to  new  uses  than 
to  invent  new  words  for  new  occasions.  If  any  one 
doubts  the  truth  of  the  fact  (though  he  may,  if  he 
pleases,  dispute  the  alleged  cause)  let  him  turn  over 
in  his  mind  a  few  such  common  words  as  '  church,' 
'leg,'  'market,'  'head,'  'court,'  'foot,'  'body,'  and 
the  like,    and    consider   how   far    a   mixed   company 
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of  disputants  would  agree  on  the  proper  and  original 
meaning  of  such  words. 

But  this  indisputable  fact  is  by  no  means  a  matter 
of  idle  curiosity.  Quite  apart  from  its  direct  scientific 
interest,  it  is  of  important  practical  value  in  enabling 
the  student  to  grasp  the  connections  between  ideas 
and  objects  which,  but  for  this  remarkable  survival  of 
unconscious  observation,  it  might  never  occur  to  him 
to  consider  as  in  any  way  related  to  one  another.  As 
it  is,  he  is  let,  as  it  were,  into  the  secrets  of  the  past ; 
he  is  taught  to  reahze  that  differences  which,  to  him, 
seem  obvious  and  elementary,  were,  to  a  more  primi- 
tive age,  invisible.  He  will  thus  acquire,  not  merely 
an  additional  interest  in  his  studies,  but  a  power  of 
drawing  distinctions  without  losing  touch  of  similarities, 
wliich  is  of  the  utmost  value  to  every  student,  but 
especially  to  the  student  of  law. 

And  if  such  a  student  wishes  to  experiment  in  the 
way  suggested,  he  cannot  do  better  than  to  begin 
with  the  word  '  law  '  itself,  which  describes  the  very 
subject  of  his  study.  The  first  thing  he  should  note 
about  it  is,  that  '  law  '  is  a  word  famiUar  not  only 
to  the  English  tongue,  but  to  the  tongues  of  nearly 
all  the  peoples  who  have  settled  in  Western  Europe, 
and,  with  whom,  therefore,  the  English  have  been 
brought  most  into  contact  in  the  course  of  history. 
Thus,  for  example,  the  French  hi,  the  Itahan  legge, 
the  Spanish  ley,  the  Scandinavian  lag,  log,  or  lov, 
are  all,  obviously,  offshoots  from  the  same  original 
root,  though,  possibly,  by  shghtly  different  processes. 
It  is  a  curious  and  somewhat  mysterious  fact,  that 
in  modern  German,  alone  of  the  more  important 
related  languages  of  modern  Europe,  is  there,  appar- 
ently, no  simiJar  use  of  the  same  root ;  though  in 
other  respects  the  similarity  between  German  and  the 
Scandinavian  tongues,  and,  to  a  less  extent,  also, 
the  English,  is  striking. 


SECT.  I.]   THE  NATURE  AND  STUDY  OF  THE  LAW.      3 

Not  less  remarkable  than  this  geographically  wide- 
spread use  of  the  word,  is  the  number  of  different 
meanings  attributed  to  it.  In  a  famous  passage 
which  occurs  at  the  opening  of  his  celebrated  work 
The  Spirit  of  the  Laws,  the  great  French  philosopher 
and  historian  of  the  eighteenth  century,  the  President 
Montesquieu,  well  expresses  this  truth  when  he  writes: — 

"  Laws,  in  the  widest  meaning  of  the  term,  are 
"  the  necessary  relations  which  flow  from  the  nature 
"  of  things  ;  and,  in  this  sense,  all  beings  have  their 
"  laws.  The  Divinitj'^  has  His  Laws  ;  the  material 
"  world  has  its  laws  ;  the  intelligences  superior  to 
"  man  have  their  laws  ;  the  brutes  have  their  laws  ; 
"  Man  has  his  laws." 

And,  despite  the  rather  vague  opening  of  the  pas 
sage,  and  the  slightly  old-fashioned  language  of  the 
later  part,  no  fairly  well-educated  Englishman,  French- 
man, German,  Itahan,  Spaniard,  or  Scandinavian  of 
to-day  can  fail  to  grasp  and  agree  with  Montesquieu's 
meaning.  Does  not  the  ordinary  Englishman  express 
the  same  truth  when  he  talks,  at  different  times,  of 
the  laws  of  health,  the  laws  of  perspective,  the  law  of 
gravitation,  the  laws  of  political  economy,  of  chess, 
of  etiquette,  of  astronomy,  of  the  seasons,  of  language, 
of  the  land  ?  Clearly,  he  is  using  the  same  word  to 
express  a  number  of  very  different  meanings,  though 
there  is  probably,  if  we  could  discover  it,  some  funda- 
mental similarity  which  links  them  together  and 
justifies  the  use  of  the  same  word  for  them  all. 

What  is  this  fundamental  similarity  or  link  ?  To 
that  question,  unfortunately,  no  confident  answer 
can  be  given.  The  opinion  of  students  of  language 
appears  to  favour  the  view,  that  the  original  root 
from  which  the  various  forms  of  the  word  '  law  ' 
are  derived,  signified  'placing,'  or  'binding  to- 
gether.' The  latter  meaning  is  more  obvious  in  the 
Latin  form  lex,  leges  (whence  our  word  'collection  ') ; 
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the  former  seems  to  be  the  more  direct  meaning  of 
the  later  variants.  In  either,  the  elementary  idea  is 
that  of  compvJsion  ;  the  object  placed  or  bound 
cannot  escape,  or,  at  least,  only  on  pain  of  correction. 
Within  that  wide  limit,  however,  it  is  obvious  that 
the  compulsion  may  be  of  all  kinds,  and  directed  to 
all  manner  of  different  objects.  The  lawyer  may  well 
wish  to  know  to  which  of  these  many  meanings  of 
the  term  '  law  '  he  is  to  devote  himself. 

In  practice,  there  is  no  serious  doubt.  No  lawyer 
would  expect  to  be  consulted  upon  the  law  of  gravita- 
tion, the  laws  of  astronomy,  or  the  laws  of  perspective. 
These  are  matters  for  the  student  of  physical  science. 
Though  they  profoundly  affect  the  fate  of  mankind, 
they  are  not  matters  which  mankind  can  affect,  one 
way  or  the  other.  They  were  not  imposed  by  men  ; 
the  part  of  Man  is  confined  to  discovering,  and  so  far 
as  they  affect  his  interests,  obeying  them.  But  that 
is  his  own  affair.  If  he  chooses  to  neglect  them, 
Nature  will  see  to  it  that  he  does  not  escape  punish- 
ment. Even  the  laws  of  health  are  in  much  the  same 
position.  These  are  studied  by  the  physician  and  the 
surgeon,  who  explain  them  to  their  patients,  and 
advise  ways  in  which  the  patient  may  conform  to 
them.  But  if  the  patient  chooses  to  reject  the  advice, 
no  human  tribunal  or  agency  will  punish  him— that, 
again,  will  be  the  aft'air  of  impersonal  Nature.  Much 
the  same  may  be  said  of  the  laws  of  political  economy  ; 
though  in  these  the  human  element  is  not  merely 
passive,  and  those  tendencies  of  humanity  engaged  in 
the  pursuit  of  wealth  which  we  dignify  by  the  name  of 
'•  laws  '  may  sometimes  have  to  be  checked  for  the 
sake  of  higher  interests. 

We  come  much  nearer  to  the  province  of  the  lawyer 
when  we  deal  with  the  '  laws  '  of  etiquette,  fashion, 
and  even  of  morality.  For  these  laws  rely  mainly 
for  their  compulsive  force  upon  human  agency.     It 
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is  true  that  '  morality,'  or  the  practice  of  good  con- 
duct, stands  midway  between  human  and  religious 
sanctions.  It  is  immoral  to  spend  money  extrava- 
gantly on  worthless  objects.  Of  those  persons  who 
refrain,  some  do  so  from  religious,  others  from  human 
motives.  But,  in  the  case  of  the  laws  of  etiquette 
and  fashion,  the  compulsion  is  almost  entirely 
human. 

Still,  even  in  these  cases,  the  enquirer  does  not, 
generally  speaking,  consult  a  lawyer,  at  any  rate  as 
a  lawyer.  He  may  know  that,  as  a  friend  and  man 
of  the  world,  the  lawyer  would  give  him  sound  advice. 
But  if  he  (the  enquirer)  were  to  go  further,  and  say  : 
"  But  I  want  you  to  enforce  my  rights.  I  have  been 
badly  treated  because  I  am  alleged  to  have  broken 
this  law."  Or,  "  X  has  broken  such  a  law,  and  I 
have  paid  the  penalty.  Commence  proceedings  "  — 
it  is  clear  that  the  lawyer  would  be  non-plussed. 
He  would  have  to  explain  that  these  were  matters  of 
which  the  courts  and  judges  took  no  account,  and  for 
which  they  would  give  no  redress.  The  sufferer's 
remedy  would  not  be  found  in  legal  proceedings, 
but  in  the  gradual  clearing  of  his  reputation  by  his 
own  conduct  and  the  helj)  of  his  friends,  or  by  appeal 
to  some  informal  authority,  not  administered  by 
lawyers,  whose  opinion  on  such  matters  is  voluntarily 
accepted  by  the  community,  or  by  such  members  of 
it  as  are  interested  in  such  matters. 

Thus  we  have  come  at  last  to  the  true  province 
of  the  lawyer,  viz.  the  study  and  administration  of 
such  '  laws '  as  are  enforced  by  courts  and  judges, 
directly  or  indirectly.  Every  qualified  lawyer  in  this 
country  is  either  an  officer  of  a  court  or  an  advocate 
entitled  to  ap^^ear  and  address  a  court.  Even  when 
the  counsel  in  chambers  is  merely  "  advising  on  a 
case,"  or  drawing  up  a  conveyance  of  property,  he 
is   really   thinking  of  what    view   the   court  and  its^ 
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judges  will  take  of  his  advice  or  his  draftsmanship 
if  any  dispute  arises  upon  them.  So  also  the  solicitor 
interviewed  by  his  client,  or  writing  his  letters, 
or  issuing  summonses  or  deUvering  pleadings.  The 
supreme  test  in  every  case  is  :  "  Will  this  stand  the 
scrutiny  of  the  court  ?  "  And,  consciously  or  uncon- 
sciously, that  question  will  be  at  the  back  of  the 
lawyer's  mind. 

But  it  is  found  as  a  fact  that  courts  and  judges, 
as  the  modern  world  understands  them,  are,  almost 
invariably,  the  direct  or  indirect  creations  of  a  special 
and  highly  important  kind  of  community,  called  a 
'  nation,'  which  has  organized  itself  for  purposes  of 
government  into,  or  under,  what  is  called  a  '  State.' 
Of  the  nature  of  this  vastly  important  product  of 
human  activity,  we  cannot  here  speak  at  length. 
That  is  a  matter  for  a  treatise  on  Political  Science. 
Here  it  is  sufficient  to  say  that  a  State  is  either  a 
community,  known  as  a  *  nation,'  which  regularly 
submits  to  the  government  of  a  definite  person,  or 
body  or  bodies  of  human  beings  in  its  daily  life  and 
affairs,  or  (which  is  perhaps  the  better  usage)  it  is 
the  institutions  of  government  itself  to  which  that 
community  submits. 

Two  things,  however,  should  be  borne  in  mind  in 
thinking  about  the  State,  or  the  student  will  get  him- 
self into  difficulties.  In  the  first  place,  it  is  not 
necessary  that  a  State  should  be  absolutely  indepen- 
dent of  all  external  control,  or  '  sovereign  '  in  the 
technical  sense  of  the  word.  For  example,  the  State 
of  Victoria,  in  Australia,  is  not  '  sovereign  '  ;  for  it 
is  subject  in  certain  respects  to  the  control  of  the 
Commonwealth  Government.  Yet  it  is  a  perfectly 
good  State  ;  and  its  members  or  subjects  are  perfectly 
entitled,  if  they  like,  to  call  themselves  a  nation. 
In  the  second  place,  a  State  is  not  necessarily  homo- 
geneous or  unitary,  i.e.  having  no  check  between  its 
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government  and  the  individual  member  of  the  com- 
munity. That  is,  no  doubt,  the  oldest  and  simplest 
kind  of  State,  such  as  France,  modern  Spain,  and 
Norway.  But  many  States  Sire  federal,  i.e.  the  govern- 
ment of  the  central  authorities  is  limited  and  controlled 
(sometimes  very  severely)  by  the  governments  of  the 
component  parts,  which,  so  long  as  they  keep  within 
their  respective  spheres,  the  central  government  cannot 
overrule.  Of  such  is  the  Commonwealth  of  Australia 
itself,  to  which  we  have  just  referred;  and  so,  indeed, 
in  fact,  if  not  in  name,  is  the  British  Empire,  with 
its  self-governing  Dominions  and  its  highly-organized 
Government  of  India.  As  we  shall  see  later,  this  is 
a  very  important  distinction,  of  increasing  force  ; 
and  it  must  not  be  confused  with  the  less  important 
distinction  between  central  and  local  government  in 
a  unitary  State,  where  the  central  government  can 
legally  alter  the  local  government  in  any  way  that 
it  likes.  Particularly  must  it  be  borne  in  mind  in 
reading  a  work  like  the  present,  which  does  not 
profess  to  deal  with  British  Law  as  a  whole,  but  only 
with  the  Laws  of  England,  an  important  but  compara- 
tively small  part  of  the  British  Empire. 

Thus  we  are  in  a  position  to  understand  what 
Blackstone  meant  when,  in  the  famous  work  on  which 
this  treatise  is  based,  he  defined  law  as  :  "a  rule  of  civil 
"  conduct  prescribed  by  the  supreme  power  in  a 
"State."  But  we  must  be  careful  to  guard  against  two 
exaggerations,  which  have,  in  fact,  been  made  of 
Blackstone's  perfectly  correct  definition. 

In  the  first  place,  we  must  not  exaggerate  the 
meaning  of  the  words  the  supreme  power  in  a  State. 
When  Blackstone  wrote  his  great  work,  about  the 
middle  of  the  eighteenth  century,  the  federal  type  of 
State  was  hardly  known,  though,  in  fact,  it  existed 
in  the  Swiss  Republic.  Consequently,  jurists  assumed, 
especially  English  jurists,  that  every  State  must  be 
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of  the  unitary  or  simple  type,  with  a  government 
exercised,  either  by  a  single  individual,  such  as  the 
French  King  or  the  King  of  Prussia,  or  by  a  com- 
paratively small  and  united  body  like  the  Parliament 
of  Great  Britain,  whose  action  was  absolutely  beyond 
legal  control.  This,  as  we  have  already  seen,  is  no 
longer  necessarily  the  case  ;  and  so  we  may,  without 
damage  to  Blackstone's  definition,  safely  omit  from 
it  the  words  "  the  supreme  power  in,"  and  make  it 
read  "  prescribed  by  a  State,"  without  requiring  the 
exercise  of  any  particular  branch  of  State  authority. 

For  a  second,  and  more  important  exaggeration, 
Blackstone  is  not  really  responsible.  Though  the 
word  '  prescribed  '  may  have  originally  meant 
'  written  before,  yet,  in  ordinary  language,  a  man 
may  be  said  to  '  prescribe  '  obedience  to  a  particular 
rule,  without  himself  being  the  author  of  that  rule. 
For  example,  the  Head  Master  of  a  great  school, 
on  coming  to  the  school  for  the  first  time,  may  find  a 
certain  rule  in  force  as  to  the  choice  of  football  grounds 
between  different  teams.  Quite  possibly,  the  rule  may 
have  been  spontaneously  adopted  by  former  genera- 
tions of  schoolboys.  The  new  Head  Master  thinks 
that  it  is  a  good  rule.  He  lets  it  be  known  that,  in 
any  disputes  about  the  choice  of  grounds,  his  weight 
will  be  against  the  breakers  of  the  rule.  He  may 
fairly  be  said  to  '  prescribe  '  the  rule ;  even  though 
he  was  unaware  of  its  existence  till  it  had  been  in 
force  for  generations. 

Unfortunately,  Austin,  a  somewhat  later  writer  than 
Blackstone,  who  has  had  great  influence  on  English 
legal  ideas,  thought  fit  to  insist,  in  his  treatise  The 
Province  of  Jnrispri(de7ice  Determined,  that  the  whole 
of  the  laws  of  a  State  were  the  actual  creation,  or 
'  commands,'  of  the  '  sovereign  '  or  supreme  person 
or  body  in  the  State.  Austin  founded  himself  largely 
on  the  authoritv  of  Thomas  Hobbes,  a  seventeenth- 
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century  writer  of  great  ability  but  limited  knowledge 
of  history,  who  defined  Law  as  :  "  the  speech  of  him 
"  who  by  right  commands  somewhat  to  be  done  or 
"omitted."  Bentham,  on  the  other  hand,  a  famous 
contemporary  of  Blackstone,  and  a  great  practical 
reformer,  though  he,  likewise,  rather  ostentatiously 
decried  the  study  of  history,  was  much  more  cautious 
when  he  laid  it  down  that  "  the  will  to  which  it 
''  (a  law)  gives  expression,  either  emanates  from  the 
"  supreme  authority  in  the  State,  or  has  that  sayne 
"authority  jor  its  support."  For  no  one  who  has  de- 
voted any  considerable  time  to  the  study  of  the  actual 
history  of  legal  systems,  can  doubt  that,  while  organ- 
ized States  do,  undoubtedly,  issue  a  great  many  new 
laws,  which  may  fairly  be  said  to  be  '  commands,' 
yet,  in  fact,  many  of  the  rules  enforced  by  their  courts 
were  not  made,  or  originally  imposed,  by  the  authori- 
ties of  the  State  at  all,  but  were  spontaneously  and 
informally  adopted  by  the  community  itself  to  satisfy 
its  own  needs.  Particularly  was  this  the  case  in 
England,  with  important  results,  as  we  shall  see. 

It  would  be  better,  therefore,  to  define  the  law  of 
the  lawyer  as  "  a  rule  of  civil  conduct  enforced  by  the 
"  State."  Here  we  are  on  safe  ground,  and,  on  the 
whole,  have  a  definition  which  is  both  practical  and 
scientific. 

But  it  would,  in  the  opinion  of  the  writer,  be  a  grave 
mistake  to  suppose  that  mankind,  in  developing  the 
idea  of  law,  regarded  only  the  element  of  compulsion 
as.  essential  to  it.  For  the  evidence  of  language,  to 
which  we  have  appealed  to  discover  that  element, 
shows  that  there  is  equal  agreement  in  requiring 
another  element,  which  is,  perhaps,  even  older  than 
the  element  of  compulsion.  This  is  the  element 
expressed  by  the  word  '  right '  in  its  various  forms, 
which,  equally  with  the  word  '  law,'  is  to  be  found 
almost  universally  in   the  same  group  of  languages 
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to  express  the  same  idea.  Alongside  the  French  loi, 
we  have  the  word  droit,  alongside  the  Italian  legge, 
the  word  diritto,  alongside  the  Spanish  ley,  the  word 
derecho,  alongside  the  Scandinavian  lag,  log,  or  lov, 
the  word  rett,  or  rott ;  while  the  German,  who,  as  we 
have  noticed,  has  no  word  '  law,'  uses  the  word 
recht  to  signify  the  same  notion.  His  lawyer  is  a 
Rechtsanwalt ;  his  law  court  is  a  Gericht.  Though,  in 
modern  English,  a  '  right '  is  differentiated  from 
'  law,'  and  is  used  to  signify  a  faculty  or  power 
protected  by  law  rather  than  the  law  itself,  yet  the 
old  English  tongue  spoke  familiarly  of  folc-rit,  to 
signify  the  law  of  the  common  folk  or  people.  What 
is  the  element  which  this  word  '  right  '  and  its 
variants  are  intended  to  express  ? 

The  problem  is  almost  more  difficult  to  solve  than 
that  of  the  origin  of  '  law.'  But  again,  if  we  appeal 
to  the  evidence  of  language,  we  seem  to  find  that, 
in  its  oldest  use,  the  word  '  right '  appears  to  stand 
for  that  which  is  orderly,  straight,  symmetrical,  or, 
as  we  might  say,  '  direct.'  We  have  a  hint  of  this 
in  the  use  of  the  curious  expression  '  right  angle,' 
meaning  an  angle  formed  by  the  crossing  of  straight 
lines  which,  if  produced,  will  divide  the  circumference 
of  a  circle  into  equal  parts,  and  so  produce  an  orderly, 
symmetrical  result.  Probably  the  reference  was 
originally  to  purely  physical  substances— a  flock  of 
sheep  walking  in  an  orderly  manner,  a  row  of  horses 
properly  aligned.  But  it  ultimately  came  to  have 
what  we  call  an  '  ideal '  significance,  i.e.  to  mean  some- 
thing which,  in  the  opinion  of  the  speaker,  ought  to 
be  striven  for  and  attained.  A  very  curious  example 
of  this  is  the  use  of  the  phrase  '  right  hand '  which, 
probably,  originally  only  meant  the  hand  in  fact 
used,  for  reasons  of  convenience,  on  most  important 
occasions,  but  which,  by  reason  of  this  fact, 
acquired  a  notion  of  dignity  or  skill  manifested  in 
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the  expression  'right-hand-man/  or  in  the  com- 
plimentary term  'dexterous,'  from  the  Latin  dextera 
(right  hand). 

It  is  from  this  element  that  our  modern  notion  of 
law  derives  its  atmosphere  of  beneficence  or  wisdom. 
The  mere  exercise  of  compulsion  is  by  no  means  a 
popular  thing— with  those  over  whom  it  is  exercised. 
Especially  is  this  the  case  if  the  exercise  is  arbitrary 
or  spasmodic.  In  fact,  the  evidence  of  language 
shows  that  the  dignified  term  '  law '  is  rarely  applied 
to  such  exercises  of  compulsion,  even  when  they  are 
not  prompted  by  cruelty  or  caprice.  We  may  call 
them  '  commands '  ;  we  do  not  call  them  '  laws.' 
It  is  only  when  compulsion  is  employed  to  attain 
an  object  which  is  at  least  believed  to  be  good,  and 
to  attain  it  permanently,  by  means  of  systematic  and 
orderly  arrangements,  that  we  apply  to  it  the  term  of 
'  law.' 

From  this  it  follows,  to  return  to  a  former  point, 
that  the  initiative  in  the  formation  of  a  law  need  not 
come  from  the  State  at  all.  The  good  sense  of  the 
community  may  spontaneously  adopt  certain  rules  to 
attain  what  it  believes  to  be  good  results.  That  is, 
in  fact,  what  happens  in  almost  all  communities, 
long  before  the  State  comes  into  existence.  The 
lower  the  community  in  the  scale  of  intelligence, 
the  more  grotesque  and  ineffectual  the  rules  evolved. 
But  a  community  may  attain  a  very  high  degree  of 
intelligence  before  acquiring  that  particular  kind  of 
organization  which  we  call  a  '  State  ' ;  and,  in  such  a 
case,  its  rules  of  conduct  may  be  of  a  very  high  order. 
They  suffer,  however,  from  the  grave  defect,  that,  if 
they  are^yiolated  by  disorderly  and  self-willed  members 
of  the  community,  there  is  no  remedy  for  the  sufferers 
but  the  remedy  of  self-help,  which  is  almost  worse 
than  the  disease.  Long  before  the  estabhshment  of 
the  State,  the  rules  or  customs  of  the  old-estabHshed 
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communities  have  been  enforced  by  the  blood-feud  or 
vendetta,  in  which  the  kindred  or  friends  of  the 
injured  man  seek  revenge  for  the  injury  done  him. 
So  manifestly  disastrous  is  this  practice  to  the  welfare 
of  the  community,  that  great  efforts  are  made  to 
supersede  it  by  the  persuasions  of  elders  or  other 
reverend  men,  who  fix  a  fine  or  wergild  for  the  shedding 
of  blood  or  stealing  of  cattle,  to  be  paid  and  accepted 
for  "  staying  the  feud."  But  there  is  always  the 
chance  that  the  wrong-doer  cannot  or  will  not  pay, 
or  that  the  avengers  will  not  stay  their  hands,  until 
the  State  appears,  haling,  with  its  strong  hand,  the 
disputants  before  its  tribunal,  pronouncing,  through 
the  mouths  of  its  judges,  on  the  merits  of  the  case, 
and,  if  necessary,  enforcing  appropriate  punishment 
through  its  sheriffs  or  other  executive  officials.  When 
this  stage  has  been  reached,  the  reign  of. law  has  begun, 
though  it  may  well  be  that  the  community  will  con- 
tinue spontaneously  to  evolve  its  own  rules  of  right. 

Fortunately,  it  is  not  necessary  to  delve  into  the 
remote  past  to  illustrate  this  relationship  of  '  law  ' 
and  '  right.'  What  is  commonly  called  '  Inter- 
national Law  '  is  just  that  body  of  rules  for  the  conduct 
of  relations  among  themselves  which  the  different 
States  of  the  world  have  evolved  by  experience. 
The  founder  of  the  modern  system  of  International 
Law  described  them  as  the  '  Law  of  Nature,'  or  the 
'  dictate  of  right  reason.'  The  idea  of  a  Law  of 
Nature,  superior  to  the  petty  local  rules  of  individual 
communities,  has  long  haunted  the  dreams  of  philo- 
sophers and  reformers  ;  and,  if  it  is  a  little  vague 
and  misty,  it  has  been  a  wholesome  and  humane 
idea.  But  the  rules  which  it  has  evolved  have  suffered 
from  one  fatal  defect  :  there  has  been  no  complete 
and  authoritative  system  of  courts  and  judges  with 
power  to  punish  breaches  of  them.  It  could  hardly 
be  otherwise,   so  long  as  the  cherished  but  dubious 
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ideal  of  '  sovereign  independence  '  dominated  the 
world,  and  persuaded  nations  that  it  was  an  unworthy 
and  undignified  thing  to  lay  their  grievances  before  a 
tribunal,  and  submit  to  its  award,  instead  of  avenging 
them  by  military  force.  Doubtless  the  old  wagers  of 
the  blood-feud  thought  and  said  very  similar  things. 
Happily,  their  arguments  were  finally  overcome  in 
civilized  countries,  or,  at  least,  dwindled  down  to 
the  comparatively  restricted  practice  of  the  duel. 
Whether  a  similar  developement  will  occur  in  inter- 
national affairs,  it  is  difficult  to  say.  Until  it  does, 
there  may  be  international  right,  but  there  will  be 
no  true  international  law.  Meanwhile,  the  blood-feud 
of  nations  is,  unhappily,  the  red  ruin  of  war. 

From  this  brief  survey  of  the  nature  of  law,  the 
student  will,  it  is  hoped,  have  discovered  that  the 
object  of  his  legal  studies  will  be  two-fold.  On  the 
one  hand,  he  will  have  to  learn  what  are  the  objects 
which  the  State  or  the  community  have  considered  to 
be  so  desirable,  that  they  have  laid  down  rules  of 
conduct  in  order  to  attain  them— in  other  words,  he 
will  be  required  to  master  the  j^'^'^^^ciples  of  laiv.  On 
the  other  hand,  he  must  equally  learn  whether  certain 
acts  or  omissions  by  individuals  or  bodies  of  indi- 
viduals violate  those  principles,  and,  if  so,  what 
remedies  are  available  to  punish  them,  or  to  compensate 
those  who  have  suffered  from  such  violations— in 
other  words,  he  will  be  required  to  study  the  applica- 
tion of  the  law.  It  will  be  the  object  of  the  ensuing 
pages  to  put  him  in  the  way  of  attaining  these  objects. 

NOTE  ON  AUTHORITIES. 

[Every    ivriter    on    Jurisprudence    discusses    the    nature    of   law. 
Works  which  may  be  recommended  for  the  student  are  : — 
Markby,  "  Elements  of  Lau\'"  Chaj).  I. 
Pollock,  "  First  Book  of  Jurisprudence,^'  Chap.  I. 
Salmond,  "  Jurisprudence,"  Chaps.  II  and  III.] 
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SECTION  II. 

THE  LAWS  OF  ENGLAND  AND  THEIR 
SOURCES  :    THE  COMMON  LAW. 


The  oldest  and,  in  some  ways,  still  the  most  important 
of  the  Laws  of  England  is  the  Common  Law.  Its 
sources  go  back  to  remote  antiquity  ;  for  it  repre- 
sents what  is  left  of  the  primeval  customs  of  the 
forefathers  of  our  race,  who,  in  successive  bands  of 
invaders  came  across  the  North  Sea  from  the  low- lying 
lands  at  the  mouth  of  the  Elbe  and  the  Weser,  and, 
somewhat  later,  from  the  shores  of  Denmark  and 
Norway,  in  the  long  six  centuries  which  stretch  from 
the  middle  of  the  fifth  to  the  middle  of  the  eleventh 
century  a.d.,  almost,  in  fact,  until  the  Norman 
Conquest.  As  these  invaders,  though  primitive  accord- 
ing to  our  ideas,  were  by  no  means  mere  savages,  their 
customs  were  probably,  in  some  cases,  brought  with 
them  from  their  ancestral  homes,  along  with  their 
worship  of  Odin  and  Tlior,  those  Norse  gods  who  have 
left  their  names  indehbly  on  our  familiar  names  of 
Wednesday  and  Thursday.  After  a  series  of  desperate 
struggles  with  the  half-Romanized  older  British  in- 
habitants of  the  island,  whom  they  drove  westwards 
before  them  to  the  shores  of  the  Atlantic,  and  a  good 
deal  of  fighting  amongst  themselves,  they  settled  down 
into  a  more  or  less  ordered  existence  in  little  self- 
supporting  agricultural  villages,  each  separated  from 
the  others  by  a  belt  of  forest  or  waste,  and  graduall}? 
built  up  a  rough  but  not  unhappy  civilization,  greatly 
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aided,  in  the  later  centuries  of  this  period,  by  the 
gradual  spread  of  Christianity,  introduced  by  St. 
Augustine  in  the  sixth  century. 

Whether  the  customs  which  the  English  finally 
adopted,  and  to  which  they  tenaciously  clung,  owed 
anything  to  the  influence  of  the  conquered  Britons, 
who  were,  in  many  ways,  far  more  civilized  than  they, 
is  one  of  the  dark  questions  of  our  legal  history. 
Attempts  have  been  made  to  show  a  direct  continuity 
between  the  Celtic  civihzation,  as  left  by  the  depart- 
ing Romans,  and  the  Enghsh  or  Anglo-Saxon  ;  but 
the  circumstances  of  the  invasions,  the  almost  uniform 
testimony  of  annals  and  legends,  the  known  difierences 
of  religion,  social  organization,  and  speech  between 
the  two  races,  no  less  than  the  negative  inferences  to 
be  drawn  from  the  absence  of  direct  evidence,  incline 
the  balance  heavily  against  such  attempts.  At  any 
rate,  at  present,  emy  effort  to  assign  the  respective 
shares  of  the  two  races  in  the  ancient  Common  Law, 
would  ajjpear  to  be  premature. 

What  is  much  more  certain,  and  of  more  importance 
to  our  immediate  purpose,  is  to  remember,  that,  in 
spite  of  a  certain  common  kinship  in  the  different 
bands  of  eastern  invaders,  there  were  many,  if  some- 
what minor  differences  in  the  speech,  manners,  and 
customs  of  the  different  parts,  even  of  that  part  of 
Britain  which  became  England,  long  after  the  little 
kingdoms  of  the  heptarchy  had  become  nominally 
united  under  the  rule  of  the  House  of  Wessex.  Each 
former  kingdom,  each  separate  shiru,  j)erhaps  even 
each  village,  differed,  slightly  perhaps  but  unmis- 
takeably,  in  these  matters  from  its  neighbours.  For 
centuries  after  the  Common  Law  had  became  an 
accomplished  fact,  there  was  no  common  speech  nor 
common  dress  throughout  England  ;  and  a  peasant 
from  Yorkshire  would  have  been  hard  put  to  it  to 
understand  the  peasant  of  Sussex,  while  an  experienced 
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traveller  with  an  observant  eye  would  have  been  able 
to  tell  from  his  garb  from  what  county,  perhaps  from 
what  village,  any  man  whom  he  met  had  come.  The 
same  thing  is,  of  course,  true  of  the  remoter  parts  even 
of  Eastern  Europe  at  the  present  day.  A  primitive 
civilization  is  nearly  always  a  local  civilization  ; 
because,  in  a  primitive  civilization,  the  means  of 
communication  are  rare,  and,  consequently,  oppor- 
tunities for  imitation  are  rare.  The  student  who 
regards  this  picture  of  local  diversity  as  fanciful  or 
over-drawn,  may  be  advised  to  wait  until  he  has 
studied  the  records  of  manorial,  or,  as  they  are  less 
properly  called,  '  copyhold '  customs,  wliich  repre- 
sent a  Uttle  bit  of  the  old  local  civilization  which,  for  a 
definite  reason  to  be  afterwards  stated,  has  escaped 
the  unifying  influence  of  the  Common  Law. 

The  event  which  was  to  build  up,  out  of  this  vast 
mass  of  differing  local  customs,  the  Common  Law  of 
England,  was  the  Norman  Conquest.  It  is,  of  course, 
a  profound  mistake  to  regard  the  Battle  of  Hastings 
as  the  beginning  of  English  history  ;  it  is  almost 
equally  disastrous,  to  those  who  wish  to  understand 
modern  English  civihzation,  and  especially  the  legal 
side  of  it,  to  ignore  the  imjDortance  of  that  victory. 
Unlike  the  English  invaders  of  the  fifth  and  follow- 
ing centuries,  the  Norman  army  was  not  a  body  of 
colonizers,  but  a  band  of  exploiters  and  administrators. 
For  one  thing,  the  few  hundred  knights  and  few 
thousand  men-at-arms  who  were  left  to  William  when 
his  Breton  and  Angevin  mercenaries  liad  been  sent 
home,  were  utterly  incapable  of  taking  over  English 
industrj'  and  agriculture  and  working  it  for  themselves. 
For  another,  they  had  not  the  least  wish  to  do  so. 
By  the  time  of  William,  the  art  of  war  had  become 
specialized  ;  and  the  warrior  host  whicli  crossed  the 
Channel  with  William  despised  agriculture  and  industry 
as  fit  only  for  serfs  and  peasants.     They  were  prepared 
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to  fight  and  govern  ;  they  were  not  prepared  to 
plough  and  reap.  Moreover,  WilKam  had  no  intention 
whatever  of  leaving  himself  helpless  before  his  unruly 
barons,  and  running  the  risk  of  starvation,  by  allow- 
ing the  native  population  to  be  exterminated.  Save 
where  purely  military  motives,  as  after  the  great  rising 
in  the  north  at  the  beginning  of  liis  reign,  led  him 
to  lay  a  definite  belt  of  territory  waste  with  fire  and 
sword,  he  deliberately  set  liimseK  to  win  the  confidence 
of  his  new  subjects,  and  hold  them  in  reserve  as  a 
counterpoise  to  his  own  unruly  followers. 

One  of  the  most  prominent  efforts  made  in  this 
direction  was  WiUiam's  promise,  repeated  on  more 
than  one  occasion,  to  preserve  the  ancient  laws  and 
customs  of  the  land.  It  is  well  known,  that  he  pro- 
fessed to  regard  himself  as  the  immediate  successor 
of  Edward  the  Confessor,  thus  ignoring  the  brief  reign 
of  Harold,  whom  he  treated  as  an  usurper.  Accord- 
ingly, it  was  the  '  Laws  of  Edward  '  that  he  promised 
his  new  subjects.  "  I  order  and  will  that  all  of  you 
"  have  and  hold  the  laws  of  King  Edward  in  lands  and 
''  in  all  things,  adding  those  which  I  have  determined 
"  for  the  good  of  the  EngHsh  people."  Nor  must  we 
suppose  that  the  "  laws  of  King  Edward  "  refer  to 
any  special  code  issued  by  that  monarch  ;  for  none 
such  code  is  known  to  have  existed,  and  even  the 
legend  that  William  himself  held  a  sort  of  national 
inquest  to  record  the  laws  of  Edward's  day,  is  now 
regarded  as  a  myth.  The  true  meaning  of  the  Con- 
queror's promise  comes  out  best  in  his  charter  to  the 
burghers  of  London  :  "  I  do  you  to  wit  that  I  will 
"  that  ye  two  (French  as  well  as  English  burghers)  be 
"  worthy  of  all  the  laws  that  ye  were  worthy  of  in  King 
"  Edward's  days."  In  other  words,  the  ancient  cus- 
toms of  the  land  were  to  be  continued  ;  there  was  to 
be  no  break  in  EngHsh  legal  history. 

But,   for   all  that,   the   Norman   Conquest   had   a 
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profound  influence  on  English  law.  Hitherto,  such 
enforcement  of  good  customs  as  there  was  had  been  left 
to  the  primitive  moots  of  the  hundred  and  the  shire, 
in  which  the  elders  of  the  neighbourhood  '  declared 
folk-rit '  in  their  '  dooms.'  But  these  unlettered 
tribunals  had  no  power  of  compelhng  disputants  to 
come  before  them,  very  little  skill  in  sifting  evidence, 
uo  power  of  compelling  obedience.  Only  in  a  iew 
cases  of  the  graver  offences  had  the  old  EngKsh  kings, 
and  that  very  ineffectually,  taken  matters  into  their 
own  hands.  The  natural  consequences  were,  that 
the  blood-feud  still  prevailed,  and  that  every  petty 
tribunal  had  its  own  local  rules  and  customs. 

William  and  his  successors  would  have  none  of  that. 
The  law  might  be  English  ;  but  it  should  be  uniform 
and  well-administered.  The  Norman  clerk  was  a 
skilled  penman  and  good  at  accounts.  His  ancestors, 
after  all,  had  been  kinsmen  of  the  English  ;  for  they 
had  come  from  Norway  but  a  century  or  so  before, 
and  had  settled  in  that  north-west  corner  of  France 
which,  after  them,  was  called  'Normandy.'  So 
he  found  little  difficulty  in  understanding  customs 
which  were  not,  perhaps,  so  very  different  from  his 
own.  At  any  rate,  within  tAvo  centuries  after  the 
Conquest,  the  kings  had  set  up,  not  merely  a  system 
of  central  courts  and  judges  in  London,  but  a  system 
by  v/hich  those  same  judges  (often  aided  by  local 
magnates)  went  regularly  round  the  shires  thrice  a 
year  on  their  circuits,  and  brought  justice  to  the 
doors  of  the  people.  More  than  this,  they  had  intro- 
duced, in  the  place  of  the  old  and  discredited  systems 
of  trial  by  ordeal  and  purgation  oath,  the  new  and 
marvellously  effective  system  of  trial  by  jury,  after- 
wards to  become  the  pride  and  boast  of  the  nation 
and  the  bulwark  of  individual  freedom.  At  the  time 
of  its  introduction,  it  was  fiercely  resented,  not  merely 
by  the  peasant,   who  dreaded  being  called  upon  to 
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serve  in  an  unpopular  office,  which  might  well  get  him 
into  trouble  with  his  neighbours,  but,  still  more 
fiercely  by  the  King's  own  feudal  barons,  who  hated 
interference  between  them  and  their  tenants,  and 
finally  succeeded,  by  a  famous  clause  of  the  Great 
Charter,  in  getting  themselves  and  their  successors 
exempted  from  trial  by  jury  in  criminal  cases. 

But  it  was  not  enough  for  the  Norman  monarchs 
to  know  that  violations  of  good  English  customs 
should  meet  with  stern  punishment ;  and  their  judges, 
being  skilled  and  scientific  jurists,  hated  the  idea  that 
law  should  vary  from  place  to  place.  There  had  been 
a  great  revival  throughout  Western  Europe  of  the 
study  of  Roman  Eaw,  that  mighty  s^^stem,  seeming 
to  represent  the  highest  wisdom,  which  the  fallen 
Empire  of  Rome  had  bequeathed  to  posterity.  The 
King's  judges,  often  ecclesiastics,  and  in  spite  of  the 
growing  jealousy  of  the  Church  towards  those  of  her 
children  who  studied  the  '  secular  laws  '  instead  of 
her  own  Canon  Law,  were  greatly  influenced  by  Roman 
Law.  There  v/as  a  real  danger  lest,  in  their  excess 
of  zeal  and  their  contempt  for  primitive  customs,  they 
shoidd  attempt,  notwithstanding  the  Conqueror's 
promises,  to  establish  it  as  the  law  of  the  land,  as 
actually  happened,  then  or  later,  in  most  other  countries 
(including  Scotland)  of  Western  Europe.  Happily, 
they  resisted  the  temptation,  and  contented  them- 
selves with  rubbing  out  httle  differences  here  and 
there,  doubtless  conferring  with  one  another  in  West- 
minster Hall  and  Serjeants'  Inn  after  their  return 
from  their  circuits,  straightening  out  absurdities, 
harmonizing  discrepancies,  until,  without  any  very 
great  shock  to  joeople's  feelings,  they  succeeded  in 
moulding  the  manifold  customs  of  the  different  shires 
and  hundreds  into  one  uniform  law,  cotnmon  to  all 
the  land,  the  "  universal  custom  of  the  realm."  Certain 
small  variations  were  allowed  to  remain,  such  as  the 
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custom  of  gavelkind  in  Kent,  and  the  burgage  customs 
of  the  boroughs.  But,  in  the  main,  with  the  starthng 
exception,  before  noticed,  of  the  manorial  customs, 
the  Common  Law  triumphed,  and  became  the  law 
of  the  land.  The  critical  years  were  1150  to  1250. 
During  that  century,  a  great  race  of  judges  created 
the  Common  Law  ;  and  at  the  end  of  it  was  produced 
the  first  great,  comprehensive,  and  detailed  exposition 
of  the  Common  Law,  the  famous  treatise  of  Henry 
of  Bracton,  or  Bratton,  himself  a  Justice  Itinerant  of 
King  Henry  III,  and  familiar,  through  his  circuit 
experiences,  with  the  difficulties  to  be  overcome  and 
the  way  in  which  to  overcome  them.  It  is  one  of  the 
most  dramatic  facts  of  English  legal  history,  that, 
after  scholars  had  long  suspected  that  Bracton's  great 
treatise  was,  in  spite  of  its  philosophical  language, 
drawn  from  judicial  sources,  the  actual  rolls  or  records 
from  which  he  worked,  and  the  very  summary  of  them 
which  he  caused  to  be  made  for  the  purposes  of  his 
work,  have  been  discovered ;  the  latter  with  what  is 
probably  Bracton's  own  handwriting  upon  it.  Thus 
he  has  stamped  the  true  origin  of  the  Common  Law 
for  all  time  on  his  work.  It  is  a  judge-made  law, 
made  out  of  ancient  native  custom. 

From  the  last  part,  however,  of  the  above  statement, 
one  important  reservation  should  be  made.  That 
part  of  the  Common  Law  which  deals  with  land- 
ownership  cannot  be  said  to  represent  ancient  local 
custom.  For  reasons  which  will  be  touched  upon 
when  we  come  to  deal  with  the  Law  of  Property  in 
Land,  the  new  rulers  of  England  in  the  eleventh  and 
twelfth  centuries  found  it  necessary  to  introduce  a 
new  system  of  land-holding,  based  on  the  principle 
of  tenure.  Signs  are  not  wanting  that,  even  if  there 
had  been  no  Norman  Conquest,  something  of  the  kind 
would  have  developed  under  the  native  kings.  But 
the  estabhshment  of  Norman  rule  gave  an  immense 
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impetus  to  the  movement ;  and  the  legal  side  of  it 
was  worked  out  with  elaborate  completeness  by  the 
royal  judges  of  the  twelfth  and  thirteenth  centuries, 
and  thus,  as  applicable  to  all  the  realm,  became  part 
of  the  Common  Law.  Its  principles  were  famihar 
to  the  whole  of  Western  Europe,  which  had  adopted 
them,  with  different  variations,  as  the  barbarian 
invaders  gradually  settled  down  after  the  break-up 
of  the  Roman  Empire.  But,  though  the  general 
principles  of  feudahsm  were  the  same  everywhere, 
being  based  on  the  holding  of  property,  and,  especially, 
property  in  land,  on  the  condition  of  rendering  service 
to  a  lord  or  superior,  the  royal  judges  in  England,  at 
the  instigation  of  the  kings  themselves,  took  care  to 
apply  these  principles  in  a  modified  way  only,  whilst 
the  great  vassals  of  the  Crown  also  succeeded  in 
preventing  some  of  the  harsher  liabihties  of  feudal 
tenure  being  applied  to  their  estates.  Hence,  English 
feudalism,  though,  in  a  sense,  more  complete  than 
Continental  feudahsm,  has  always  been  much  less 
extreme  in  the  application  of  its  principles.  Perhaps 
that  is  why,  in  spite  of  its  obviously  archaic  character, 
it  has  maintained  such  a  hold  on  the  Common  Law, 
of  which  it  still  forms  a  conspicuous  part. 

From  the  above  account  of  the  building  of  the 
Common  Law,  it  will  be  evident  that  the  chief,  if 
not  the  only  authoritative  exposition  of  it  is  to  be 
found  in  the  decisions  of  the  royal  judges.  These 
were,  from  very  early  times,  recorded  in  the  rolls 
or  archives  of  the  State  ;  and  a  magnificent  collection 
of  them,  extending  over  six  centuries,  is  at  the  present 
day  housed  in  the  Record  Office,  where  they  can  be, 
and  are,  consulted  by  the  judges  themselves  and 
litigants.  But  such  a  process  is,  naturally,  slow  and 
costly  ;  for  no  index  or  analysis  of  more  than  a  tiny 
fraction  of  this  gigantic  series  of  records  has  ever 
been  made  or  printed  for  general  information.     More- 
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over,  even  if  copies  of  these  records  were  freely  acces- 
sible, they  would  be  of  small  use  to  suitors,  or  even 
to  lawyers.  For  the  records  contain  little  more 
than  the  bare  bones  of  the  case — the  place  and  date 
of  trial,  the  names  of  the  parties,  the  nature  of  the 
proceedings,  and  the  judgment  awarded.  They  con- 
tain nothing  of  the  arguments  advanced,  nor,  most 
of  all,  of  the  speeches  made  by  the  judge  or  judges 
in  summing  up  the  case,  giving  their  reasons  for  the 
decision.  It  is  in  these  arguments  and  speeches,  above 
all,  in  the  latter,  that  the  authoritative  exposition 
of  the  Common  Law  is  to  be  found. 

Perhaps  it  is  not  always  realized  how  very  remark- 
able it  is,  that  the  royal  judges,  almost  from  the  first, 
were  not  content  -^dth  merely  delivering  judgment 
for  or  against  the  prisoner  or  defendant,  but  entered, 
more  or  less  elaborately,  into  their  reasons  for  doing 
so.  Instead,  for  example,  of  saying,  simply  :  "  The 
action  is  dismissed,"  or  "  Judgment  for  the  plaintiff," 
the  judges  have  so  invariably  stated  in  public  their 
reasons  for  their  conclusions,  that,  though  there  is  not, 
and  never  has  been,  any  express  law  on  the  subject, 
it  would  now  be  a  grave  derehction  in  a  judge,  almost 
justifjring  his  removal  from  office,  if  he  failed  to 
follow  the  universal  practice.  A  cynical  observer 
might,  perhaps,  suggest  that  some  of  the  weaker 
elements  of  human  nature  account  for  the  original 
adoption  of  the  practice,  and  render  any  possibility 
of  its  discontinuance  improbable.  That  would  be  a 
very  shallow  and  unworthy  explanation  of  a  practice 
involving  great  labour,  and  of  the  highest  public 
service.  A  better-grounded  suggestion  would  be,  that 
the  adoption  of  the  jury-system,  before  alluded  to, 
and  the  consequent  necessity  for  giving  a  '  charge  ' 
or  directions  to  a  body  of  laymen,  led  to  the  estab- 
lishment of  the  practice  under  discussion.  But  the 
practice  has  never  been  confined  to  jury  cases  ;    and 
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the  writer  prefers  to  attribute  it  to  the  earnest  desire 
of  the  royal  judges,  from  the  earhest  times,  to  justify 
their  office  in  the  mind  of  the  pubhc,  to  prove  to 
the  public  that  the  law  by  which  it  is  controlled  is 
based  on  sound  and  wise  principles,  and  to  bring- 
home  to  the  public,  in  days  when  the  art  of  reading 
was  rare,  and  printing  unknown,  the  rules  of  that 
law.  Thus,  every  judgment  is,  in  substance,  a  public 
lecture  on  the  principles  and  application  of  the  law, 
dehvered  under  the  sense  of  immediate  responsibility 
for  deciding  on  the  fate  of  the  parties,  and  differing 
from  an  ordinary  academic  lecture  in  this  important 
fact,  that,  at  least  until  solemnly  overruled  by  a 
superior  tribunal,  or  by  Parliament,  it  remains  a 
binding  and  authoritative  exjjosition  of  the  law. 
It  has  to  be  followed,  or  obeyed,  in  future  cases, 
not  only  by  the  judge  himself  who  delivers  it,  but 
by  all  his  contemporaries  and  successors  who  stand 
in  a  lower  degree  in  the  judicial  hierarchy,  while  even 
those  of  equal  rank  hesitate  gravely  before  refusing 
to  follow  its  lead. 

This  is  the  great  doctrine  of  judicial  precedent, 
which  checks  caprice  in  the  administration  of  the 
law,  and  has  enormously  strengthened  the  sohdity 
and  certainty  of  legal  principles.  It  is  easy  to  under- 
stand how  an  admittedly  vague  and  obscure  body 
of  rules,  such  as  the  early  Common  Law,  might  have 
been  made  the  excuse  for  arbitrary  and  corrupt  judg- 
ments. Happily,  except  in  times  of  great  temptation, 
such  as  the  great  struggle  between  the  Crown  and 
Parliament  in  the  seventeenth  century,  all  such 
excuses  were  resisted,  and  resisted  mainly  owing  to 
the  powerful  influence  of  this  tradition  or  doctrine 
of  judicial  precedent.  Probably  it  originated  in  the 
sense  of  discipline  among  the  small  body  of  the  royal 
judges  of  the  twelfth  and  thirteenth  centuries,  doing 
their  work  in  the  midst  of  a  somewhat  alien  popula- 
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tion,  and  determined  to  give  no  excuse  for  criticism 
by  inconsistency  of  decision.  Once  the  doctrine  had 
arisen,  it  tended,  as  such  doctrines  do,  to  perpetuate 
itself  ;  and  it  is  now  one  of  the  fundamental  principles 
of  English  judicial  administration. 

Naturally  the  student  will  ask  where  he  is  to  find 
these  authoritative  expressions  of  the  rules  and  prin- 
ciples of  the  Common  Law.  And  the  answer  is,  in 
the  Reports  of  the  cases  tried  by  the  learned  judges, 
wherein  will  be  discovered  the  reasons  v/hich  have 
led  them  to  their  decisions,  often  stated  in  their  very 
own  words.  And,  though,  by  reason  of  the  skill 
required  to  ajjply  those  decisions  to  similar  cases, 
and  the  labour  involved  in  consulting  the  Reports, 
the  youthful  student  will  probably  find  it  necessary 
to  content  himself  for  a  while  with  text-books  written 
(like  the  present)  especially  for  his  assistance,  yet 
he  must  always  remember,  that  these  text-books, 
however  useful,  are  not  authoritative,  like  judicial 
decisions,  and  that,  as  his  studies  progress,  it  will 
soon  be  essential  for  him  to  study  the  Reports  for 
himself.  Therefore,  a  few  words  as  to  the  history 
and  nature  of  these  Reports,  and  the  means  of 
consulting  them,  must  here  be  uttered. 

The  oldest  form  of  Law  Report  known  to  the  English 
lawyer  is  that  curious  collection,  or  jumble,  of  notes 
known  as  the  'Year  Books.'  These  cover,  roughly 
speaking,  a  period  of  two  and  a  half  centuries,  from  the 
reign  of  Edward  I  to  that  of  Henry  VIII.  That  is 
to  say,  they  were  composed  before  the  printer's  art 
was  known  ;  and,  therefore,  such  circulation  as  they 
enjoyed  must  have  been  in  manuscript  form,  until, 
after  the  establishment  of  the  printing-press  of  Caxton 
at  Westminster  at  the  end  of  the  fifteenth  century, 
they  were  put  into  print  in  the  form  in  which  they 
now  exist.  As  might  have  been  expected,  there  being 
no  authoritative  version,  the  correctness,  and,  indeed, 
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even  the  intelligibility,  of  any  Year  Book  depends, 
almost  entirely,  on  the  character  of  the  copy  which 
the  printer  got  hold  of  ;  and,  consequently,  apart 
from  the  fact  that  they  are  written  in  a  jargon  of 
Norman-French  which  appears  to  have  been  the 
familiar  Court  language  of  the  day,  they  are  practi- 
cally useless  to  the  modern  Enghsh  lawyer.  When 
they  are  consulted  at  all,  which  is  but  rarely,  it  is 
chiefly  through  the  medium  of  the  Abridgements  or 
brief  summaries  of  them  pubUshed,  soon  after  the 
introduction  of  printing,  by  the  law3'^ers  of  the  six- 
teenth and  seventeenth  centuries,  such  as  Fitzherbert, 
Brooke,  Staundeford,  and  Rolle.  These  Abridge- 
ments, faulty  and  incorrect  as  they  are,  were  probably 
used  by  the  contemporaries  of  these  '  sages  of  the 
law  '  ;  and  it  is  shrewdly  suspected  that  even  the 
famous  works  of  Sir  Edward  Coke,  the  great  common 
lawyer  and  judge  of  the  late  sixteenth  and  early 
seventeenth  centuries,  owe  more  to  the  Abridgements, 
than  to  the  original  Year  Books  to  which  they  profess 
to  give  copious  references. 

The  Year  Books  were  long  supposed,  owing  to  a 
misunderstanding  of  some  words  of  Sir  Francis  Bacon, 
the  brilliant  philosopher  and  jurist,  statesman  and 
scientist,  Coke's  contemporary  and  rival,  to  be  of 
official  origin  ;  but  that  theory,  which  indeed  it  is 
difficult  to  maintain  in  the  face  of  the  character  of 
the  Year  Books  themselves,  and  in  the  absence  of  all 
need  of  such  a  production  by  officials  who  could  always 
search  the  original  records,  has  now  been  generally 
abandoned.  And,  though  the  facts  are  still  obscure, 
it  is  now  commonly  assumed,  that  the  Year  Books  are 
the  work  of  enterprising  students  or  practitioners, 
who,  when  they  heard  any  case  in  Court  which  sounded 
interesting,  jotted  it  down  and  sent  it  to  some  com- 
piler or  publisher,  who  kept  a  number  of  clerks  at 
work   making  collections  of  such  notes  for  such   as 
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would  buy  them  ;  much  as  a  small  modern  journalist 
hangs  about  courts  and  other  places  of  interest, 
and  sends  in  his  '  stuff  '  to  any  editor  who  hvi 
thinks  will  take  it.  Consequently,  even  in  the 
scholarly  new  editions  of  some  of  the  Year  Books 
which  have  appeared  under  the  inspiration  of  the 
Record  Office  or  the  Selden  Society,  the  Reports 
in  the  Year  Books,  humorous  and  gossipy  as  they 
often  are,  and  valuable  to  the  trained  scholar,  are 
not  much  used  by  the  practitioner.  As  their  name 
implies,  they  are  named  after  the  years  ;  but  these 
are  the  years  of  the  King's  reign,  not  of  the  calendar. 
Thus,  the  student  will  find  the  reference,  e.g. 

"  Y.B.  12  Edw.  TV.  pi.  25,"  (or,  possibly,  "  fo.  19  ") 
will  be  a  reference  to  the  famous  Taltarum^s  Case, 
which  was  heard  in  the  Term  (or  sitting  of  the  Court) 
of  the  twelfth  year  of  King  Edward  IV,  i.e.  1473, 
and  is  reported  as  plea  25,  on  fo.  19  of  the  Book  of 
that  year.  Copies  of  the  Year  Books,  as  printed  in 
the  seventeenth  century,  are  in  most  great  law 
libraries  ;  but,  as  hinted  above,  the  student  will, 
probably,  not  rely  much  upon  them  in  the  course  of 
his  practice. 

Very  different  are  the  later  Reports  which  began 
to  appear  under  the  names  of  individual  reporters 
soon  after  the  introduction  of  printing,  and  which, 
continued,  in  many  series,  down  to  the  middle  of  the 
nineteenth  century.  These  begin  with  the  famous 
names  of  Coke,  his  contemporary  Croke,  Plowden, 
Dyer,  and  Leonard,  and  end  with  such  modern  names 
as  those  of  Barnewall  and  Cresswell,  Beavan,  and 
Meeson  and  Welsby.  Many  of  the  earlier  of  these 
continued  to  employ  the  ])arbarous  Norman-French 
of  the  Year  Books  ;  but  this,  with  the  growth  of  the 
glorious  Elizabethan  English,  tended  to  degenerate 
into  mere  jargon,  like  that  of  the  reporter  de- 
scribing an  impudent  prisoner  who  "  jecta  un  brickbat 
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"  sur  le  dit  Justice,  que  narrowly  mist."  Fortunately, 
after  the  seventeenth  century,  the  reporters  con- 
descended to  write  in  English  ;  though  the  use  of 
Latin  for  the  records  continued   until   1730. 

The  methods  of  referring  to  the  older  reporters 
vary.  Some  of  these  reporters  acquired  a  special 
reputation,  which  earned  them  special  treatment. 
Thus  Coke's  Reports  are  referred  to  simply  as  '  Rep.'  ; 
and  '  4  Rep.  87a  '  means  the  fourth  Part  of  Coke's 
Reports,  and  the  first  leaf  of  folio  87.  Croke  divided 
his  Reports  according  to  the  reigns  of  the  monarchs 
in  which  the  cases  occur.  Thus  '  Cro.  Eliz.'  means 
the  volume  of  cases  decided  in  Elizabeth's  reign, 
'Cro.  Jac'  those  of  James  I;  and  '  Cro.  Car.' 
those  of  Charles  I.  But,  gradually,  it  became  the 
established  custom  to  quote  simply  by  the  abbreviated 
name  of  the  reporter,  or  his  initial,  prefixing  the 
number  of  the  volume  in  his  series,  if  he  pubhshed 
more  than  one  volume,  and  adding  the  page  of  the 
volume  referred  to.     Thus — 

'  3  B.  &  C.  541  ' 
gives  the  reference  for  the  case  of  Sykes  v.  Sykes, 
which  commences  in  the  third  volume  of  Barnewall 
and  Cresswell's  Reports,  at  page  541.  Careful  writers 
add  the  calendar  year,  which  is  a  useful  hmt  as 
to  the  value  of  the  decision.  Thus  the  full  reference 
to  the  case  just  quoted  would  be — 

'Sijkes  V.  SyJces  (1824)  3  B.  &  C.  541.' 
A  few  anonymous  or  partly  anon^^mous  series  con- 
tinued to  appear,  such  as  the  '  Reports  in  Chancery  ' 
of  the  seventeenth  century,  and  the  '  Term  Reports  ' 
of  the  nineteenth.  But  the  compilers  of  these  were 
generally  known.  Of  course  it  must  be  remembered 
that  only  a  mere  fraction  of  the  cases  decided  in  any 
period  is  ever  reported,  and  that  decisions  in  the 
county  courts  and  the  magistrates'  courts  are  seldom 
reported  at  all.     On  the  other  hand,  a  case,  if  it  is 
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very  important,  may  be  reported  by  five  or  six  different 
reporters  ;  and  one  or  more  of  these  Reports  may  be 
better  than  the  others.  Any  good  law  bookseller's 
catalogue  will  contain  a  complete  list  of  the  reporters, 
and  the  abbreviations  by  which  they  are  referred  to. 

In  the  first  quarter  of  the  nineteenth  century, 
there  was  a  revival  of  what  may  be  called  mass- 
reporting.  In  1823  was  started  the  series  of  Law 
Journal  Reports,  by  different  hands  but  issued 
monthly  in  uniform  style,  which  has  continued  ever 
since.  These  Reports  are  referred  to  by  the  year  of 
issue  of  the  series  and  the  volume  or  part  of  that 
year.     Thus — 

'  89  L.  J.  Ch.  198  ' 
means  that  the  case  is  reported  in  the  eighty-ninth 
year  of  the  Law  Journal  series,  in  the  volume  con- 
taining Chancery  Division  cases  ;  but  the  careful 
writer  will,  as  in  the  older  cases,  add  the  calendar 
year,  thus — 

'  Stokes  V.  Whicker  (1920)  89  L.  J.  Ch.  198.' 

In  the  year  1864,  the  other  great  contemporary 
series,  known  as  The  Law  Reports,  was  founded,  at 
a  public  meeting  of  lawyers  ;  and  it  differs  from  all 
its  rivals  in  the  fact  that  it  is  not  run  as  a  commercial 
venture,  but  under  a  representative  Council  which  is 
incorporated  for  the  purpose.  Still,  it  would  be  a 
fatal  mistake  to  suppose  that  even  the  Law  Reports 
are  '  official,'  in  the  sense  that  their  correctness 
cannot  be  denied,  even  though  it  is  known,  as  a  fact, 
that  many  of  the  judgments  which  appear  therein  are 
taken  verbatim  from  the  MS.  of  the  judges  who  delivered 
them.  On  the  contrary,  if  the  judge  before  whom  a 
case  is  quoted  thinks  that  the  Report  is  erroneous,  he 
can  and  does  send  for  the  record  of  the  case  from  the 
Record  Office  ;  and,  as  we  have  said,  a  suitor  may  also 
appeal  to  this  source,  even  if  the  case  has  not  been 
reported  at  all.     Still,  such  instances  are  very  rare. 
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For  all  practical  purposes,  the  Common  I^aw,  or  so 
much  of  it  as  has  not  been  incorporated  into  Acts  of 
Parliament,  is  contained  in  the  Reports. 

The  Law  Reports  (i.e.  the  series  founded  in  1864) 
are  quoted  much  in  the  same  way  as  the  older  Reports, 
except  that,  down  to  the  yesxr  1890  inclusive,  the 
reference  always  began  with  the  letters  '  L.  R.' 
followed  by  the  number  of  the  sub-series  to  which 
the  volume  belongs,  and  the  page.  Thus — 
'  Phimer  v.  Gregory,  L.  R.  18  Eq.  621.' 
But  this  plan  bad  the  old  drawback  of  not  giving  the 
date  ;  and  a  great  reform  was  introduced  in  the  year 
1891,  when  a  system  was  adopted  which  automatically 
indicates  the  date  of  the  decision,  thus — 

'  Cuenod  v.  Leslie  [1909]  1  K.  B.  880,' 
which  informs  us  that  the  case  in  question  was  decided 
in  (or  just  before)  1909,  and  is  reported  in  the  first 
volume  of  King's  Bench  cases  of  that  year.  Both 
these  great  series  publish  Digests,  or  brief  summaries 
of  decisions  at  frequent  intervals  ;  and  these  are  of 
great  value  as  time-savers.  But  the  student  must 
be  warned  against  trusting  to  them,  as  they  do  not 
contain  the  reasoning  of  the  judges,  but  merely  the 
views  of  the  reporters  as  to  what  that  reasoning 
amounts  to.  But  there  are  other  series  of  Reports, 
such  as  the  Law  Times  Reports  (quoted  as  '  L.  T.') 
and  the  Times  Law  Reports  (quoted  as  '  T.  L.  R.') 
which  are  specially  helpful  to  busy  practitioners, 
because  they  appear  weekly,  and  thus  keep  the  lawyer 
in  touch  with  the  daily  happenings  in  the  Courts, 
even  better  than  the  more  elaborate  Reports  which 
appear  only  at  monthly  intervals. 

Leaving,  for  the  present,  the  very  difficult  question 
of  how  a  judicial  decision  is  to  be  studied  and  applied, 
we  pass  on  to  the  other  sources  of  the  Laws  of  England. 

We  have  already  pointed  out,  that  one  of  the  most 
strildng    differences    between    the    Common    Law    of 
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England  and  that  of  neighbouring  countries  is  that 
it  is,   very   largely,    a   native  law.     This   result   was 
accomphshed  when,  at  a  critical  moment,  the  King's 
judges,  and  the  jjractitioners  in  their  Courts,  set  up 
their  own  legal  university  (as  it  may  not  unfairly  be 
called)  in  the  Inns  of  Court  and  Chancery,  and  the 
Serjeants'   Inns,   midway  between   the  heart  of  the 
City  of  London  and  the  King's  Palace  of  Westminster. 
But  the  learned  clerks   who  frequented  the  ancient 
universities  of  Oxford  and  Cambridge  were  no  unim- 
portant figures  in  the  legal  world  of  the  twelfth  and 
thirteenth  centuries.     They  did  not  study  the  Common 
or  native  Law,  which  they  regarded  as  fit  only  for 
barbarians,   but  the    treasures  of    the  Roman  Law, 
and  of  what  was  known  as  the  Canon  Law,  which, 
when  the  great  Emperor  Constantino  ascended  the 
throne,  and  established  the  seat  of  Empire  at  Con- 
stantinople, took  its  rise  from  the  toleration  afforded 
by  the  Emperor  to  the  Christian  religion,   and  the 
permission  given  by  him  to  the  Christian  Church  to 
manage  its   own   affairs.     At   first,   the  Canon   Law 
closely  followed  the  model  of  the  Roman  I^aw  ;    re- 
placing the  leges  or  statutes  of  the  Republican  Comitia 
by  the  decrees  of  the  Ecclesiastical  Councils  of  the 
Church,    the    responsa    prudentum    of     the    Imperial 
jurists    by    the    opinions    of    the    great    ecclesiastical 
lawyers,    and   the   decrees,    rescripts,    and    letters   of 
the   Roman  Emperors,  by    the  '  briefs  '    or    '  bulls  ' 
of  the   Popes.     Gradually,    however,    the   labours   of 
generations    of    ecclesiastics    built    up    a    voluminous 
body   of  Canon   Law  for   dealing  with   ecclesiastical 
matters  ;  and  the  study  of  this  law  received  a  powerful 
stimulus  in  England  at  the  Norman  Conquest,  when 
Wilhara,  in  pursuance  of  a  promise  made  to  the  Pope 
who  had  blessed  his  banners  before  he  set  out  across 
the  Channel,  decreed  that  ecclesiastical  matters  should 
no  longer    be    discussed    in    the    old    secular   Courts 
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of  the  hundred,  but  be  administered  m  the  Courts 
of  the  Church  itseK.  Thenceforward,  the  '  Courts 
Christian  '  became  important  institutions  in  England, 
with  a  large  and  lucrative  business ;  and,  though 
there  were  fierce  and  bitter  struggles  between  them 
and  the  King's  Courts  on  matters  of  jurisdiction,  no 
royal  judge  would  have  dared  to  question  the  authority 
of  the  Courts  Christian  within  their  proj)er  sphere, 
until  the  Reformation  of  the  sixteenth  century,  when 
the  relations  between  Church  and  kState  were  radi- 
cally altered.  Indeed,  in  addition  to  what  we  should 
naturally  consider  to  be  properly  ecclesiastical  matters, 
such  as  punishment  of  offences  against  doctrine  and 
morahty,  and  the  control  of  marriage  and  divorce, 
the  Church  succeeded  in  acquiring  and  retaining, 
long  after  the  Reformation,  jurisdiction  in  what  we 
should  consider  to  be  quite  secular  matters,  notably 
the  administration,  so  far  as  personal  property  was 
concerned,  of  the  estates  of  deceased  persons.  It 
may  surprise  some  readers  to  learn  that,  until  the  year 
1857,  not  only  the  grant  of  '  probates  '  and  '  letters 
of  administration,'  i.e.  the  authority  to  administer 
and  distribute  such  estates,  but  even  the  decision 
as  to  the  vahdity  of  wiUs  dealing  only  -with  personal 
property  (then  become  of  vast  value),  remained  Vvdth 
the  '  Consistorial '  or  bishop's  Court  of  the  diocese, 
or  the  '  Prerogative  '  Court  of  the  Archbishop  of 
Canterbury,  and  that  for  many  points  of  law  dealing 
with  such  questions,  we  must  stiU  refer  to  the  Reports 
of  cases  decided  by  the  Archbishop's  judge  at  Doctors' 
Commons,  such  as  those  of  Lee,  Hagga,rd,  Philhmore, 
and  Addams. 

But  the  Church  Courts  used  different  laws  in  their 
jurisdiction.  For  purely  ecclesiastical  matters,  they 
used,  of  course,  the  Canon  Law,  which  (except  in 
small  matters)  was  not  an  English  system,  but  a  law 
of  the  whole  Western  or  Catholic  Church.     Naturally, 
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as  the  rivalries  of  Pope  and  King  arose,  intense  dis- 
like and  jealousy  of  this  alien  system  appeared  in 
England  ;  and  the  desire  to  check  the  interference  of 
the  Popes,  who  often  called  away  cases  from  the 
Courts  Christian  in  England  to  their  own  Curia  at 
Rome,  had  much  to  do  with  the  movement  which  led 
to  the  Reformation.  When  the  Papal  jurisdiction  was 
wholly  abohshed  in  this  country  by  the  Act  of  Appeals 
in  1533,  it  became  necessary  to  deal  with  the  Canon 
Law.  Accordingly,  in  the  following  year,  it  was 
enacted  by  Parliament,  in  the  so-called  '  Act  for  the 
Submission  of  the  Clergy,'  that  the  King  might  appoint 
a  Royal  Commission  to  examine  the  existing  Canon 
Law,  with  a  view  to  its  reform,  but  that,  until  that 
revision  should  take  place,  the  existing  canons  should 
stand,  in  so  far  as  they  were  not  "  contrariant  nor 
"repugnant  to  the  laws,  statutes,  and  customs  of  this 
"realm,  nor  to  the  damage  or  hurt  of  the  King's  pre- 
"rogative  royal."  Though  more  than  once  renewed, 
the  provision  for  a  Royal  Commission  never, 
apparently,  took  effect  ;  and  the  result  is  that,  in 
the  very  few  matters  which  still  remain  within  the 
jurisdiction  of  the  Church  Courts,  as  well  as  in  such 
matters,  e.g.  divorce,  which  have  since  been  trans- 
ferred to  the  secular  jurisdiction,  the  Canon  Law, 
as  it  stood  in  the  year  1532,  is  still  binding,  both  on 
the  clergy  and  the  laity,  while  the  few  canons  which 
have  since  been  enacted  by  the  Convocations  of 
Canterbury  and  York,  under  the  restricted  powers 
allowed  to  them  at  the  Reformation,  never  having 
been  recognized  by  Parliament,  only  bind  the  clergy 
by  reason  of  their  oath  of  canonical  obedience,  not 
the  laity,  who  take  no  such  oath.  Moreover,  altera- 
tions in  the  law  by  Acts  of  Parliament,  such  as  the 
Matrimonial  Causes  Acts,  and  decisions  of  tribunals 
like  the  Judicial  Committee  of  the  Privy  Council, 
which  hears   some  ecclesiastical  appeals,   are   legally 
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binding  on  the  Church  Courts,  whatever  the  Canon 
Law  may  say.  Finally,  of  course,  new  canons  made 
by  the  Papal  authorities  since  1532  have  absolutely 
no  legal  force  in  this  country  at  all. 

On  the  other  hand,  in  dealing  with  their  pm-ely 
secular  business,  such  as  the  probate  of  wills  and 
administration  of  the  estates  of  deceased  persons,  the 
Church  Courts  relied  upon  the  great  body  of  Roman 
Law,  known  as  the  Corpus  Juris  Civilis,  to  distinguish 
it  from  the  Canon  Law,  which,  as  we  have  seen,  is 
also  Roman  in  origin.  Oddly  enough,  the  orthodox 
Roman  Law,  enacted  by  the  great  Emperor  Justinian 
in  the  sixth  century  a.d.,  was  promulgated,  not  at 
Rome,  but  at  Constantinople,  which,  as  mentioned 
above,  had  become  the  seat  of  Empire  two  centuries 
before,  in  the  reign  of  Constantine.  Not  only  was  the 
Corpus  Juris  of  Justinian  enacted  at  Constantinople, 
but  it  was  enacted  in  Greek  as  well  as  Latin  ;  for,  by 
the  time  of  Justinian,  the  language  of  the  Empire  had 
become  as  much  Greek  as  Latin.  Moreover,  by  the 
sixth  century,  the  Roman  Empire  had  lost  practically 
its  whole  dominion  over  Western  Europe  ;  and,  there- 
fore, the  Corpus  Juris  of  Justinian,  in  so  far  as  it 
influenced  (which  was  very  greatly)  the  laws  of  Western 
Europe,  owed  its  influence,  not  to  the  dominion  of 
the  Imperial  armies,  but  to  the  enthusiasm  of  great 
scholars,  who  commented  upon  it  in  their  "  glossaries," 
and  made  it  a  familiar  study  in  the  newly-founded 
imiversities  of  Bologna,  Padua,  Paris,  and  Oxford,  in 
the  tweKth  and  thirteenth  centuries.  From  these 
universities  it  passed  into  the  Church  Courts,  which, 
like  the  diplomatic  service,  were  manned  by  '  clerks  ' 
{clerici)  from  the  ancient  seats  of  learning  ;  and  though, 
as  we  have  seen,  the  professors  of  the  Civil  Law  did 
not  succeed  in  imposing  their  system  on  the  royal 
Courts  of  Justice  (in  spite  of  some  desperate  attempts), 
they  did  succeed  in  introducing  it  into  the  Courts 
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Christian  of  the  Church,  for  use  in  cases  in  which  the 
Canon  Law  afforded  no  guide.  Thus,  in  spite  of  the 
fact  that  part  of  Justinian's  Corpus  Juris,  his  Code 
and  Novels  {iiovellce  constitutiones),  are  avowed  legisla- 
tion, they  have  no  binding  force  in  this  country  as  such, 
but  only  so  far  as  they  were  adopted  by  the  judges 
of  the  Courts  Christian,  and,  to  a  certain  extent, 
the  judges  of  the  Court  of  Admiralty,  and,  when  the 
jurisdiction  of  these  tribunals  was  transferred  to  the 
High  Court  in  1875,  by  the  Judicature  Acts,  were 
expressly  incorporated  into  the  Laws  of  England. 
Thus  they  may  be  said  to  be,  if  not  part  of  the  Common 
Law  in  the  stricter  sense,  yet  judge-made  or  case 
law  ;  while  the  other  great  member  of  the  Corpus 
Juris  of  Justinian,  the  Digest  or  Pandects,  being  in 
fact  a  summary  and  collection  of  opinions  of  the  old 
Roman  jurists  on  real  and  imaginary  cases,  is,  and 
always  has  been,  of  the  nature  of  case  law. 

Much  the  same  may  be  said  of  another  important 
source  of  the  Laws  of  England,  viz.  the  Law  Merchant. 
In  its  origin,  perhaps,  founded  on  Roman  Law,  the 
universal  law  of  the  ancient  European  world,  it  had 
developed  almost  exactly  as  the  old  Common  Law, 
by  experience  and  practical  convenience,  into  a  body 
of  customs  which  merchants  habitually  observed, 
especially  in  their  intercourse  with  merchants  of 
alien  countries.  Various  so-called  '  Codes  '  of  this 
Law,  professing  more  or  less  international  authority, 
from  time  to  time  appeared,  such  as  the  Laws  of 
Oleron  (under  French  influence)  which,  through  the 
agency  of  the  English  Court  of  Admiralty,  largely 
influenced  this  country,  the  Consolato  del  Mare  (of 
Mediterranean  origin),  and  the  Laws  of  Wisby  (from 
the  Baltic).  But,  as  we  have  said,  the  real  force  of 
this  Law  Merchant  was  derived  from  its  gradual 
'  reception '  by  the  judges  of  the  English  Courts. 
In  the  fourteenth  century,  for  example,  the  English 
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royal  Courts  began  to  recognize  the  validity  of  the 
mercantile  rules  about  bills  of  exchange.  Somewhat 
later,  the  Court  of  the  Lord  Admiral  adopted  many 
of  the  mercantile  rules  concerning  such  matters  as 
freight,  marine  insurance,  average  loss,  and  the  like, 
long  before  Parliament  dealt  with  such  questions. 
There  was  a  great  theoretical  development  of  this 
subject  by  the  writers  of  the  seventeenth  century. 
Finally,  in  his  epoch-making  tenure  of  office,  the  great 
Chief  Justice  of  the  later  eighteenth  century.  Lord 
Mansfield,  incorporated  a  vast  amount  of  the  Law 
Merchant  into  the  English  Common  Law,  much  of 
which  is  now  hardly  distinguishable,  except  by  the 
expert,  from  the  older  work  of  the  judges  of  the  tweKth 
and  thirteenth  centuries. 

Thus  we  have  seen,  that  the  Common  Law,  in  the 
wider  sense  of  the  phrase,  is  descended  from  many 
different  sources,  which,  however,  resemble  one  another 
in  two  important  facts.  First,  their  origin  is  derived, 
not  from  any  conscious  or  formal  exercise  of  authority, 
but  from  the  teachings  of  experience  and  a  more  or 
less  unconscious  adaptation  of  rules  to  meet  practical 
difficulties.  Second,  the  State,  in  undertaking  the 
task  of  enforcing  these  rules,  did  it  through  its  judges, 
and  not  through  its  Parliament.  It  is  true  that  one 
or  two  branches  of  the  Common  Law  have,  in  quite 
modern  times,  been  codified  by  Acts  of  Parliament, 
such  as  the  well-known  Sale  of  Goods  Act,  1893,  and 
the  Bills  of  Exchange  Act,  1882.  But  to  pretend  that 
Parliament  created  the  rules  embodied  in  those  statutes, 
would  be  ridiculous.  They  were,  in  fact,  passed  by 
Parhament  without  serious  discussion,  for  the  very 
reason  that  Parliament  was  assured  that  they  made  no 
alteration  whatever  in  the  existing  law.  Some  critics 
may  object  to  the  extension  of  the  phrase  "  Common 
Law  "  to  include  such  branches  as  the  Law  Merchant 
and  the  Canon  Law  ;   but  the  objection  seems  to  rest 
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on  no  sound  foundation.  All  these  sources— old 
English  customs,  Roman  and  Canon  Laws,  Law 
Merchant— have  in  the  past  been,  and  still  are,  treated 
by  English  Courts  of  justice  in  the  same  way,  as  case 
law,  not  literally  binding,  but  as  guides  to  the  applica- 
tion of  law  to  individual  cases,  or  what  we  call  the 
ratio  decidendi.  Very  different  has  been,  and  is,  the 
attitude  of  the  Courts  towards  the  next  great  source 
of  the  Laws  of  England,  which  we  now  turn  to  consider. 


NOTE  ON  AUTHORITIES. 

[The  hest  account  of  the  origin  mid  early  history  of  the  Common 
Law  will  he  found  in  the  classical  icorlc  of 

Pollock    and   Maitland,    "  History   of  English   Laxv   to   the 

Death  of  Edward  /." 
HoMsworth,  "  History  of  English  Law,^''  Bk.  II.,  Chap.  I.,  has 

a  shorter  account,  and  a  brief  summary  tail  be  found  in 
Jenks,  "  Short  History  of  English  Law,^''  Chap.  II. 
On  the  important  and  interesting  subject  of  the    Year  Books,  a 
useful  and  modern  little  work  is 

Bolland,  "  The  Year  Books.''] 
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SECTION  III. 

THE  LAWS   OF   ENGLAND   AND   THEIR 
SOURCES  {continued) :    STATUTE  LAW. 


The  reader  has,  it  is  hoped,  by  a  jDerusal  of  the  pre- 
ceding Section  of  this  Introduction,  learned  something 
of  the  nature  of  the  Common  Law.  He  must  now 
prepare  himself  for  the  easier  task  of  understand- 
ing the  nature  of  Statute  Law.  We  say  '  easier ' 
advisedly  ;  for  there  can  be  little  doubt  that  a  statute, 
e.g.  an  Act  of  Parliament,  is  much  more  readily 
recognizable  as  a  '  law  '  than  is  a  rule  or  principle 
of  the  Common  Law.  For  whereas  the  latter  has  to 
be  disentangled,  by  a  peculiarly  difficult  process, 
from  a  study  of,  perhaps,  ten  or  fifteen  elaborate 
judgments,  the  former  can  usually  (except  in  rare 
cases)  be  expressed  in  a  comparatively  short  and 
intelHgible  document.  Moreover,  while  the  great 
judgment,  important  as  it  is,  assumes  an  air  of  modesty, 
and  disclaims  any  attempt  to  '  create  new  law,'  the 
statute  makes  no  such  pretences,  but  boldly  and 
openly  states  itself  to  be  creating  law.  No  doubt, 
in  a  few  cases,  for  very  special  reasons,  '  declaratory  ' 
statutes  have  been  enacted,  which  have  professed 
merely  to  declare  the  former  law  ;  and  certain  useful 
modern  codifying  and  consolidating  statutes,  such 
as  the  Sale  of  Goods  Act,  1893,  before  alluded  to, 
and  the  Bankruptcy  Act,  1914,  do  not,  in  fact,  change 
the  law,  but  only  state  it  more  clearly.  Still,  even 
these  declaratory,  codifying,  and  consoUdating  statutes 
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are  treated  by  the  Courts  in  a  wholly  different  way 
from  that  in  which  the  rules  of  the  Common  Law  are 
treated. 

A  statute  may  be  defined  as  an  express  and  formal 
laying  down  of  a  rule  or  rules  of  conduct  to  be  observed 
in  the  future  by  the  persons  to  whom  the  statute 
is,  expressly  or  by  implication,  made  appUcable. 
A  statute  does  not  argue  or  persuade,  though  it  may, 
in  its  '  preamble,'  state  shortly  its  objects,  and  in  its 
'  recitals  '  explain  some  of  the  evils  which  it  is  intended 
to  remedy.  But  the  tendency,  in  modern  legislation, 
is  to  avoid  such  excrescences,  and  to  confine  the  statute 
to  the  bare  necessary  minimum  of  words  for  express- 
ing its  enactments.  Usually,  moreover,  it  makes  no 
secret  of  its  origin,  and  expressly  states  by  what 
authority  it  professes  to  lay  down  the  law. 

The  natural  consequence  of  this  difference  of  form 
is,  that  statute  law  is  differently  interpreted  by  the 
judges,  differently,  that  is,  from  the  Common  Law, 
which  is,  as  we  have  seen,  mainly  embodied  in  judg- 
ments of  the  courts.  For  whereas,  in  interpreting 
the  latter,  the  court  has  to  find  the  ratio  decidendi 
(i.e.  the  principle  which  led  the  judge  in  the  case  under 
consideration  to  arrive  at  the  conclusion  which  he 
did),  and  then  to  apply  that  principle  to  the  case 
before  the  court  ;  in  interpreting  a  statute,  the  court 
is  confined  to  the  much  simpler  task  of  applying  the 
express  words  of  the  enactment.  It  is  true  that, 
unfortunately,  the  words  of  a  statute  are  often  not 
entirely  free  from  ambiguity  (otherwise  there  would 
be  no  cases  on  statutory  points)  ;  and  in  such  cases, 
the  court  is  entitled  to  seek  the  meaning  of  them  from 
the  internal  evidence  of  the  statute  itself,  and  even, 
with  caution,  from  its  knowledge  of  the  state  of  affairs 
which  existed  when  the  statute  was  passed.  This  is 
called  '  logical '  as  opposed  to  '  literal '  interpreta- 
tion.    Further,  it  is  conceived  that,  where  a  literal 
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enforcement  of  the  words  of  a  statute  would  lead  to 
a  palpable  absurdity,  the  Court  may  even  refuse  to 
enforce  them  logically.  Still,  this  may  only  be  done 
when  the  Court  feels  quite  convinced  that  the  words 
used  did  not  really  express  the  intention  of  the 
legislator,  e.g.  when,  in  s.  21  (3)  of  the  Conveyancing 
Act,  1881,  the  legislator  says  that,  after  a  mortgagee 
has  sold  the  mortgaged  property,  and  paid  himself 
what  is  due,  the  residue  of  the  money  "  shall  be  paid 
"  to  the  person  entitled  to  the  mortgaged  property." 
Such  a  person,  in  most  cases,  would,  of  course,  be  the 
purchaser.  But  as  it  would  be  absurd  to  suppose  that 
the  legislature  intended  a  purchaser  who  had  volun- 
tarily paid,  say,  £2000  as  the  price  of  property  put 
up  for  sale  by  a  mortgagee,  should  receive  back,  say 
£700,  just  because  the  mortgagee  had  been  paid  off, 
the  court  assumes  that  what  the  section  meant  to 
say  was  :  "  shall  be  paid  to  the  person  who  was 
"entitled  to  the  property  immediately  before  the  sale 
"  took  place."  But,  however  absurd  the  court  may 
think  the  provisions  of  an  Act  of  Parliament,  yet, 
unless  it  is  quite  sure  that  such  provisions  do  not 
express  the  intention  of  the  legislature,  it  is  bound 
to  give  effect  to  them.  In  other  words,  what  the 
court  has  to  seek  for  in  interpreting  and  applying  a 
statute  is,  not  the  ratio  decidendi,  but  the  litera  legis. 

There  are  other  differences  of  interpretation  between 
the  Common  Law  and  statute  law  which  emphasize 
the  distinction  between  the  two  kinds  of  law  ;  but, 
before  adverting  to  them,  it  will  be  better  to  speak 
for  a  short  space  on  the  different  classes  or  kinds  of 
statutes  forming  parts  of  the  Laws  of  England. 

Of  course  by  far  the  most  important  of  these  classes  is 
that  which  consists  of  Acts  of  the  Imperial  Parliament. 
The  nature  of  this  body,  with  a  brief  account  of  its  his- 
tory and  functions,  will  appear  at  a  later  stage  of  this 
work  (^Chap.  III.).      Here  it  is  sufficient  to  say  that, 
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despite  theoretical  doubts  during  its  earlier  days,  the 
courts  have,  now  for  some  six  centuries  at  least,  held 
that  an  Act  of  Parliament,  inscribed  on  the  statute 
roll,  and  professing  to  have  been  enacted  by  the 
King,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal  and  the  Commons  in 
Parhament  assembled  (or,  in  rare  cases,  with  the  advice 
and  consent  of  the  Commons  only),  must,  until  it  is 
expressly  re^^ealed  by  a  similar  authority,  be  literally 
and  fully  enforced  in  all  the  courts  of  the  realm,  in 
cases  to  which  it  is  applicable,  without  any  question 
as  to  its  authority.  To  put  it  in  a  more  technical 
way.  While  the  validity  of  every  other  kind  of  law 
in  England  may  be  the  subject  of  discussion  by  counsel 
in  court  and  of  the  decision  of  the  court,  no  question 
of  ultra  vires  can  ever  be  raised  about  an  Act  of  the 
Imperial  Parliament.  Nor  is  it  even  permissible  to 
argue,  as  it  is  with  certain  old  legal  decisions,  that 
change  of  circumstances  has  rendered  even  the  most 
ancient  Act  of  Parliament  inoperative.  Only  a  sub- 
sequent Act  of  Parliament  could  do  that,  either  by 
formally  repeahng  the  old  Act,  or  by  superseding  it 
by  an  inconsistent  one.  It  is  well  known,  for  example, 
that  the  judges  greatly  dislike  enforcing  some  of 
the  provisions  of  the  Sunday  Observance  Act  1677  ; 
and  this  dislike  is  shared,  it  is  believed,  by  a  large 
majority  of  the  citizens  of  this  country.  Yet,  inas- 
much as  that  Act  has  not  been  repealed,  no  judge  can 
refuse  to  enforce  its  provisions,  however  out  of  date 
they  have  become.  Again  to  put  it  technically,  the 
maxim,  cessante  ratione  cessat  et  lex  ipsa,  has  no 
appUcation  to  Acts  of  Parliament,  probably  not  to 
any  kind  of  statutory  law. 

It  is  natural,  therefore,  to  find  that  judgments  and 
legal  text-books  are  full  of  references  to  Acts  of  Parlia- 
ment ;  and  it  behoves  us,  accordingly,  as  we  did  in 
the  matter  of  the  Reports,  to  understand  the  refer- 
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ences  to  these  documents.  This  is,  fortunately,  a 
matter  in  which  great  improvements  have  been  made 
in  recent  years. 

In  the  early  days  of  Parliament,  when  the  King's 
Court  was  constantly  moving  from  place  to  place, 
it  seems  to  have  been  the  fashion  to  name  Acts  of 
Parhament  after  the  places  at  which  they  were  enacted. 
Thus,  amongst  our  oldest  statutes,  we  get  the  Statute 
of  Merton  (1235),  the  Statute  of  Marlborough  (1267), 
the  Statute  of  Westminster  (1275),  and  the  Statute 
of  Winchester  (1285).  But,  when  Parliament  finally 
settled  down  at  Westminster,  this  practice  became 
obviously  impossible  ;  although  the  First,  Second, 
and  Third  Statutes  of  Westminster  survive  to  show 
an  attempt  to  continue  it.  Then  there  was  a  period 
during  which  statutes  were  named  after  their  subject- 
matter,  as,  for  example,  the  Statute  of  Mortmain  and 
the  Statute  of  Maintenance,  or,  in  still  cruder  fashion 
(perhaps  borrowed  from  the  Papal  Chancery),  by  the 
initial  words  of  the  enactment,  e.g.  the  Statute  De 
Donis  Conditionalibus,  or  the  Statute  Quia  Emptores. 
But  the  increasing  complexity  of  Parliamentary 
legislation  soon  put  a  stop  to  both  these  methods  ; 
and  the  practice  then  arose,  and  continued  for  many 
centuries,  of  quoting  Acts  of  Parliament  by  the  regnal 
year  of  the  kings,  and  the  chapter  of  the  session. 
Thus- 

'  27  Hen.  VIII.  c.  10,' 

which  was  the  reference  to  the  famous  Statute  of  Uses, 
indicates  that  the  statute  was  passed  in  the  Parhament 
which  sat  in  the  twenty-seventh  year  of  Henry  VIII, 
and  is  the  tenth  chapter  or  Act  passed  in  that  session  ; 
for  all  the  Acts  of  one  session  are  deemed  to  be  a  single 
statute. 

The  drawbacks  of  this  practice,  however,  were 
twofold  ;  and  it  is  an  amazing  example  of  the  bad 
kind  of  legal  conservatism,  that  it  should  have  remained 
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in  force  for  centuries.  The  first  drawback  is,  that  it 
gives  no  indication,  except  to  persons  with  rather 
unusual  memories,  of  the  calendar  year  in  which  the 
statute  was  passed.  Thus,  it  is  not  every  one  who 
remembers  that  the  twenty-seventh  year  of  Henry 
VIII's  reign  covered  part  of  the  calendar  year  1535. 
The  second  drawback  is,  that  only  a  person  with  a 
really  phenomenal  memory  could  remember  the 
subject-matter  of  more  than  about  a  fiftieth  of  the 
chapters  of  Parliamentary  statutes,  unless  some 
reminder  were  given  him  as  an  aid.  Accordingly, 
towards  the  end  of  the  first  half  of  the  nineteenth 
century,  it  became  gradually  the  practice  for  the 
draftsman  of  an  Act  of  Parliament  to  provide  that,  if 
passed,  it  should  be  referred  to  officially  by  a  '  short ' 
title,  though  some  of  the  titles  chosen  were  not  parti- 
cularly short.  The  practice  proved  to  be  so  bene- 
ficial, that  now  for  many  years  every  new  Act  of  Parha- 
ment  has  been  baptized  by  a  '  short  title,'  which 
indicates  briefly  its  subject-matter  and  the  date  of 
its  enactment.  Finally,  in  the  year  1896,  this  excellent 
reform  was  completed  (or  nearly  so)  by  a  baptism  on 
a  large  scale,  by  means  of  the  Short  Titles  Act,  1896, 
of  a  very  large  number  of  older  statutes,  with  short 
titles,  many  of  them  already  adopted  in  popular  legal 
language.  Thus  we  now,  instead  of  quoting  '  27  Hen. 
VIII.  c.  10  '  say- 

'  The  Statute  of  Uses,' 
and,  instead  of  '  44  &  45  Vict.  c.  41,'  we  write — 

'  The  Conveyancing  Act,  1881,' 
with  the  addition,  if  possible,  of  the  section  or  sections 
referred  to.  But  it  should  be  noted  that  the  '  short 
title  '  is  not,  like  the  '  title  '  which  is  prefixed  to  the 
Act  itself,  regarded  as  a  means  of  interpreting  the  Act 
in  case  of  difficulty. 

As  has  been  said,  the  transcendent  importance  of 
Acts  of  Parliament  has  tended  to   obscure  the  fact 
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that  there  are  other  kinds  of  statutes,  though  not 
usually  so-called,  which  form  parts  of  the  Laws  of 
England,  Of  these,  the  most  important  are  Orders 
in  Council  and  Departmental  Orders,  Rules  of  Court, 
municipal  by-laws,  and  the  by-laws  of  railway  and  other 
great  public  utility  bodies,  all  of  which  may,  and  do, 
often  come  before  the  Courts  for  interpretation  and 
enforcement.  These  are,  in  essence,  statutes  ;  because 
they  expressly  lay  down  rules  for  future  conduct, 
and  boldly  display  the  alleged  authority  by  virtue  of 
which  they  are  made.  Thus,  the  Order  in  Council 
is  made  in  the  name  of  the  King  with  the  advice  of 
His  Most  Honourable  Privy  Council.  Departmental 
Orders  are  made  by  the  Minister  in  charge  of  the 
Department.  Rules  of  the  Supreme  Court  are  made 
by  the  Rule  Committee  of  the  Judges  ;  and  so  on. 
Most  of  these  statutes,  but  not  quite  all,  are  made 
under  powers  conferred  by  express  Act  of  Parliament. 
These  have,  therefore,  if  duly  confined  to  their  proper 
sphere,  the  effect  of  an  Act  of  Parliament,  and  are, 
in  effect,  often  called  '  Statutory  Orders,'  &c.  It  is, 
perhaps,  curious,  that  no  constitutional  lawyer  has, 
it  is  believed,  ever  questioned  the  right  of  Parliament 
thus  to  delegate  legislative  powers,  on  the  ground  of 
the  well-known  maxim  :  delegatus  non  potest  delegare. 
The  fact  is  one  of  the  many  indirect  proofs  that  the 
House  of  Commons  is  not  a  body  of  delegates,  but 
of  representatives  entrusted  with  unhmited  powers. 
But  there  is  one  very  great  difference  between  all 
these  non-Parliamentary  statutes  and  an  Act  of 
Parliament.  As  we  have  said  before  (but  the  state- 
ment will  bear  repetition)  no  English  court  can 
question  the  validity  of  an  Act  of  the  Imperial  Parlia- 
ment on  the  ground  that  Parliament  exceeded  its 
powers  in  passing  it.  The  arguments  of  counsel  in 
a  case  may  be  directed  to  show  that  the  particular 
Act  of  Parliament  in  question  is  not  applicahle  to  the 
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facts  under  consideration,  or  that  the  words  of  the 
Act  do  not  mean  what  his  opponent  alleges  that  they 
do  mean.  But  the  moment  that  a  counsel  suggested 
that  ParHament  had  no  power  to  pass  the  Act  in  ques- 
tion, he  would  be  stopped  by  the  judge  ;  for  such  an 
argument  is  not  permissible  in  an  English  court. 
To  put  this  rule  in  a  technical  form,  it  would  be  said 
that  "no  Act  of  Parliament  can  be  ultra  vires'' 

The   case   is   quite   different   with    other   kinds   of 

statute  law.     No  one  would  suggest,  for  a  moment, 

that,  for  example,  a  by-law  of   a   railway  company 

to  the  effect  that  a  man  found  travelling  without  a 

ticket  should  be  hanged  on  the  spot,  would  be  a  valid 

by-law  ;   or  that  a  municipal  by-law  to  the  effect  that 

any  one  who  smoked  in  the  borough  library  should  go 

to  prison  for  life,  would  be  enforceable.     But  in  much 

less  extreme  cases  than  these,  an  exception  of  ultra 

vires  may  be  successfully  taken  against  any  kind  of 

statutory   law   except   an  Act   of   ParUament ;     and 

such  exceptions  are,  in  fact,  constantly  taken  in  the 

courts,    and    not    infrequently    allowed.      Of    course, 

powers  to  make  Orders  and  by-laws  are  not,  as  a  rule, 

entrusted  to  persons  or  bodies  who  are  likely  to  abuse 

them.     Yet,  as  is  well  known,  objections  on  the  ground 

of  ultra  vires  have  been  constantly  taken  during  very 

recent   years,    even    to    such    solemn   enactments    as 

Orders  in  Council ;    and,  though  they  have  seldom 

succeeded,  no  judge  has  ever  refused  to  consider  them. 

It  is   even  conceivable,  that  the  Courts  might  have 

to  consider  the  validity,  from  this  standpoint,  of  an 

Order  in  Council,  based,  not  on  powers  delegated  by 

ParUament  (such  as  the  famous  Orders  of  D.O.R.A.), 

but  on  the  ancient  powers  of  the  Royal  Prerogative. 

And,  difficult  and  delicate  as  such  an  enquiry  would 

be,  the  Courts  would  not  shrink  from  undertaking  it. 

The  precise  extent  of  the  authority  enjoyed  by  each 
of  the  persons  or  bodies  entitled  to  issue  subordinate 
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statutes  of  the  kind  which  we  have  just  been  con- 
sidering, and  the  steps  by  which  such  powers  may  or 
must  be  exercised,  are  matters,  not  for  a  general 
Introduction,  but  for  that  particular  part  of  the  ensuing 
work  which  will  deal  with  Public  Law.  Consequently, 
little  more  will  here  be  said  of  them.  It  will  be 
sufficient  for  present  purposes  to  indicate  the  way 
in  which  reference  is  made  to  the  more  important 
kinds  of  this  subordinate  statute  law.  And  for  these 
purposes  it  is  enough  to  say  that  Orders  in  Council  and 
Departmental  Orders,  made  under  powers  delegated 
by  Parliament,  are  usually  referred  to  by  their  respec- 
tive dates,  with  the  addition  of  the  reference  to  that 
volume  of  the  series  known  as  Statutory  Rules  and 
Orders,  in  which  they  appear,  and  that  this  useful 
series  has,  in  recent  years,  included  also  Prerogative 
Orders.  But,  in  strict  law,  such  Orders,  by  virtue 
of  the  Rules  Publication  Act,  1893,  section  3,  may 
be  cited  simply  by  the  year  and  number  of  their  issue. 
Rules  of  Court  are  commonly  cited,  first  by  the  initials 
of  the  name  of  the  Court  by  which  they  are  made, 
next  by  the  Order  in  which  they  are  grouped  for  pur- 
poses of  convenience,  finally  by  the  number  of  the 
Rule  in  that  Order.     Thus— 

'  R.S.C.  0.  XXV,  r.  2  ' 
means  Rule  2  of  Order  XXV  of  the  current  Rules  of 
the  Supreme  Court.  In  practice,  it  is  quite  customary 
to  omit  the  "R.S.C."  in  referring  to  Rules  of  the 
Supreme  Court;  though,  of  course,  it  would  not  be 
safe  to  do  so  in  referring  to  the  County  Court  Rules, 
or  other  Rules  of  inferior  jurisdictions.  The  Supreme 
Court  and  County  Court  Rules  are  rarely  consulted  in 
the  official  publications  ;  but  every  practitioner  knows 
the  various  Annuals  ('White,'  'Red,'  and  'Yellow') 
in  which  these  Rules  have  been  edited  by  private 
enterprise,  with  copious  notes  and  references  to 
judicial  decisions  upon  them.     Municipal  and  railway 
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by-laws  are  usually  quoted  by  reference  to  the  authority 
making  them,  and  their  official  numbers. 

In  concluding  this  chapter,  reference  may  be  made 
to  an  old  and  famous  distinction  between  different 
kinds  of  law,  which  seems  to  be  closely  connected  with 
the  difference  between  the  Common  Law  and  statute 
law.  This  is  the  distinction  which  contrasts  '  un- 
written '  with  '  written  '  law  ;  and  it  is  believed  to 
have  originally  been  used  by  the  jurists  of  the  later 
Roman  Empire.  At  any  rate,  it  became  popular  in 
the  modern  world  through  the  f)rominence  given  to 
it  in  the  famous  Institutes  of  Justinian.  But  the 
writer  or  writers  of  Justinian's  Institutes  used  the 
distinction  in  its  literal  sense.  To  them  the  only  'un- 
written '  law  was  jus  quod  usus  comprobavit,  i.e.  the 
daily,  vmrecorded,  spontaneous,  customs  of  mankind. 
But  with  comparatively  modern  writers,  like  Black- 
stone,  the  distinction  will  be  found  to  have  changed 
its  meaning.  Thus,  in  the  Introduction  to  his  famous 
Commentaries,  Blackstone  speaks  of  the  whole  of  the 
Common  Law  as  '  unwritten,'  despite  the  fact  that, 
as  we  have  seen,  it  is  embodied  and  discussed  in  many 
records.  Reports,  and  text-books  ;  while  he  regards 
only  statute  law  as  '  written.'  The  objections  to 
this  practice  are,  indeed,  so  obvious,  that  Blackstone 
himself  makes  an  effort  to  com.bat  them,  by  pleading 
that,  with  regard  to  records,  judgments,  and  text- 
books, "  their  original  institution  and  authority  were 
"not  set  down  in  writing,  as  Acts  of  Parliament  are  "  — 
a  statement  more  specious  than  true.  Nevertheless, 
the  distinction,  though  not  very  happily  explained 
by  Blackstone,  does  in  fact  exist,  and  is  important. 
But  it  is  a  distinction,  not  merely  of  form,  but  of 
essence.  The  judgment,  like  the  Act  of  ParUament, 
may  be  written  ;  though,  presumably,  like  the  Act 
of  Parliament,  it  is  preceded  by  oral  discussion,  and 
resolution  of  the  judicial  mind.  But  it  differs  from 
the  Act  of  Parliament,  in  that  its  immediate  object 
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is  wholly  different  from  that  of  an  Act  of  Parliament. 
The  aim  of  the  latter  is  to  lay  down  general  rules 
for  the  guidance  of  future  conduct,  that  of  the  former 
to  apply  existing  law  to  a  particular  case.  Doubtless 
the  judgment  is  also  intended  to  guide  future  conduct, 
but  only  indirectly,  as  an  authoritative  illustration 
of  a  rule  presumed  to  have  been  in  existence  when 
the  judgment  was  pronounced.  Hence  it  would  be 
ludicrous  to  apply  to  it  the  same  method  of  interpre- 
tation as  to  an  Act  of  Parliament  ;  it  does  not,  in  fact, 
permit  of  such  treatment.  The  Act  of  Parliament  is 
imperative,  as  is  implied  in  the  words  :  "  Be  it  enacted," 
with  which  every  Act  of  Parliament  opens.  The 
judgment  is  argumentative  ;  and  it  cannot  be  under- 
stood without  a  knowledge  of  the  facts  with  which 
it  deals,  as  well  as  of  the  older  authorities  to  which 
it  almost  invariably  refers.  That  is  why  the  applica- 
tion of  judicial  precedents  is  one  of  the  latest-acquired 
and  highest  gifts  of  the  successful  lawyer.  While, 
in  interpreting  an  Act  of  Parliament,  he  is  concerned 
with  the  comparatively  simple  task  of  ascertaining 
the  exact  meaning  of  the  words  of  the  statute,  in 
applying  a  judicial  decision,  he  must  have  a  mind 
acute  to  perceive  somewhat  distant  analogies  or 
likenesses,  and  somewhat  subtle  distinctions  ;  he 
must  realize  the  circumstances  in  which  the  judgment 
was  pronounced— especially  the  then  state  of  the  law  ; 
he  must  consider  the  standing  of  the  Court  which 
pronounced  the  judgment,  the  number  and  con- 
currence of  its  members,  the  character  and  reputation 
of  the  Report  in  which  it  is  embodied,  the  changes 
which  have  been  made  in  the  law  since  it  was  pro- 
nounced, even  the  professional  reputation  of  the  judge 
who  pronounced  it.  All  these,  and  other  considera- 
tions, are  involved  in  the  subtle  and  delicate  task  of 
extracting  from  a  judgment  that  ratio  decidendi  which 
is  its  chief,  if  not  its  only  claim,  to  be  regarded  as  a 
source  of  law. 

S.C. — VOL.  I.  K 
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NOTE   ON   AUTHORITIES. 

\One  of  the  best  short  statements  oj  the  nature  and  interpretation 
of  statute  law  will  be  found  in 

Sahnond,  "  Jurisprudence,'^  Chap.  VII. 

A   short   account  of  the  early  English,  parliamentary   statutes  is 
given  in 

Holdsuorth,  "  History  of  English  Lau;''  Boole  II,  Chap.  II.] 


(    51     ) 


SECTION  IV. 

THE  LAWS   OF  ENGLAND   AND   THEIR 
SOURCES  (continued):   EQUITY. 


A  STUDENT  of  the  laws  of  England  will  not  have 
proceeded  very  far  with  his  studies  before  he  comes 
across  a  distinction,  apparently  familiar  to  prac- 
titioners, but  (for  that  very  reason)  not  often  clearly 
explained.  He  will  read  in  judgments  about  '  equit- 
able principles  '  and  '  equitable  remedies.'  He  will 
observe  that  law  libraries  contain  text-books  on  The 
Principles  of  Equity.  Even  Acts  of  Parliament  allude 
to  the  distinction.  For  example,  the  famous  25th 
section  of  the  great  Judicature  Act  of  1873  contains 
the  passage  :  "  Generally  in  all  matters  not  herein- 
"  before  particularly  mentioned,  in  which  there  is  any 
"  conflict  or  variance  between  the  rules  of  equity  and 
"  the  rules  of  the  common  law  with  reference  to  the 
"  same  matter,  the  rules  of  equity  shall  prevail."  In 
fact,  one  of  the  great  objects  of  the  Judicature  Act 
of  1873  was  to  secure  that  the  rules  of  common  law 
and  the  rules  of  equity  should  be  administered  in  the 
same  tribunals.  It  was  not,  as  eminent  judges  have 
constantly  reminded  us,  to  destroy  the  distinction 
between  the  rules  of  the  common  law  and  the  rules 
of  equity  ;  and  that  is  why  it  is  necessary  for  a  student 
of  the  Laws  of  England  to  know  something  about 
the  rules  of  equity. 

Now  the  student  will  be  well  advised  not  to  make 
the  somewhat  natural  assumption  that  '  equity  '    as 
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a  part  of  the  Laws  of  England  is  merely  a  compli- 
mentary term  signifying  justice,  clemency,  or  favour. 
Whatever  may  have  been  the  origin  of  equity  as  a 
part  of  the  Laws  of  England,  it  has  long  been  a  definite 
sj'-stem  of  legal  rules,  as  exact  and  binding  as  any 
other  part  of  those  laws.  In  fact,  the  only  way  in 
which  to  understand  this  very  peculiar  body  of  rules, 
one  of  the  many  features  which  distinguish  the  legal 
system  of  England  from  that  of  other  countries,  is  to 
glance  yet  once  more  at  the  history  of  that  system. 

We  have  already  seen  that,  whatever  the  origin  of 
the  Common  Law,  that  law  first  assumed  definite  and 
orderly  shape  through  the  work  of  the  King's  judges 
in  the  twelfth  and  thirteenth  centuries  in  expounding 
and  applying  it.  Broadly  speaking,  so  far  as  disputes 
betw^een  subject  and  subject  were  concerned  (that  is, 
putting  aside  the  criminal  law,  which  dealt  with 
offences  against  the  State),  this  Common  Law  w^as 
applied  by  means  of  actions  brought  by  the  aggrieved 
against  the  aggressive  party  in  the  King's  Courts. 
And,  again  speaking  broadly,  these  actions  could  only 
be  commenced  by  the  issue  (or  '  purchase,'  as  it  was 
significantly  called)  of  a  document  known  as  an 
'  original  writ.'  This  was  a  short  document,  issued 
in  the  King's  name,  and  fortified  by  the  Great  Seal, 
addressed  to  the  defendant,  stating  shortly  the  nature 
of  the  complaint  against  him — e.g.  trespass,  debt, 
covenant,  &c.  The  person  who  '  purchased  '  the 
WTit  was,  of  course,  the  complainant  or  plaintiff, 
the  party  aggrieved  ;  and  he  appHcd  for  it  to  the 
Chancellor,  the  official  guardian  of  the  Great  Seal,  w^ho, 
in  his  office,  or  Chancery,  kept  a  register  of  forms  of 
writs,  from  which  the  plaintiff  could  choose  his  appro- 
priate remedy.  The  introduction,  after  the  Norman 
Conquest,  of  the  royal  writ  (or  hrex'e)  as  a  normal  step 
in  the  initiation  of  civil  proceedings,  w'as  a  master- 
stroke of  the  royal  officials,  and  enabled  them,  in  more 
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than  one  way,  to  realize  their  cherished  ambition  of 
getting  the  whole  of  the  business  of  administering 
justice  into  the  royal  Courts.  The  nature  of  the  writ, 
and  its  different  varieties  then  existing,  are  lucidly 
explained  by  Glanville,  the  great  Justitiar  and  Minister 
of  Henry  II,  in  what  is,  undoubtedly,  the  oldest 
treatise  on  the  Common  Law. 

But  the  decision  as  to  the  vahdity   of   the   writ, 
when  issued,  lay,  not  with  the  Chancellor,  but  with 
the  judge  who  tried  the  case.     During  the  brilKant 
period  from  1150  to  1250  a.d.,  when  a  great  and  liberal 
race  of  judges  occupied  the  benches,  the  Register  of 
Original   Writs   grew   rapidly  ;     and  plaintiffs   rarely 
failed  to  find  one  that  suited  their  particular  circum- 
stances.    But,    for    some    unexplained    reason,    this 
atmosphere  passed  away  ;    and  the  brilliant  judges  of 
the  early  years  of  Henry  III  were  replaced  by  more 
cautious  and  timid  successors,  who  refused  to  recognize 
the  vahdity  of  any  writ  for  which  there  was  not  an 
exact  precedent.     It  became,  therefore,  useless  for  the 
Chancellor  to  exercise  his  ingenuity  in  framing  new 
writs  to  meet  novel  circumstances  ;    for  the  judges 
before  whom  they  came   simply    '  quashed,'   i.e.   de- 
clared them  to  be  invahd.     It  is  an  obvious  suggestion, 
that,  in  refusing  to  expand  the  Common  Law,   the 
judges  of  the  later  thirteenth  century  were  afraid  of 
the  jealousy  of  the  new  Parliament,  which  might  regard 
them   as   trespassing  upon  its  proper  domain.     But 
the  suggestion  can  hardly   be  accepted,   in   view   of 
well-known   facts ;     and   it   is    better   to   regard   the 
curious   conservatism   of   the   judges   of   Edward   I's 
reign  as  an  instance  of  that  unaccountable  apathy 
which,  from  time  to  time,  overcomes  great  institutions 
like  churches  and  universities,   colleges  and  trading 
companies. 

The  best  proof  of  the  existence  of  this  apathy  lies 
in  the  fact  that,  in  the  famous  Statute  of  Westminster 
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the  Second,  passed  in  the  year  1285,  there  is  contained 
a  chapter  dealing  with  this  very  trouble.  And  the 
statute  enacts  that  :  "  whenever  in  the  future  it  shall 
"  happen  in  the  Chancery  that  a  writ  is  found,  and 
"  w  a  like  cxise,  falling  under  the  same  law,  and  re- 
"  quiring  like  remedy,  is  found  none,  the  clerks  in 
"  the  Chancery  shall  agree  in  making  a  writ,  or  the 
"  complainants  shall  await  the  next  Parliament  and 
"  write  the  cases  in  which  they  cannot  agree,  and 
"  refer  them  to  the  next  Parliament,  and,  with  the 
"  agreement  of  skilled  lawyers,  the  writ  shall  be  made, 
"  lest  it  Kshould  happen  in  the  future  that  the  court 
"  might  be  deficient  in  affording  justice  to  com- 
"  plainants." 

It  will  be  observed  that  the  remedy  provided  by 
tliis  famous  enactment  is  limited.  It  is  only  in  like 
case  (i.e.  where  the  difference  between  the  plaintiff's 
case  and  that  in  the  nearest  writ  is  small),  that  the 
provision  is  to  operate.  And,  as  a  matter  of  fact,  the 
effect  of  the  statute  was,  though  considerable,  far 
from  adequate  to  meet  the  grievance.  By  analogy 
to  the  great  writ  of  Trespass,  various  new  writs  of 
"  Trespass  on  the  Case,"  or,  more  briefly,  "  Case," 
were  introduced ;  and  so  the  actions  of  Trover, 
Nuisance,  Negligence  and,  ultimately.  Assumpsit 
(or  simple  contract)  established  themselves  ;  while 
Slander  and  Deceit,  as  well  as  Mahcious  Prosecution, 
on  the  analogy  of  the  old  writ  of  Conspiracy,  owed 
much  to  the  same  influence.  But  these  were  manifestly 
insufficient  to  meet  the  needs  of  the  times  ;  and,  as 
Parliament  failed  to  come  to  the  help  of  the  humble 
suitor  with  fresh  legislation,  the  grievance  soon  became 
as  great  as  ever. 

Quite  naturally,  the  discontented  suitors  petitioned 
the  King  in  great  numbers,  alleging  that,  'pro  defectu 
justitice,  their  grievances  were  unredressed,  and  praying 
the  King  of  his  "grace  and  charity  "  to  afford  them 
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relief.     At    first,    many    of    these    petitions    alleged 
nothing  more  than  oppression  by  great  men,  or  trickery 
by  small,    which  the  regular  courts   ought  to   have 
been  well  able  to  deal  with.     But  a  large  number  also 
alleged  that  the  Common  Law  provided  no  remedy 
for  their  grievances,  which  were,  nevertheless,  heavy. 
It  was  quite  natural  that  a  busy  and  perhaps  not 
very  learned  monarch  should  gradually  get  into  the 
habit  of  handing  over  such  petitions  to  the  Chancellor  ; 
though  there  is  no  proof  of  any  definite  date  at  which 
such  a  step  was  officially  taken.     In  the  first  place, 
the  Chancellor,  as  the  official  head  of  the  Chancery, 
was  in  a  position  to  know  whether  the  allegations  of 
the  petitioners,  that  the  Common  Law  failed  to  provide 
a  remedy  for  their  grievances,  were  true  ;    for  he  had 
only  to  compare  the  petitions  with  the  Register  of 
Writs  in  his  office.     If  the  complaints  were  of  oppres- 
sion or  corruption  in  the   administration   of   justice, 
he,  as  a  confidential  Minister  of  the  Crown,  and  wielder 
of  the  Royal  Prerogative,  was  a  suitable  man  to  deal 
with  offenders  ;    and  perhaps  from  that  period  dates 
the  vague   but   evident  influence   of   the   Chancellor 
in  the  choice  of,  and  distribution  of  business  among, 
the  judges.     Finally,  as  an  ecclesiastic  (for  the  Chan- 
cellors, down   to   the   Reformation,    were   invariably 
ecclesiastics),  the  Chancellor  would  be  peculiarly  able 
to  advise  the  King   as   to   matters    of   '  grace '   and 
'charity.' 

In  any  case,  it  is  now  well  established  that,  before 
the  end  of  the  fourteenth  century,  suitors  of  this  kind 
had  acquired  the  habit  of  directing  their  petitions  or 
'  biUs  '  directly  to  the  Chancellor,  who  dealt  with 
them  in  two  different  ways.  When  the  petitions 
alleged  oppression  or  corruption,  he  sent  for  the 
delinquents,  heard  their  justifications,  if  any,  and,  if 
the  facts  were  disputed,  sent  them  to  be  decided  by 
a  jury  in  the  ordinary  way,  in  the  Court   of   King's 
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Bench  (the  chief  of  the  common  law  courts),  and  then, 
on  the  report  of  the  King's  Bench,  awarded  exemplary 
punishment,  if  the  offence  were  proved.  But  this, 
which  was  called  the  '  Latin  '  side  of  the  Chancellor's 
jurisdiction,  was  a  dangerous  interference  with  the 
ordinary  course  of  justice  ;  it  became  very  unpopular  ; 
and  most  of  it  ultimately  went  to  the  so-called  Court 
of  Star  Chamber,  with  which  it  perished.  So  the 
'  Latin  '  jurisdiction  of  the  Chancellor  is  now  a  matter 
of  small  interest  ;  and,  henceforth,  when  we  speak  of 
the  Court  of  the  Chancellor,  or  the  Court  of  Chancery, 
we  shall  mean  only  the  '  EngUsh,'  or  equitable  side. 
This  side  arose  out  of  that  class  of  complaints  which 
alleged  want  of  remedy  in  the  common  law  courts 
for  undoubted  grievances.  Of  these  by  far  the  most 
important  were  concerned  with  '  uses  '  or  '  trusts.' 
Of  the  nature  of  this  important  institution  we  shall 
speak  at  length  later  on  in  this  work  ;  here  it  is 
sufficient  to  say,  that  it  was  a  device  by  which,  while 
the  legal  ownership  of  property,  especially  of  land,  was 
vested  in  one  person,  he  (the  legal  owner)  was  bound,  by 
oath  or  promise  express  or  implied,  to  let  another  have 
the  beneficial  enjoyment  of  it.  There  were  very  good 
reasons  why,  in  the  fourteenth  century,  such  an  arrange- 
ment should  be  common  ;  but  these  also  will  be  later 
explained.  Suffice  it  to  say  that  the  person  in  whose 
favour  the  '  use '  or  '  trust  '  had  been  declared, 
had  no  remedy  in  the  common  law  courts  if  his 
'  trustee  '  refused  to  fulfil  his  undertaking.  The  law 
of  contract  was  in  its  infancy  ;  the  common  law 
courts,  always  sticklers  for  form,  professed  to  be 
unable  to  prevent  the  legal  owner  "  doing  as  he  would 
with  his  own,"  or,  being  unable  to  interrogate  the 
alleged  trustee  as  to  his  promise  (a  common  law  rule 
of  evidence  for  which  there  were  good  reasons),  could 
not  fix  any  breach  of  contract  upon  him.  In  other 
words,  there  was  no  writ  of  trust,  and  never  has  been. 
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But  the  Chancellor,  as  an  ecclesiastic,  was  exactly 
the  person  to  deal  with  such  a  case.  In  all  probability, 
uses  and  trusts,  during  the  first  century  of  their 
existence,  being  usually  created  in  favour  of  the 
Church,  had  been  adequately  protected  by  threats  of 
excommunication  and  penance.  By  the  fourteenth 
century,  trusts  in  favour  of  individuals  had  become 
common  ;  but  the  Church  was  less  interested  in 
employing  her  thunders  to  protect  them.  The 
Chancellor,  however,  had  all  the  traditions  of  the 
Churchman,  with  all  the  worldly  lore  of  the  statesman. 
Moreover,  he  wielded,  not  only  the  Sword  of  the  Church, 
but  the  Sword  of  the  King,  which  many  hardened 
offenders  feared  more.  So,  on  receipt  of  the  '  bill  ' 
or  petition,  he  sent  a  copy  of  it  to  the  accused  party, 
endorsed  with  a  brief  note,  bidding  the  latter  attend 
and  clear  himself  on  a  day  named,  under  pain  [sub 
po&na)  of  a  fine  of  £100  (an  enormous  sum  in  those 
days)  if  he  failed  to  do  so.  This,  the  famous  Chancery 
writ  of  suhycena,  is,  obviously,  a  very  different  thing 
from  the  '  writ  original  'of  the  Common  Law  (p.  52) ;  for 
it  names  no  specific  offences,  and,  therefore,  cannot  be 
criticized  as  unprecedented.  If  the  accused  refused  to 
obey,  the  Chancellor  would  issue  a  'commission  of 
rebellion  "  to  arrest  him,  and  sequestrate  his  property 
till  he  appeared.  Evidently,  rather  a  formidable 
procedure. 

And  when,  as  usually  happened,  the  defendant 
obeyed  the  writ,  he  found  himself  in  a  very  different 
jDosition  from  the  defendant  in  a  common  law  action. 
Instead  of  being  able  to  torture  the  facts  into  an 
issue  fit  to  put  before  a  jury,  who  were  not  entitled 
to  question  him  or  make  him  betray  himseff,  he  found 
himself  face  to  face  with  an  astute  and  experienced 
ecclesiastic,  familiar  with  the  procedure  of  the  con- 
fessional box,  and  skilled  at  extracting  the  truth 
from  a  presumed  penitent.     The  grim  humour  of  the 
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situation  lay  in  the  fact  that,  whereas,  in  a  common 
law  court,  the  avowed  object  of  the  proceedings  was 
merely  to  compensate  the  plaintiff  for  damage  suffered 
by  the  defendant's  wrong,  in  a  Chancery  suit,  the 
avowed  object  of  the  Chancellor's  conduct  was  to 
purge  the  conscience  of  the  defendant  from  the  stain 
inflicted  on  it  by  his,  the  defendant's,  own  wrong- 
doing. And,  in  spite  of  all  modern  developements, 
this  is  still  the  case,  sometimes  with  striking  results. 
For  example,  a  trustee,  speculating  with  trust  money 
(a  breach  of  trust),  makes  a  profit  of  £10,000,  The 
beneficiaries  may  not  have  lost  a  penny  ;  they  may 
not  even  know,  till  years  afterwards,  that  the  specula- 
tion has  taken  place.  JSTevertheless,  the  Court  will 
order  the  trustee  to  hand  over  the  £10,000  to  the 
beneficiaries  ;  because  there  can  be  no  true  repentance 
by  the  trustee,  until  he  has  cleared  his  conscience  by 
the  giving- up  of  his  ill-gotten  gains.  This  is  probably 
what  is  meant  by  the  maxim  that :  "  Equity  acts 
in  personam^  It  is  certamly  what  is  meant  by  the 
description  of  an  Equity  tribunal  as  a  '  Court  of 
Conscience.' 

It  was  not  only,  however,  in  recognizing  new  causes 
of  action  that  the  common  law  courts  were  deficient. 
It  is  a  curious  fact  that  although,  in  their  early  days, 
these  Courts  seem  to  have  had  quite  a  variety  of 
remedies,  they  had,  by  the  end  of  the  thirteenth  cen- 
tury, abandoned  most  of  them,  except  the  remedies  of 
restoring  land  of  which  plaintiffs  had  been  wrongfully 
deprived,  and  of  awarding  damages  for  other  common 
law  offences.  The  latter  was,  indeed,  their  almost 
universal  remedy  in  all  actions  except  those  relating 
to  land.  But  there  are  manj'^  cases  in  which  an  award 
of  damages  is  a  very  imperfect  remedy,  even  if  the 
damages  are  actually  paid.  If  A  agrees  to  buy  a 
particular  farm  or  house  from  B,  and  B  refuses  to 
carry  out  his  bargain,  it  is  poor  consolation  to  A  that 
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B  should  merely  be  ordered  to  pay  him  damages. 
A  wants  the  farm  or  the  hoase,  not  the  damages.  He 
may  not  be  able  to  get  another  farm  or  house  that  will 
suit  him  so  well  ;  and  it  is  cold  comfort  to  be  told 
that  he  must  look  elsewhere.  Why  should  not  B  be 
compelled  to  carry  out  his  bargain  ?  So  thought  the 
Chancellors  ;  and  they  early  adopted,  in  suitable 
cases,  the  plan  of  ordering  B  to  '  perform  specifically  ' 
his  bargain.  Thus  the  '  decree  for  specific  performance ' 
became  a  regular  equitable  remedy.  Again,  suppose 
B  had  imprisoned  A,  and  refused  to  let  him  (A)  go 
free,  unless  he  (A)  put  his  seal  to  a  bond  for  £1000. 
Of  course  a  common  law  court,  on  proof  of  the  facts, 
would  not  give  B  judgment  on  the  bond  thus  obtained 
by  '  duress.'  But  it  could  not  make  him  give  it 
up,  or  prevent  him  holding  it  in  ferrorem  over  A's 
head.  Chancery,  on  the  other  hand,  would  order  B 
to  restore  the  bond  to  A,  or  give  it  up  to  be  cancelled, 
and,  if  B  refused,  would  promptly  put  him  in  prison. 
Finally,  suppose  B  made  a  series  of  petty,  but  annoy- 
ing, trespasses  on  A's  land,  and  refused  to  discontinue 
his  unneighbourly  conduct.  At  Common  Law,  all  that 
A  could  do  would  be,  to  sue  B  on  separate  occasions 
for  each  trespass,  and  recover  trifling  damages.  But 
Chancery  would  grant  an  'injunction,'  restrainmg  B 
from  repeating  his  offence ;  and,  if  he  defied  this 
injunction,  B  would  be  imprisoned. 

So  far,  there  had  been  no  conflict  between  Common 
Law  and  Equity  ;  the  C'hancellor  had  either  dealt 
with  matters  which  the  common  law  courts  ignored, 
or  had  merely  supplemented  imperfect  common  law 
remedies  with  new  and  superior  remedies  of  his  own. 
The  former  is  sometimes  described  as  the  '  exclusive, ' 
and  the  latter  as  the  '  concurrent  '  jurisdiction  of 
Equity  ;  and  the  chief  difference  between  them  was, 
that,  in  the  former,  the  Chancellor  dealt  with  the 
whole  case,  which  he  disposed  of  entirely  according 
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to  Equity  rules,  whereas,  in  the  latter,  he  acted  as 
a  mere  handmaid  to  the  courts  of  common  law, 
simply,  where  he  thought  it  convenient,  affording 
litigants  supplementary  remedies  for  common  law 
offences.  But,  somewhere  about  the  sixteenth  cen- 
tur3\  Chancery  entered  on  a  much  more  debateable 
path,  which  ultimately  led  to  serious  conflict  with 
the  Common  Law, 

For  instance,  the  common  law  courts,  in  their 
deep  resjDect  for  forms,  sometimes,  it  is  to  be  feared, 
overrode  the  real  intentions  of  the  parties  to  a  trans- 
action. Thus,  in  the  days  when  the  taking  of  interest 
on  a  loan  was  forbidden,  as  un-Christian,  a  man  would 
often  lend  money  on  land  or  chattels  on  the  agree- 
ment that,  if  it  was  not  repaid  on  a  specified  day, 
the  land  or  chattels  should  be  forfeited.  Generally, 
the  agreement  was  to  repay  a  rather  larger  sum 
(which  was  not,  technically,  interest) ;  and  it  would, 
of  course,  have  been  unfair  to  allow  the  borrower  to 
keep  the  lender  out  of  his  money  for,  say,  two  years 
over  the  agreed  time,  and  then  to  get  back  his  property 
merely  on  paying  the  stipulated  sum.  So  the  common 
law  courts  held  the  borrower  strictly  to  his  bargain  ; 
and,  if  the  money  was  not  ready  exactly  on  the  day, 
it  treated  the  property  as  forfeited,  according  to  the 
strict  terms  of  the  bargain.  A  very  vivid,  if  imaginary, 
illustration  of  this  state  of  things  is  to  be  found  in 
The  Fortunes  of  Nigel,  by  Sir  Walter  Scott,  who  was 
a  sound  lawyer  as  well  as  a  great  novelist. 

But,  in  the  year  1545,  the  old  law  against  usury 
was  relaxed  by  Act  of  Parhament ;  and  lenders  were 
allowed  to  charge  interest  up  to  ten  per  cent.  Con- 
sequently, there  was  no  great  hardship  in  allowing  a 
mortgagor  to  redeem  his  property  after  the  appointed 
day  for  repayment,  provided  he  paid  interest  for  the 
delay  ;  and  mortgage  transactions  (as  they  were 
called)  came  to  be  made  more  and  more  on  the  assump- 
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tion  that  reasonable  indulgence  of  this  kind  would 
be  allowed,  so  long  as  interest  was  paid.  Neverthe- 
less, the  common  law  courts,  looking  only  to  the 
form  of  the  transaction,  refused  to  help  a  mortgagor 
(or  borrower)  who  failed  to  fulfil  the  literal  terms 
of  his  mortgage.  The  Chancellors,  however,  looking 
to  the  real  meaning  of  the  transaction,  compelled 
the  mortgagee  (lender)  to  reconvey  the  property  at 
any  time,  on  being  paid  principal,  interest  to  date, 
and  costs.  They  applied  the  same  doctrine  to  bonds, 
or  sealed  acknowledgments  of  indebtedness,  where  it 
was  usually  stipulated,  for  the  reasons  above  stated, 
that  the  bond  should  only  be  cancelled  on  payment 
of  double  the  amount  actually  due  ;  and,  gradually, 
they  established  the  principle,  that  all  penalties— i.e. 
punishments,  as  distinct  from  making  good  the  real 
loss — should  be  relieved  against,  when  they  arose 
merely  from  the  agreement  of  the  parties  (penalties 
in  criminal  proceedings  were,  of  course,  quite  outside 
Chancery  influence).  Similarly,  certain  very  strict 
rules  of  the  Common  Law,  e.g.  that  no  one  could  sue 
on  a  deed  unless  he  actually  produced  it  {profert), 
or  that  a  chose  in  action,  such  as  a  bond,  might  not 
be  assigned  or  transferred,  could  be  evaded  by  a 
skilful  use  of  Equity  procedure.  If  the  party  who 
objected  to  this  insisted  on  pursuing  his  legal  rights 
in  a  common  law  court,  the  Chancellor  would  grant 
an  '  injunction '  against  him,  forbidding  him  to 
proceed  with  his  common  law  action  ;  and,  if  he 
disobeyed,  would  put  him  in  prison. 

Obviously,  such  a  state  of  things  was  likely  to  lead 
to  a  quarrel  between  the  common  law  courts  and 
the  Chancery  ;  and,  in  fact,  such  a  quarrel  occurred, 
of  a  very  bitter  and  personal  nature,  at  the  beginning 
of  the  seventeenth  century.  The  rival  champions 
were  Sir  Edward  Coke,  the  Chief  Justice  of  the 
Common  Pleas,  and  Lord  Ellesmere,  the  Chancellor  ; 
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but  behind  the  latter  was  the  great  antagonist  of  Sir 
Edward  Coke,  and  himself  a  future  Lord  Chancellor, 
Sir  Francis  Bacon.  We  cannot  here  go  into  the  details 
of  the  quarrel.  Suffice  it  to  say,  that  the  occasion 
offered  to  King  James  I  an  opportunity,  such  as  he 
loved,  of  displaying  his  superior  wisdom,  and,  at  the 
same  time,  of  putting  an  end  to  a  very  disgraceful  and 
scandalous  quarrel  between  two  jurisdictions  both 
exercising  their  functions  in  his  name.  Bacon  proved 
himself  to  be  the  more  skilful  tactician,  as  well  as, 
probably,  the  wiser  statesman  ;  and,  on  his  advice, 
the  King,  in  the  year  1616,  issued  the  decree  which 
finally  declared  the  supremacy  of  Equity  in  matters 
of  conflict — a  decree  which,  as  will  be  readily  seen, 
anticipated  by  two  centuries  and  a  half,  the  pro- 
vision, quoted  at  the  beginning  of  this  Section,  of 
the  Judicature  Act,  1873. 

Thus  fortified.  Equity  made  rapid  strides  ;  and  the 
expression  '  common  injunction,'  applied  to  an  order 
to  stay  proceedings  in  a  common  law  court,  will 
show  the  completeness  of  its  victory.  The  Court  of 
Chancery  had  a  narrow  escape  during  the  Common- 
wealth ;  probably  by  reason  of  its  close  connection 
with  the  hated  Court  of  Star  Chamber.  But,  after 
the  Restoration,  under  great  Chancellors  like  Lords 
Nottingham,  Cowper,  Harcourt,  and,  above  all,  Hard- 
wicke,  it  greatly  expanded  its  jurisdiction,  taking  over 
from  the  decaying  Church  Courts  much  of  their 
lucrative  business  in  the  administration  of  the  estates 
of  deceased  persons,  and  developing  an  elaborate 
series  of  rules  for  the  administration  of  trusts,  the 
redemption  of  mortgages,  the  management  of  settled 
property,  the  protection  of  the  property  of  married 
women,  and  the  wardship  of  infants'  estates.  The  most 
serious  rival  of  the  growth  of  Equity  jurisdiction  was 
Lord  Mansfield,  who,  by  his  broad  and  liberal  j)olicy, 
greatly    enlarged    the    sphere   of    the    common    law 
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courts  ;  but  his  gains  were,  after  all,  mainly  in  the 
direction  of  commercial  law,  which  was  hardly  suited 
to  Chancery  methods.  The  period  of  what  may  be 
called  unconscious  expansion  of  both  jurisdictions 
came  to  an  end  with  the  eighteenth  century.  Lord 
Kenyon  in  the  King's  Bench,  and  Lord  Eldon  in  the 
Chancery,  were  not  the  men  to  encourage  innovations. 
After  that,  the  expansion  of  the  jurisdiction  of  the 
Courts  was  to  come  mainly  by  Act  of  Parliament, 
not  by  judicial  eflfort. 

There  can  be  little  doubt  that  the  growth  of  Equity, 
as  an  engine  of  law  reform,  was  in  a  high  degree 
beneficial  to  the  administration  of  justice.  But  it 
long  suffered  from  one  or  two  inherent  defects,  which 
did  much  to  rob  it  of  its  usefulness.  For  example, 
it  was  administered  in  different  tribunals  from  those 
in  which  the  Common  Law  was  administered.  Sub- 
stantially speaking,  down  to  the  year  1850,  a  suitor, 
plaintiff  or  defendant,  who  wanted  to  get  the  benefit 
of  an  equitable  rule,  could  only  get  it  in  the  Court  of 
Chancery  or  the  Court  of  Exchequer,  which  had 
developed  an  Equity  side.  Again,  the  peculiarity  of 
the  Court  of  Chancery,  as  a  kind  of  personal  emanation 
from  the  Chancellor,  rendered  it  almost  impossible 
for  the  Court  to  get  through  its  business  with  reason- 
able despatch.  Dickens'  famous  story  of  Jarndyce  v. 
Jarndyce  is,  in  some  respects,  a  travesty  of  the  ordinary 
Chancery  suit  ;  but  there  is  too  much  truth  in  the 
picture.  The  Chancellor  was  an  enormously  busy 
man.  In  addition  to  being  a  judge  of  the  highest 
jurisdiction,  he  was  a  prominent  politician,  with  vast 
power  and  patronage,  a  courtier,  sometimes  a  patron 
of  art  and  letters.  How  such  a  man  as  Lord  Hard- 
wicke,  the  mainstay  of  the  Ministry  during  a  long 
and  trying  period,  without  consulting  whom  the 
nominal  head  of  the  Cabinet,  the  Duke  of  Newcastle, 
scarcely  took  the  smallest  step,   found  the  time  in 
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which  to  prepare  and  deliver  his  lucid  and  admirable 
judgments,  will  always  remain  a  puzzle. 

The  latter  of  these  two  defects  was  partially  removed 
by  the  gradual  enlargement  of  the  staff  of  Chancery 
judges— the  Master  of  the  Rolls,  the  Vice-Chancellors, 
and  the  Lords  Justices  of  Appeal,  and  the  re-arrange- 
ment of  the  Court's  business,  which  took  place  in 
the  first  half  of  the  nineteenth  century.  The  former, 
though  attacked  by  the  Chancery  Amendment  Acts 
and  the  Common  Law  Procedure  Acts  of  the  middle 
of  that  century,  which  gave  to  Chancery  some  of  the 
powers  of  the  common  law  courts,  and  vice  versa, 
was  not  finally  swept  away  till  the  passing  of  the 
Judicature  Act,  before  alluded  to,  in  the  year  1873. 

The  provisions  of  that  great  statute,  upon  which 
the  judicial  arrangements  of  this  country  are  still 
based,  will  be  properly  explained  in  those  parts  of 
the  present  work  which  deal  with  the  Courts  of 
Justice.  Here  it  is  sufficient  to  say  that,  by  con- 
solidating all  the  superior  courts-  of  Law  and  of 
Equity  into  one  great  Supreme  Court,  it  put  an  end 
for  ever  to  any  possible  conflict  of  jurisdiction  between 
any  of  those  Courts,  and  enabled  all  of  them  (or, 
rather,  the  new  Divisions  of  the  Supreme  Court  into 
which  they  have  been  changed)  to  give  effect  to  both 
legal  and  equitable  rights,  to  enforce  all  equitable 
duties,  and  to  administer  equitable  as  well  as  legal 
remedies,  concurrently.  So  that  it  is  no  longer 
possible  for  a  suitor  to  be  told  :  "  You  have  un- 
doubtedly an  equitable  right ;  but  we  cannot 
recognize  it  here,"  or:  "You  are  undoubtedly  en- 
titled to  a  legal  remedy,  but  we  cannot  award  it 
in  this  Court."  Above  all,  the  scandal  of  one  of 
the  King's  Courts  issuing  an  injunction  to  prevent 
a  suitor  continuing  his  proceedings  in  another  of  the 
King's  Courts  of  equal  dignity  and  position,  is  wholly 
abolished    by    the    Act ;     which    provides    expressly 
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(s.  24  (5) )  that  "  no  cause  or  proceeding  at  any  time 
' '  pending  in  the  High  Court  or  before  the  Court  of 
"  Appeal  "  (the  two  chambers  into  which  the  Supreme 
Court  is  divided)  "  shall  be  restrained  by  prohibition 
"  or  injunction."  And  the  reason  for  this,  step  is 
manifest  when  we  read,  in  an  earher  provision  of  the 
same  section,  that  "in  every  civil  cause  or  matter 
"  commenced  in  the  High  Court  law  and  equity  shall 
*'  be  administered  by  the  High  Court  and  "  (if  the 
case  is  appealed)  "  the  Court  of  Appeal  "  ;  "so  that  " 
(again,  to  quote  the  concluding  words  of  section  24) 
"  as  far  as  possible,  all  matters  so  in  controversy 
"  between  the  said  parties  respectively  may  be  com- 
"  pletely  and  finally  determined,  and  all  multiplicity 
"  of  legal  proceedings  concerning  any  of  such  matters 
"  avoided." 

tSo  complete  and  sweeping  are  these  provisions, 
indeed,  that  the  student  may  well  begin  to  wonder 
whether  there  is  really  any  necessity  for  him  to  under- 
stand the  difference  between  Law  and  Equity,  or  to 
worry  his  head  about  the  distinction  between  legal 
and  equitable  rights  and  duties.  More  especially  will 
this  be  the  case  if  he  has  read  any  of  the  rather  vague 
and  misleading  passages  on  the  subject  of  the  '  fusion  ' 
of  liaw  and  Equity  which  from  time  to  time  appear 
in  ill-informed  writings.  It  is  necessary,  therefore,  to 
warn  him  at  this  early  stage  that  to  indulge  in  such 
an  illusion  would  be  a  profound  and  dangerous  error. 
As  was  said  by  an  eminent  judge  in  a  recent  case  : 
"The  Judicature  Acts  have  fused  tribunals,  but  not 
Law  and  Equity."  How,  indeed,  could  it  be  so, 
when,  in  the  provision  referred  to  at  the  beginning  of 
this  Section,  the  Act  itself  says  that  where  there  is 
a  conflict  between  the  rules  of  Equity  and  the  rules 
of  the  Common  Law  with  reference  to  the  same  matter, 
the  rules  of  Equity  shall  prevail  ?  Does  not  that 
provision  necessarily  imply  that,  where  the  rules  of 
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Common  Law  and  Equity  do  not  conflict,  effect  shall 
be  given  (as  we  have  seen  above)  to  both  ?  And, 
inasmuch  as,  despite  appearances  to  the  contrary, 
the  rules  of  Equity  rarely  do  conf,ict  with  the  rules  of 
the  Common  Law,  but  much  more  often  simply  supple- 
ment and  re-inf orce  them  by  giving  additional  remedies 
for  breach  of  them,  it  is  evident  that  the  student 
must  understand  the  rules  both  of  Equity  and  of  the 
Common  Law. 

But,  inasmuch  as  the  fusion  of  the  Courts  has, 
naturally,  brought  the  rules  of  Equity  and  the  rules 
of  the  Common  Law  into  much  closer  connection, 
it  would  be  a  waste  of  the  student's  time  to  ask  him 
to  treat  Equity  as  a  separate  or  independent  branch 
of  the  Laws  of  England.  For  example,  if  we  were  to 
ask  him  to  study  the  Ijaw  of  Contract  as  if  it  were 
unaffected  by  equitable  principles,  and  then  to  study 
it  again  as  affected  by  equitable  principles,  that  would 
not  only  be  wasting  his  time,  but  actually  running 
counter  to  the  direct  purposes  of  the  Judicature  Acts. 
And,  similarly,  though,  perhaps,  not  to  quite  the 
same  extent,  would  it  be,  not  only  inconvenient,  but 
actually,  from  an  educational  standpoint,  misleading, 
to  ask  the  student  to  read,  first,  a  treatise  on  legal 
rights  of  property,  and  then  one  on  equitable  rights. 
The  two  classes  of  rights  and  remedies  are  to  be 
studied  together.  Tn  other  words,  the  arrangement 
of  this  work  will  not  be  according  to  the  sources  of 
the  law,  but  according  to  the  subjects  with  which  the 
law  deals.  All  that  will  be  necessary,  when  we  are 
deahng  with  such  subjects  as  Property  and  Contract, 
will  be  to  distinguish  between  such  rights  and  duties 
as  are  of  legal  and  those  which  are  of  equitable  origin. 
But,  to  avoid  repetition  throughout  the  work  when- 
ever this  distinction  occurs,  it  is  here  necessary  to 
point  out  briefly  what  exactly  that  distinction  involves. 
And,  inasmuch  as  Equity  is  the  supplementary,  and 
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the  Common  Law  the  principal  system,  it  will  be  the 
simpler  and  briefer  alternative  to  state  shortly  in 
what  special  respects  equitable  rights  and  duties  differ 
at  the  present  day  from  common  law  rights  and 
duties.  These  differences  may  be  expressed  in  the 
form  of  three  short  rules. 

1.  Equitable  rights  can  only  he  enforced  by  equitable 
remedies. 

It  will  be  remembered  that  Equity  early  made 
itself  useful  by  supplementing  legal  remedies  by  better 
ones  of  its  own  devising.  This  fact  did  not,  of  course, 
prevent  the  person  in  whom  the  legal  right  was  vested, 
using  his  legal  remedy,  if  he  preferred  it,  either  in 
addition  to,  or,  if  both  could  not  be  used  together,  as 
an  alternative  of,  his  equitable  remedy.  Thus,  for 
example,  the  man  who  had  contracted  to  buy  a  house, 
might  either  rely  on  his  legal  remedy  of  an  action  for 
damages  against  the  seller  who  broke  his  bargain, 
or  he  might  commence  a  suit  in  equity  for  '  specific 
performance  '  (see  p.  59).  Of  course  it  must  be 
admitted  that,  as  will  afterwards  appear.  Equity 
would  not  lend  its  aid  to  enforce  legal  rights  which 
it  considered  to  be  harsh,  or  harshly  exercised,  or  as  to 
which  the  legal  remedy  was,  in  the  opinion  of  Equity 
judges,  adequate.  But,  subject  to  these  restrictions, 
it  was,  and  is,  quite  common  for  the  person  in  whom 
a  legal  right  is  vested,  to  ask  for  either  a  legal  or  an 
equitable  remedy  for  its  breach,  or  even  for  both. 

But  there  never  has  been  any  corresponding  policy 
on  the  part  of  the  common  law  courts.  No  common 
law  court  ever  enforced  a  purely  equitable  right. 
Consequently,  there  existed,  at  the  time  of  the  passing 
of  the  Judicature  Acts,  no  common  law  remedies 
applicable  to  equitable  rights,  except  that,  by  the 
provisions  of  a  comparatively  modern  statute,  the 
Chancery  Amendment  Act  of  1858  (s.  2),  the  Court  of 
Chancery    was    entitled,    if   it    thought  fit,   to    award 
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damages  m  lieu  of  an  injunction  or  decree  for  specific 
performance  in  certain  limited  classes  of  cases.  But 
the  student  will  observe,  that  this  provision  does  not 
give  the  plaintiff  a  right  to  damages  ;  it  only  entitles 
the  Court,  in  the  exercise  of  its  discretion,  to  award 
them  in  lieu  of  an  injunction  or  decree.  And,  in  the 
great  majority  of  instances  of  equitable  rights,  the 
Court  has  not  even  this  power.  This  principle  was 
brought  out  very  clearly  in  the  famous  case  of  Derry  v. 
Peek,  decided  by  the  House  of  Lords  in  the  year  1889 
(L.R.  14  App.  Ca.  337).  Put  briefly,  the  circumstances 
were  these.  A  man  who  has  been  fraudulently  induced 
to  enter  into  a  contract  hv  which  he  suffers  loss,  has 
a  legal  right  to  damages  against  the  fraudulent  party. 
A  man  who  has  been  induced  by  unintentional  or 
'innocent'  misrepresentation  to  do  so,  has  an  equit- 
able right  to  have  the  contract  set  aside,  and,  in 
certain  circumstances,  to  have  money  paid  or  property 
parted  with  under  the  contract,  restored  to  him.  In 
Derry  v.  Peek,  the  directors  of  a  company  had  made 
certain  statements  in  a  prospectus  which  the  Court 
found,  as  a  matter  of  fact,  to  be  misleading,  but  not 
intentionally  false.  The  plaintiff  in  the  case  was 
induced  by  these  statements  to  enter  into  a  contract 
to  take  shares  in  the  company.  He  claimed  to  be 
released,  i.e.  to  have  the  contract  set  aside,  and  that 
the  directors  should  pay  him  damages  for  the  loss  which 
he  had  suffered  through  entering  into  it.  His  first 
claim  was  granted,  though,  unfortunately,  it  helped 
him  little,  because  the  company  had  become  insolvent. 
But  his  second  claim  was  disallowed  by  a  judgment 
of  the  House  of  Lords,  of  the  highest  importance, 
which  explains  that  the  nature  of  equitable  rights 
has  not  been  altered  by  the  Judicature  Acts,  and  that 
the  old  distinction  between  legal  and  equitable  remedies 
survives,  though  both  classes  of  remedies  are  now 
administered  by  the  same  tribunals. 
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2.  Equitable  rights  and  remedies  are  enforceable  only 
in  the  discretion  of  the  Court. 

Speaking  generally,  a  common  law  right  is  enforce- 
able ex  dehito  pistitice,  that  is,  once  the  claimant  proves 
that  he  has  it,  the  Court  will  enforce  it  as  a  matter  of 
course  ;  and  the  only  way  in  which  it  can  express  its 
unfavourable  opinion  of  the  claimant  is,  by  depriving 
him  of  his  costs,  or  by  cutting  down  his  damages  to 
the  lowest  possible  figure.     Thus,  suppose  a  tenant, 
in  technical  breach  of  his  lease  or  agreement,  effects 
an  alteration  in  his  house  or  farm  which  the  Court 
sees  clearly  to  be  a  substantial  improvement  in  value, 
not  merely  to  the  tenant  himself,  but  to  the  landlord 
and  all  parties    interested   in  the  land,  it  could  not 
prevent  the  landlord  bringing  an  action  for  damages 
against  the  tenant,  or  even,  until  lately,  enforcing  the 
'  proviso    for    re-entry  '  which  enabled  the    landlord 
to  eject  the  tenant  for  breach  of  condition.     But  if 
the  landlord,  instead  of  seeking  either  of  these  common 
law    remedies,    asked    for    the    equitable    remedy    of 
injunction  to  forbid  the   tenant   going   on   with   his 
improvement,   or  ordering  him  to  pull  it  down,  the 
Court  would  refuse  to  grant  the  remedy  prayed  for, 
on  the  ground  that  the  whole  jurisdiction  in  equity 
was   'of  grace,'    i.e.    in  the  discretion  of  the  Court, 
which   would   not   use   it    to    aid   oppressive   claims. 
And  the  same  principle  will  be  applied,  even  though 
there  is  no  oppression,  if,  on  any  other  ground,  the 
Court  thinks  it  inconvenient  that  the  equitable  remedy 
should  be  granted.     Thus,  for  example,  in  Ryan   v. 
The   Mutual   Tontine    Association   [1893]    1    Ch.   116, 
where  a  plaintiff,  who  had  taken  a  lease  of  a  flat  in 
the  defendants'  building,  complained  that  the  defen- 
dants had  not,  as  they  had  covenanted  to  do,  provided 
a  proper  liveried  attendant,  and  asked  for  a  decree 
of   specific   performance   to   compel   them   to   do   so, 
the  Court  refused  the  decree,  but  awarded  damages.. 
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on  the  ground  that  the  Court  could  not  guarantee  the 
proper  fulfilment  of  such  a  decree,  by  sending  an 
official  to  watch  over  the  demeanour  and  appearance 
of  the  liveried  attendant.  And  so.  as  "  Equity  does 
"nothing  in  vain,"  the  Court,  in  the  exercise  of  its 
discretion,  dechned  to  give  the  equitable  remedy,  though 
in  this,  as  in  the  preceding  case,  the  equitable  remedy 
would  have  been  perfectly  appropriate,  had  the  cir- 
cumstances been  slightly  different.  This  rule  we  owe, 
of  course,  to  the  origin  of  Equity  as  a  jurisdiction  of 
'  grace  '  or  favour. 

3.  Equitable  rights  can  only  he  enforced  by  a  person 
ivJiose  conscience  is  clear,  and  cannot  he  enforced  against 
a  legal  owner  whose  conscience  is  clear. 

This  is  a  fundamental  principle  of  Equity,  and  arises, 
hke  the  principle  which  we  have  just  been  discussing, 
from  the  origin  of  the  Chancellor's  jurisdiction,  which 
was  based,  as  we  have  previously  stated  (p.  58),  not 
only  on  'grace,'  but  on  'conscience.'  It  wdll  best 
be  explained  by  considering  two  well-known  equit- 
able "  maxims  "  or  rules,  viz.  {a)  "  He  who  comes  into 
"  Equity  must  come  with  clean  hands,"  and  {h) 
"Where  the  equities  are  equal,  the  law  will  prevail." 

(a)  Inasmuch  as  the  very  essence  of  the  Chancellor's 
equity  jurisdiction  was  an  appeal  on  the  ground  of 
favour,  the  Chancellor  naturally  required  that  tlie 
petitioner  should  show  himself  worthy  of  this  excep- 
tional privilege.  Needless  to  say,  the  Chancellor 
would  never  employ  the  special  prerogative  with  which 
he  was  entrusted,  to  help  a  fraudulent  or  immoral 
petitioner.  Thus,  a  man  who  had  induced  a  youthful 
heir  to  enter  into  a  contract  to  sell  to  him  a  valuable 
estate  at  much  below  its  value,  by  trading  on  his 
(the  heir's)  ignorance  of  the  world,  or  his  vices,  would 
seek  in  vain  from  Chancery  a  decree  for  specific  per- 
formance of  the  contract.  Even  if  the  plaintiff's 
conduct  had  not  been  such  as  to  amount  to  actual 
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fraud  or  '  undue  influence,'  in  which,  case  Equity 
would  cancel  the  contract  altogether,  he  would  be 
coldly  directed  to  seek  his  legal  remedy  of  damages, 
for  what  it  was  worth,  and  not  to  expect  the  special 
assistance  of  Equity  to  enforce  his  unconscientious 
claim.  And,  even  though  the  plaintiff's  conduct  had 
been,  in  the  first  instance,  free  from  blame,  yet  if, 
owing  to  special  circumstances  of  mistake  or  hardship, 
the  Court  of  Equity  considered  that  his  conduct  in 
attempting  to  enforce  his  legal  rights  was  harsh  or 
oppressive,  the  Court  would  refuse  to  aid  him.  There 
is  a  well-known  case  in  which  a  landowner,  being 
annoyed  by  certain  poor  fishermen  making  use  of  a 
path  on  the  edge  of  his  estate  for  carrying  up  their 
baskets  from  the  boats,  claimed  an  injunction  against 
the  fishermen  to  prevent  them  doing  so  in  the  future 
{Behrens  v.  Richards  [1905]  2  Ch.  614).  The  Court, 
after  investigating  the  facts,  found  the  trespasses  to 
be  fully  proved,  but  considered  that,  on  the  whole, 
the  conduct  of  the  fishermen,  though  technically  un- 
justifiable, had  inflicted,  and  would  inflict,  no  serious 
damage  on  the  plaintiff,  and  refused  the  injunction, 
leaving  the  plaintiff  to  his  remedy  in  damages. 

But  the  Court  has  gone  even  further  than  this, 
and  has  held,  in  well-known  cases,  that  any  unex- 
plained or  unreasonable  delay  on  the  part  of  the 
plaintiff  in  enforcing  his  rights,  is  a  sufficient  ground 
for  refusing  equitable  relief,  even  though  the  legal 
period  required  for  barring  a  common  law  remedy 
has  not  elapsed.  Thus,  where  a  lady  who,  as  an 
inmate  of  a  religious  sisterhood,  had  conveyed  valu- 
able property  to  the  authorities  of  the  institution,  and, 
after  leaving  the  institution  and  joining  another,  had 
failed  to  make  any  attempt  for  some  time  to  set  aside 
the  conveyance,  had  then  asked  that  it  should  be  set 
aside  on  the  ground  of  undue  influence,  the  Court, 
though,  if  her  application  had  been  prompt,  it  would, 
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in  all  probability,  have  granted  her  prayer,  refused  to 
do  so,  on  the  ground  that  by  her  laches  (or  delay) 
she  had  shown  that  her  action  was  not  prompted  by 
bond  fide  motives  {Allcard  v.  Ski7mer  (1887)  36  Ch. 
T>.  145).  This  last  application  of  the  principle  of 
conscience  is  sometimes  expressed  by  the  maxim  : 
Vigilantibus  non  donnientibus  subvenit  cequitas. 

(6)  It  is  equally  important  to  remember,  that  the 
person  in  whom  a  legal  right  is  vested  will  never  be 
deprived  of  the  benefit  of  it  by  Equity  unless  some 
fraud,  negligence,  or  other  misconduct  can  be  alleged 
against  him,  which  would  make  it  against  his  con- 
science to  rely  upon  his  legal  right.  This  rule,  which 
powerfully  illustrates  the  limits  as  well  as  the  extent 
of  equitable  jurisdiction,  is  best  shown  by  its  apphca- 
tion  to  the  oldest  of  all  the  subjects  of  equitable 
jurisdiction,  viz.  the  Law  of  Trusts.  When  we  come 
to  examine  that  important  subject  in  detail,  we  shall 
see  that  one  of  the  most  striking  features  of  it  is  the 
rule,  that  trust  property  can  be  recovered  from,  or 
(as  it  is  usually  put)  "  followed  into  the  hands  of," 
many  other  persons  besides  the  original  trustee  ;  and 
not  only  the  trust  property  itself,  but  any  identifiable 
property  into  which  it  has  been  converted.  But  there 
is  one  equally  strikmg  exception  from  this  striking 
rule,  viz.  that  once  the  trust  projDerty,  or  the  fund 
representing  it,  gets  into  the  hands  of  a  bond  fide 
acquirer,  who  has  given  value  for  it,  and  has  been 
guilty  of  no  negligence,  and  has  no  knowledge  of  the 
existence  of  the  trust,  the  claim  of  the  beneficiaries 
is  stopped.  Not  only  can  the  purchaser  hold  the 
property  he  has  thus  acquired,  but  he  can  confer  a  good 
title  on  a  subsequent  acquirer,  not  being  the  trustee 
himself,  even  though  he  (the  subsequent  acquirer) 
should  be  perfectly  aware  of  the  existence  of  the  trust. 
The  reason  is,  that  the  original  bond  fide  purchaser 
without  notice  acquired  a  legal  title,  and  that,  there 
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being  nothing  to  reproach  his  conscience  with,  he 
cannot  be  deprived  of  it,  directly  or  indirectly.  If  he 
alone  were  protected,  that  would  not  do  ;  for,  by 
advertising  their  loss,  the  beneficiaries  might  make  it 
impossible  for  any  one  else  to  purchase  the  property 
without  knowledge  of  the  breach  of  trust.  And,  if 
such  knowledge  were  to  deprive  them  of  a  good  title, 
no  one  would  buy  from  the  original  purchaser,  who 
would  thus  be  left  with  his  purchase  unsaleable  on 
his  hands.  The  same  principle  applies,  not  merely  to 
land,  but  to  chattels,  and,  it  is  conceived,  also  to  other 
kinds  of  property,  such  as  stocks,  shares,  patents, 
and  the  like.  It  must,  however,  be  most  carefully 
remembered,  that  it  applies  only  to  legal,  i.e.  common 
law  rights,  and  that,  in  deciding  between  the  con- 
flicting claims  of  different  equitable  rights  in  the  same 
property,  Equity  adopts  the  common  law  rule  :  qui 
prior  in  tempore,  p)otior  in  jure  ("  first  in  time,  first 
in  right  "),  unless  an  earlier  equitable  owner  has  been 
guilty  of  fraud  or  negligence,  whereby  a  later  has  been 
induced  to  part  with  his  money.  Thus,  if  a  land- 
owner borrows  successive  sums  of  money  on  his  land, 
without  giving  a  legal  mortgage,  or  parting  with  the 
title-deeds,  the  different  lenders,  if  they  are  all  ignorant 
of  one  another's  claims,  will  rank  in  order  of  date. 
But  if  the  land-owner  should  deposit  his  title-deeds 
with  a  bank,  to  secure  a  loan,  and  the  bank  should 
fooUshly  allow  him  to  take  them  away,  on  pretext  of 
showing  them  to  an  intending  purchaser,  and  the  land- 
owner should  deposit  them  with  a  second  bank,  to 
secure  a  fresh  loan,  then  the  second  bank,  if  it  has  no 
knowledge  of  the  first  bank's  loan,  will  take  precedence 
over  it,  by  reason  of  the  negligence  of  the  first  bank 
in  parting  with  the  title-deeds. 

Thus,  to  sum  up,  the  student  who  learns,  in  the 
course  of  his  study  or  practice,  of  the  existence  of 
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an  '  equitable  '  right  or  claim,  or  an  '  equitable  ' 
liability,  must  remember  (1)  that  such  right,  claim,  or 
liability  can  only  be  enforced  by  equitable  remedies  ; 
(2)  that  its  enforcement  is  in  the  discretion  of  the 
Court ;  and  (3)  that  it  will  never  be  enforced  on 
behaK  of  a  person  whose  conscience  is  not  clear,  and 
never  against  a  person  whose  conscience,  according 
to  the  high  standards  of  equity,  is  clear.  But  he  must 
remember,  of  course,  that  an  Act  of  Parliament  may, 
and  not  infrequently  does,  convert  what  were  formerly 
equitable  into  legal  rights,  and  that  then  they  can  be 
enforced  as  legal  rights.  For  example,  many  of  the 
rights  of  mortgagors,  which  were  formerly  only  equit- 
able, have  been  converted  by  the  Conveyancing  Act 
of  1881  and  its  amendments  into  legal  rights,  enforce- 
able as  such. 

In  conclusion,  we  may  point  out  that,  despite  the 
difference  of  its  history  and  principles,  and  the  former 
differences  of  its  tribunals  and  procedure  from  those 
of  the  Common  Law,  Equity  strikingly  resembles  that 
older  body  of  law  in  the  sources  from  which  our  know- 
ledge of  it  is  derived,  and  in  the  methods  of  studying 
and  applying  those  sources.  Like  the  Common  Law, 
it  is  case  law.  The  Equity  Reports,  which,  though 
they  do  not  go  so  far  back  as  the  Common  Law  Reports, 
stretch  in  unbroken  series  from  the  middle  of  the 
sixteenth  century  to  the  passing  of  the  Judicature 
Acts,  must  be  studied  in  the  same  way  as  the  Common 
Law  Reports,  to  discover,  not  the  litera  legis,  but  the 
ratio  decidendi.  And,  though  there  is  a  tradition 
that,  in  the  Common  Law  Reports,  the  older  the 
case,  the  more  valuable,  while,  in  the  Equity  Reports, 
a  converse  rule  obtains,  it  is  very  doubtful  whether 
that  tradition  can  be  safely  reUed  upon.  As  to  the 
materials  out  of  which  the  Chancellors  developed  their 
system,  there  has  been  much  speculation,  but  little 
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satisfactory  conclusion.  Perhaps  they  borrowed  a  few 
principles  from  Roman  Law,  as  for  example,  the  great 
equitable  doctrine  of  Marshalling,  of  which  we  shall 
have  to  speak  when  we  deal  with  administration  of 
the  estates  of  deceased  persons.  Possibly,  in  doing 
away  with  purely  formal  distinctions,  such  as  that 
between  '  specialty  '  and  '  simple  contract  '  debts, 
and  applying  the  maxim  :  '  equality  is  equity,'  or 
in  refusing  to  enforce  penalties,  they  acted  upon  some 
remembered  injunctions  of  the  Canon  Law.  The 
writer's  own  view,  for  what  it  is  worth,  is,  that,  in 
supplementing  and  modifying  the  Common  Law,  the 
Chancellors  sought  inspiration  from  precisely  the  same 
fountain  as  that  which  had  inspired  the  framers  of 
the  Common  Law,  viz.  the  rules  and  customs  which 
the  better  minds  in  the  community  had  gradually 
worked  out  for  themselves  as  best  conducing  to  the 
satisfactory  conduct  of  affairs,  long  before  they  were 
enforced  by  the  Courts.  If  that  view  be  correct, 
Common  Law  and  Equity  are  separated  by  time 
rather  than  by  inherent  difference  of  nature.  The 
former  reflects  the  morahty  of  the  thirteenth  and  two 
following  centuries  ;  the  latter  that  of  the  seventeenth 
and  eighteenth.  Both  are  being  slowly  but  con- 
stantly added  to  by  the  development  of  fresh  morahty 
with  regard  to  the  subjects  with  which  they  respec- 
tively deal.  A  philosopher  would  probably  regard 
them  as  different  stages  of  the  same  growth,  viz.  that 
part  of  national  morality  which  has  been  taken  up 
and  enforced  by  the  courts  of  the  State.  Doubtless, 
inveterate  tradition,  wide- spread  use  of  language, 
and  practical  considerations  forbid  any  attempt  by  a 
lawyer  to  treat  Equity  as  part  of  the  Common  Law. 
But  both  are  peculiarly,  intensely  English  ;  and  they 
combine  to  form  that  great  body  of  national  law  which, 
despite  all  unkind  things  said  about  it,  is  an  essential 
and  ineradicable  feature  of  English  national  life. 
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NOTE  ON  AUTHORITIES. 

[A  most  valuable  book  Jar  the  student  on  the  subject  of  the  origin 
and  early  history  of  Equity,  is  Maitland,  "  Equity  and  tlie  Forms 
of  Action.'''' 

Those  interested  in  ptirsuing  further  researches  may  profitably  refer 
to  the  various  volumes  in  the  Selden  Society  Series  rvhich  deal  with 
aspects  of  the  subject.] 
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SECTION  V. 
THE  ARRANGEMENT  OF  THIS  WORK. 


For  the  basis  of  an  arrangement  of  a  comprehensive 
work  upon  the  Laws  of  England,  we  must  look,  as 
has  been  said,  not  to  the  sources  whence  those  laws 
are  derived,  for  these  sources  have  now,  as  we  have 
seen,  become  intermingled  in  one  common  stream,  but 
to  the  subjects  with  which  they  deal.  For  reasons 
which  have  already  appeared,  it  is  necessary  for  the 
student  to  know  something  of  the  various  sources  of  our 
laws ;  but  it  is  not  advisable,  in  an  elementary  work  on 
the  Laws  of  England,  as  a  whole,  to  study  separately 
the  laws  derived  from  those  respective  sources. 

The  distinguished  writer  on  whose  work  these 
Commentaries  were  originally  based,  adopted  an 
apparently  attractive,  but  really  unpractical  basis 
of  arrangement.  He  attempted  to  divide  his  work 
upon  the  distinction  between  Rights  and  Wrongs, 
whereas  these  two  fundamental  conceptions  of  juris- 
prudence are  closely  connected,  and  can  only  be  dealt 
with  separately  by  an  artificial  method,  which  involves 
endless  repetition.  A  legal  right  is  the  power  con- 
ferred by  law  to  appeal  to  the  State  to  support  the 
person  in  whom  it  is  vested  in  doing  some  act,  or  in 
preventing  other  persons  doing  some  act,  or  in  com- 
pelling other  persons  to  do  or  abstain  from  doing  some 
act.  A  legal  wrong  is  some  act  or  omission  which 
obstructs  that  power,  or,  in  the  case  of  wrongs  against 
the  State  itself,  violates  some  duty  imposed  by  the 
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State.  Thus,  in  effect,  a  legal  right  and  a  legal  wrong 
are,  in  many  cases,  only  different  aspects  of  the  same 
thing  ;  and  to  make  them  the  basis  of  an  arrange- 
ment of  dift'erent  parts  of  the  same  treatise,  is,  if  not 
logically  absurd,  at  least  practically  inconvenient. 

An  equally  damaging  criticism  must  be  directed 
against  Blackstone's  sub-division  of  his  two  main 
divisions.  He  sub-divides  the  Law  of  Rights  into 
(i)  Rights  of  Persons,  and  (ii)  Rights  of  Things.  For 
this  sub-division,  Blackstone  had  the  excuse  that  he 
was  following  the  arrangement  of  the  Roman  classical 
jurists,  at  any  rate  in  form  ;  though  it  is  very  doubtful 
whether  Gains'  famous  division  of  the  law  into  jus 
quod  ad  personas  pertinet,  and,  jus  quod  ad  res  per- 
tinet,  had  the  meaning  which  Blackstone  ascribed  to 
it.  In  any  case,  it  is  manifest,  that  '  things  '  cannot 
have  rights  in  the  sense  that  '  persons  '  have  them, 
and  that  to  use  the  word  'of  as  though  it  indicated 
the  same  sense  in  the  phrases  '  Rights  of  Persons  ' 
and  '  Rights  of  Things,'  reveals  confusion  of  thought. 
In  his  sub-division  of  the  Law  of  Wrongs,  into  Private 
and  Public  Wrongs,  Blackstone  was  less  inaccurate  ; 
for  there  is,  as  we  shall  see,  a  practical,  if  not  a  logical 
distinction  between  the  two  classes  of  wrongs,  which 
it  is  proposed  to  retain  in  this  work.  But,  by  this  time, 
the  mischief  had  been  done  ;  and  only  Blackstone's 
sound  common  sense,  and  great  practical  knowledge 
of  the  law,  redeemed  his  work  from  the  mistakes  of 
its  ground  plan.  Let  us  see  whether  we  cannot  de- 
vise some  more  convenient  arrangement,  which  shall 
preserve  the  virtues  of  Blackstone's  treatment,  while 
discarding  its  faults. 

We  have  defined  law,  as  understood  and  practised 
by  lawyers,  as  the  rules  of  conduct  enforced  by  the 
State  in  its  law  courts.  Hence  it  would  appear 
natural  to  begin  a  treatise  upon  law  with  some  account 
of  the  State  itself,  and  a  treatise  upon  the  Laws  of 
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England  with  an  account  of  the  Enghsh  State.  In 
this  part  of  the  work,  we  are  met  by  the  initial  diffi- 
culty, that  England  is  only  one  of  the  many  States  of 
the  British  Empire,  with  which  it  is  closely  connected 
through  the  supreme  headship  of  the  Crown.  Histori- 
cally speaking,  England  is  the  nucleus  around  which 
the  British  Empire  has  grown  up  ;  and  the  King  of 
England  has,  by  almost  imperceptible  degrees,  become 
the  Head  of  the  British  Empire.  Nevertheless,  the 
Laws  of  England  are,  and  always  have  been,  distinct 
from  those  of  the  rest  of  the  British  Empire,  though 
they  have,  in  many  ways,  profoundly  influenced  those 
other  laws.  Accordingly,  in  our  account  of  the  State 
now  known  as  the  British  Empire,  we  shall  touch  but 
very  briefly  on  such  parts  of  its  organization  (central 
and  local)  as  relate  to  the  members  or  States  of  the 
Empire  outside  England,  and  confine  ourselves  mainly 
to  such  parts  as  are  concerned  with  enacting,  execut- 
ing, and  applying  the  Laws  of  England,  in  the  strict 
sense. 

It  might,  perhaps,  be  objected,  that  this  subject, 
or  Constitutional  Law,  as  it  is  usually  called,  is  no 
part  of  law  in  the  sense  in  which  we  have  defined  it, 
as  a  rule  of  civil  conduct  enforced  by  the  State  in  its 
law  courts.  That  is,  no  doubt,  true  of  certain  States, 
now,  happily,  become  very  rare,  in  which  the  acts 
of  the  Government  are  not  controlled  by  law,  but  are 
dependent  entirely  on  the  will  of  the  ruler  or  ruling 
classes.  Traces  of  such  a  condition  of  things  actually 
survive  in  the  Laws  of  England,  in  the  important  part 
played  by  the  Royal  Prerogative,  the  nature  and 
extent  of  which  will  be  explained  in  that  part  of  the 
work  to  which  we  are  now  alluding.  But  it  is  one 
of  the  most  striking  features  of  the  Government  of 
England,  that  not  only  has  the  greater  part  of  it  been 
removed  from  the  sphere  of  the  Royal  Prerogative, 
and  placed  under  strict  law,  but  that  even  the  exercise 
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of  the  Royal  Prerogative  itself  is  closely  hedged  about 
by  a  network  of  custom,  or  convention,  which,  if  it  is 
not,  strictly,  law,  yet  is  so  like  law,  that  it  would  be 
pedantic  as  well  as  practically  inconvenient  to  omit 
it  from  treatment.  For,  as  Professor  Dicey  explains, 
in  his  admirable  book  entitled  Introduction  to  the  Study 
of  the  Law  of  the  Co7istitution,  though  a  breach  of 
such  custom  or  convention  cannot  be  directly  punished 
in  the  law  courts,  yet  it  would,  almost  inevitably, 
lead  on  to  acts  which  would  be  positive  breaches  of 
the  law,  and,  therefore,  punishable  in  the  courts. 
Thus,  for  example,  if  a  Ministry  should  refuse  to  resign 
on  being  defeated  in  the  House  of  Commons  on  a 
substantial  proposal,  the  House  would,  inevitably, 
refuse  to  vote  the  most  essential  Government  measures, 
e.g.  for  grant  of  annual  taxes.  If  the  Ministry  still 
continued  obstinate,  it  would,  again  almost  inevitably, 
in  order  to  carry  on  at  all,  have  to  direct  its  subordinates 
to  collect  the  necessary  taxes  without  Parliamentary 
authority— which  would  be  a  clear  breach  of  the  law, 
and  would,  quite  certainly,  lead  to  proceedings  in 
the  courts.  Thus  the  Rule  of  Law,  as  Professor 
Dicey  so  eloquently  shows,  really  extends  to  these 
customs  or  conventions. 

But  the  Rule  of  Law  does  more  than  govern  the 
organizations  and  functions  of  the  State  ;  it  governs 
also  the  relations  of  the  State  with  its  subjects  or 
members.  Hence  it  will  be  necessary,  in  that  part  of 
the  work,  to  explain  who  are  the  subjects  of  the  Crown, 
what  are  their  duties  towards  the  Crown,  and  how 
relations  between  the  Crown  and  its  officials,  as  repre- 
senting the  State,  and  the  subjects  of  the  State,  are 
carried  on.  For  these  duties  and  relations  are  also 
governed  by  law,  which,  to  some  slight  extent,  applies 
also  to  aliens,  i.e.  persons  not  subjects  of  the  Crown, 
who  may  happen  to  be  resident  in  England,  or  to  be 
brought  into  touch  with  the  State. 
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Finally,  it  will  be  found  convenient  to  deal  also  in 
Book  I  of  this  work,  with  a  number  of  miscellaneous 
subjects  which,  though  they  do  not,  strictly,  form 
part  of  the  organization  of  the  State,  or  concern  them- 
selves with  its  revenues  and  officials,  yet  clearly 
involve  a  definite  exercise  of  its  functions,  and  bring 
it  into  relation  with  its  subjects.  Such  are  the  Estab- 
lished Church,  which,  though  now  largely  endowed 
with  powers  of  self-government,  is  still  intimately 
associated  with  the  State  through  the  appointment 
of  its  higher  officers  by  the  Crown,  its  ancient  powers 
(not  yet  quite  exhausted)  of  calling  in  the  support  of 
the  State  to  enforce  the  decrees  of  its  Courts,  and  its 
new  and  intimate  association  with  Parliament  and 
the  Privy  Council  in  the  matter  of  Church  legislation. 
Such  also  are  corporations  and  other  associated  bodies 
more  or  less  recognized  by  law  ;  for,  to  a  greater  or 
less  extent,  the  control  and  assistance  of  the  State  are 
necessary  for  their  formation  and  administration. 
Such  too  are  such  matters  as  Public  Health,  State 
Education,  Public  Charities.  So  also,  though  at  first 
sight  it  may  seem  a  little  startling  to  say  so,  is  the 
Family,  regarded  as  an  institution  ;  for  the  formation 
and  responsibilities  towards  the  State  and  one  another 
of  the  members  of  the  family  are  largely  determined 
by  the  State  in  its  laws  of  marriage,  divorce,  and 
guardianship. 

For  all  these  various  subjects,  which  will  occupy 
Book  I  of  this  work,  it  is  difficult  to  find  a  comprehen- 
sive title.  But  the  editor  has  ventured  to  apply  to 
them  the  title  of  Public  Law,  which,  though  admittedly 
vague,  does  indicate,  with,  it  is  hoped,  sufficient 
clearness,  the  general  object  of  Book  I  of  this  work, 
which  is  to  describe  the  organization  of  the  State,  and 
its  direct  and  primary  functions.  But,  for  purposes 
of  convenience,  though,  it  must  be  admitted,  without 
strict  logical  justification,  it  is  proposed  to  postpone 

S.C. — VOL.  I.  G 


82  INTRODUCTION. 

the  description  and  working  of  one  extremely  important 
side  of  State  activity,  viz.  its  judicial  organization, 
to  those  later  portions  of  the  work  which  deal  with 
legal  procedure,  i.e.  the  actual  machinery  employed 
to  vindicate  legal  rights  and  punish  legal  offences. 

Another  very  important  part  of  the  Laws  of  England 
is  concerned  with  the  Law  of  Property.  The  origin 
of  property,  whether  in  land  or  movables,  is  a  deeply 
interesting,  though  somewhat  obscure  subject,  a 
discussion  of  which  does  not  properly  belong  to  a 
work  on  Law  ;  because,  in  every  system  of  law  of 
any  completeness,  the  existence  of  property  is  found 
to  be  recognized  as  an  accomplished  fact,  though  each 
system  of  law  has  its  own  rules  on  the  subject.  As 
the  word  itself  implies,  property  arises  from  the 
universal  desire  of  mankind  to  appropriate,  or  secure 
to  the  individual,  a  greater  or  smaller  part  of  the 
material  resources  of  the  universe  ;  and  though,  as 
we  shall  see  in  due  course,  advanced  systems  of  law 
like  the  English  sanction  the  extension  of  this  desire 
to  intangible  objects,  such  as  monopohes  and  other 
devices  invented  to  secure  the  appropriation  of  the 
products  of  the  mind,  this  is  a  comparatively  late  and 
special  developement.  The  main  rules  of  the  Law  of 
Property  in  all  systems  of  law  are  based  on  the  assump- 
tion, that  the  thing  appropriated  is  a  tangible,  material 
object. 

Quite  naturally,  it  is  impossible  to  apply  exactly 
the  same  rules  to  the  protection  or  recognition  of 
property  in  all  kinds  of  material  objects.  Obviously, 
for  example,  we  cannot  regulate  property  in  land  in 
exactly  the  same  way  as  that  in  which  we  regulate 
property  in,  say,  cattle  or  jewels.  Cattle  and  jewels 
can  be  destroyed  or  carried  away  ;  land  can  not. 
Consequently,  almost  every  system  of  law  recognizes 
substantial  differences  between  the  law  of  property 
in  land,   or  immovables,  and  property  in  movables, 
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or,  as  our  English  law  has  it,  '  chattels.'  It  is  true  that 
different  systems  of  law  draw  the  distinction  in  different 
ways  ;  and  English  law  has  a  curious  and  artificial 
distinction  between  Real  Property  and  Personal 
Property,  which  overlaps  and  complicates  the  essential 
distinction  between  Property  in  Land  and  Property 
in  Movables.  The  English  distinction,  which  is  due 
to  historical  causes,  is,  in  many  respects,  wholly 
indefensible,  and  adds  to  the  complexities  and  diffi- 
culties of  a  necessarily  difficult  subject.  More  than 
one  attempt  has  been  made  to  get  rid  of  it ;  and  it  is 
quite  possible  that  it  may  some  day  disappear.  Mean- 
while, it  has  to  be  understood  by  the  student  of  English 
law  ;  and  the  best  that  can  be  done  in  this  work  is, 
to  reduce  its  difficulties  to  the  lowest  point,  by  linking 
together  all  such  rules  of  property  law  as  naturally 
present  themselves  in  connection  to  the  student  and 
practitioner,  and  separating  only  those  which  are 
essentially  different  in  nature  and  practice.  Thus, 
in  Book  II,  which  will  deal  with  the  Law  of  Property, 
we  shall  deal  first  with  the  law  of  property  in  land, 
or  immovables,  then  with  the  law  of  chattels,  or  mov- 
ables, then  with  that  small  but  interesting  part  of  the 
law  which  deals  with  '  ideal  '  or  '  abstract  '  property, 
to  which  English  law  gives  the  curious  name  of 
'  choses  in  action,'  or  '  things  in  action,'  finally  with 
such  few  rules  as  are  common  to  all  subjects  of 
property. 

Book  III  of  this  work  will  deal  with  the  Law  of 
Obligations  and  Civil  Procedure.  This  arrangement, 
though  familiar  in  substance  to  lawyers,  and  practically 
convenient,  requires  a  word  or  two  of  explanation. 

The  one  feature  which  is  common  to  all  rights  of 
property  or  ownership  is,  that  they  are  available  and 
protected  against  all  and  sundry  persons.  In  the 
technical  language  of  jurists,  they  are  rights  in  rem. 
That  is  to  say,  broadly  speaking,   if  A  is  the  owner 
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of  a  horse,  any  one  who  interferes  with  his  ownership 
against  A's  wishes,  will  commit  a  legal  wrong,  for 
which  A  will  be  able  to  exact  redress.  It  will  be 
useless  for  the  offender  to  plead  that  he  did  not 
promise  not  to  steal  the  horse,  or  lame  it,  or  that 
he  did  not  know  that  the  horse  was  A's,  or  even  that 
he  could  not  help  doing,  or  did  not  intend  to  do, 
what  he  did,  or  that  he  thought  that  A  would  not 
object  to  his  doing  it.  According  to  the  nature  of 
his  act,  he  will  receive  an  appropriate  jjunishment,  or 
at  least,  be  compelled  to  make  good  to  A  any  loss 
caused  to  A  by  his  act. 

But  there  is  another  very  important  class  of  rights 
wliich  are  not  enforceable  in  rem,  but  only  against 
specific  persons,  or,  as  it  is  technically  put,  171  personam. 
If,  for  example,  a  sum  of  money  is  owing  to  A  on  a 
bill  of  exchange,  A  can  only  enforce  his  right  to  that 
sum  against  the  person  or  persons  whose  names  are 
on  that  bill.  He  cannot  go  out  into  the  street,  address 
the  first  man  whom  he  meets,  and  require  him  to  pay. 
The  man  would  laugh  in  his  face,  naturally.  Or,  if  a 
certain  firm  of  builders  has  agreed  to  build  him  a 
house,  and  fails  to  do  so,  he  cannot  require  any  other 
builders  to  take  over  the  job,  merely  because  he  is 
disappointed.  These  other  builders  would  naturally 
say:  "But  why  should  we  build  your  house?  We 
never  agreed  to  do  so.  We  do  not  question  your 
right  to  have  the  house  built,  but  not  by  us."  And 
they  would,  of  course,  be  perfectly  correct.  This 
large  and  important  class  of  rights  arises  out  of  the 
agreement  of  the  parties,  or,  to  be  more  exact,  out  of 
a  particular  kind  of  agreement  known  as  a  '  contract.' 
The  institution  of  contract  is  now  so  famihar,  not 
merely  to  lawyers  but  to  laymen,  that  the  student 
maj'^  be  surprised  to  learn,  that  the  great  department 
of  English  law  which  deals  with  it,  is  comparatively 
modern.     This  fact  is  well  illustrated  by  the  treatment 
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accorded  to  Contract  in  Blackstone's  famous  treatise, 
written,  as  has  been  said,  about  the  middle  of  the 
eighteenth  century.  Blackstone  treats  Contract,  in 
a  very  sUght  and  superficial  way,  merely  as  a  title 
to  personal  property,  or  movables  ;  and,  despite  the 
great  developement  of  the  Law  of  Contract  wliich  has 
taken  place  since  Blackstone's  day,  his  arrangement 
has,  in  form,  survived  in  all  the  previous  editions  of 
this  work.  But  the  student  who  takes  the  trouble  to 
trace  through  the  successive  editions  the  growth  and 
expansion  of  the  chapter  on  Title  by  Contract,  cannot 
fail  to  perceive  that  it  has  long  outgrown  its  infancy, 
and  that  Contract  is  now,  not  merely  an  incident  in 
the  Law  of  Personal  Property,  but  an  independent 
and  most  important  branch  of  Engh'sh  law,  covering 
a  large  number  of  legal  rules.  This  fact  is  interesting 
and  suggestive  ;  for  it  indicates  that  contracts,  or 
agreements  enforceable  by  law,  have  come  to  play 
a  much  larger  part  in  the  affairs  of  hfe  than  they  did 
in  Blackstone's  day.  In  all  probability,  when  people 
spoke  of  contracts  then,  they  thought  mainly  of  the 
contract  of  sale  of  goods,  which,  of  course,  does  gener- 
al]}' lead  to  the  transfer  of  personal  property,  whilst 
th'jy  looked  upon  such  relationships  as  master  and 
servant,  innkeeper  and  guest,  principal  and  agent, 
debtor  and  creditor,  consignor  of  goods  and  carrier, 
rather  as  fixed  relationships  governed  by  constant 
rules,  than  as  contractual  relationships  giving  rise  to 
rights  and  duties  which  depended  entirely  on  the 
agreement  of  the  parties. 

It  is  considered,  however,  that  the  time  has  now 
arrived  for  the  abandonment  of  this  older  arrange- 
ment, and  the  substitution  of  one  more  in  accordance 
with  facts  and  legal  practice.  For  every  lawyer  of 
experience  knows,  that,  at  the  present  day,  the  Law  of 
Contract  governs  a  whole  series  of  relationships  which 
were   undreamt  of   in  Blackstone's   time,  but  which 
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now  form  the  material  of,  perhaps,  the  larger  part  of 
the  average  lawyer's  business.  The  modern  lawyer 
can  no  longer  pretend  to  tell  off  on  his  fingers  the  only 
possible  kinds  of  contracts  which  the  law  will  enforce  ; 
though  he  is,  of  course,  familiar  with  certain  very 
important  classes  of  contract.  He  knows  that,  sub- 
ject to  certain  hmitations,  not  only  merchants  and 
traders,  but  any  persons  of  full  legal  capacity  may 
enter  into  binding  contracts  on  almost  any  conceiv- 
able subject,  from  houses  to  the  study  of  Greek,  from 
road-mending  to  operatic  performances,  and  that  all 
these,  if  properly  entered  into,  will  give  rise  to  legal 
rights,  the  breach  of  which  will,  or  at  least  may, 
result  in  legal  proceedings.  Consequently,  he  wishes 
to  know  exactly  in  what  a  contract  consists,  how  it 
is  made,  how  it  is  proved,  how  it  is  interpreted,  how 
it  must  be  fulfilled,  how  a  breach  of  it  can  be  punished. 
All  these  matters  will  be  dealt  with  in  tha,t  part  of 
Book  III  which  deals  with  the  Ijaw  of  Contract. 

But  there  is  another  great  class  of  rights  in  personam, 
which  do  not  arise  from  any  breach  of  agreement,  or 
at  least  not  directly,  but  from  antecedent  breaches  of 
rights  in  rem.  Though,  as  has  been  pointed  out  above, 
this  latter  class  of  rights  is  characterized  by  the  feature 
that  these  rights  are  enforceable  against  all  and  any 
persons  who  may  violate  them,  yet  it  is  but  rarely 
that  they  can  be  actively  enforced  until  they  have 
actually  been  violated.  For  example,  if  I  am  in 
possession  of  a  field,  I  have  a  right  to  exclude  from  it 
all  persons  other  than  those  actually  armed  with 
legal  authority  to  enter  it.  But  I  cannot  go  about 
bringing  actions  at  large,  so  to  speak,  against  any  person 
who  I  think  may  be  going  to  trespass  upon  the  field. 
At  the  most,  if  a  person  threatens,  with  show  of  reahty, 
to  do  so,  I  can  get  an  injunction,  on  what  is  known 
as  the  quia  timet  principle,  forbidding  him  to  do  so. 
But  the  Courts  are  very  chary  of  granting  such  injunc- 
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tions  ;    and,  as  a  general  rule,  I  must  wait  until  some 
one  has  actually  violated  my  right  by  trespassing  on 
my  field,   before  I  can  commence  legal  proceedings, 
and  then  I  can  only  proceed  against  the  actual  tres- 
passer.    In    other   words,    I    acquire   against   such   a 
trespasser  a  new  right  in  ^personam,  which  I  can  enforce 
against  him,  and  him  only.     Such  a  right  will,  for  m.ost 
legal  purposes,  differ  from  a  right  arising  out  of  con- 
tract mainly  in  that  it  is  what  is  called  a  '  remedial  ' 
right,  i.e.  that  it  does  not  exist  until  another  earlier 
right  has  been  violated,  and  that  it  is  conferred  by 
the  law  for  the  express  purpose  of  vindicating  that 
antecedent  right.     And  it  is  worthy  of  observation, 
more  as  a  characteristic   of   English  law  than  as  a 
necessity  of  things,  that,  whereas  a  right  arising  out 
of  contract  may  be,  and  frequently  is,  a  right  to  the 
performance  of  a  positive  act,   e.g.   the  payment  of 
money,  a  right  m  rem  is,  usually,  a  right  to  prohibit 
the  performance  of  an  act,  e.g.  trespass,  defamation, 
damage  to  property,  and  the  like.     Only  when  very 
special  circumstances  exist,  as  in  the  so-called  cases 
of  negligence,  is  a  person  legally  compellable  to  do  a 
positive    act    for    another's    benefit,    unless    he    has, 
expressly  or  by  imphcation,  promised  to  do  so.     In  a 
very  well-known  case   {Heaven   v.  Pender   (1883)    11 
Q.  B.  D.  509)  an  eminent  judge  laid  down  the  proposi- 
tion   that  :     "  whenever    one    person    is    by    circum- 
stances placed  in  such  a  position  with  regard  to 
another  that  every  one  of  ordinary  sense  who  did 
think  would  at  once  recognize  that  if  he  did  not 
use  ordinary  care  and  skiU  in  his  own  conduct  with 
regard  to  those  circumstances,  he  would  cause  danger 
of  injury  to  the  person  or  property  of  the  other, 
a  duty  arises  to  use  ordinary  care  and  skill  to  avoid 
such  danger."     But  this  proposition,  admirable  as 
it  is  from  the  standpoint  of  morals,  has  been  generally 
repudiated    as    a    rule    of    English    law  ;     and    this 
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repudiation  marks  clearly  the  border  line  between 
law  and  morality. 

Those  breaches  of  rights  in  rem  which  give  rise  to 
new  remedial  rights  in  personatn  are  technically  known 
to  English  lawyers  as  torts.  The  name  is  not  fehcitous  ; 
for  the  word  '  tort,'  which  is  taken  from  the  French 
language,  might  well  cover  all  wrongs.  And  so  we 
get  attempts  at  precision  which  take  the  form  of 
defining  such  offences  as  "  wrongs  independent  of," 
or,  "  not  arising  directly  out  of,  contract."  And 
then,  to  distinguish  them,  on  the  other  hand,  from 
that  large  class  of  wrongs  which  we  call  crimes  (which 
will  be  the  subject  of  separate  treatment)  we  further 
define  them  as  "  wrongs,  not  arising  directly  out  of 
"  contract,  which  give  rise  to  civil  actions  for  damages." 
For  an  action  for  damages  is  the  normal  and  universal 
remedy  for  a  tort ;  though  there  may  be  other  remedies 
as  well.  On  the  other  hand,  an  act  which  does  not 
give  rise  to  an  action  for  damages,  e.g.  a  breach  of 
duty  by  a  pubKc  authority  which  can  only  be  proceeded 
against  by  the  remedy  of  mandamus,  is  not,  technically, 
a  tort ;  neither  is  a  breach  of  trust,  which  is  a  violation 
only  of  an  equitable  right,  and,  therefore,  never  was 
a  tort,  which  is  a  purely  common  law  or  statutory 
offence. 

There  is  one  remarkable  fact  about  the  Law  of 
Torts,  to  which  the  student's  attention  should  be 
drawn,  by  way  of  contrast  to  the  Law  of  Contract, 
which  gives  rise  to  somewhat  similar  rights  and 
liabiUties.  Whereas  it  may  be  said,  broadly,  that 
any  agreement  for  a  lawful  object  between  persons 
of  legal  capacity,  made  with  due  regard  to  form,  or 
for  valuable  consideration,  is  a  contract  which  the  law 
will  recognize  and  enforce,  no  such  positive  definition 
of  a  tort  can  be  given.  As  we  have  seen,  a  tort  can 
only  be  defined  negatively,  as  a  civil  wrong  not  arising 
directly  out  of  contract,  or  by  the  purely  accidental 
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and  not  distinctive  assertion,  that  it  gives  rise  to  an 
action  for  damages.  All  that  can  be  said  is,  that 
certain  acts  or  omissions  are  treated  by  the  law  as 
actionable  torts,  wliilst  certain  other  acts  or  omissions 
are,  for  some  accidental  reason,  not  so  treated.  Why, 
for  example,  should  the  pubHcation  of  a  defamatory 
letter,  written,  perhaps,  in  haste  or  temper,  and 
really  doing  very  little  harm,  give  rise  to  an  action 
of  tort,  while  a  forgery  which  results  in  commercial 
ruin,  or  a  perjury  which  blasts  a  character  for  life, 
does  not  ?  Perhaps  the  best  answer  to  the  question 
is  :  that  the  Law  of  Torts  is,  at  the  present  day,  inuch 
in  the  stage  which  the  incipient  Law  of  Contract 
occupied  in  the  eighteenth  century,  and  that  it  awaits 
a  great  and  commanding  figure  like  Lord  Mansfield 
to  put  it  on  a  scientific  basis. 

One  other  point  in  connection  with  the  Law  of 
Torts  should  be  mentioned  ;  because  it  will  enable 
the  student  to  avoid  a  misunderstanding  of  the  im- 
portant distinction,  above  explained,  between  rights 
in  rem  and  rights  in  personam.  Most,  if  not  quite  all, 
torts  are,  as  has  been  said,  violations  of  rights  in 
rem,  though  those  violations  themselves  give  rise  to 
rights  in  'personam.  But  all  rights  in  rem  are  not 
rights  of  property,  as  ordinarily  understood.  It  would 
not  even  be  true  to  say,  that  the  most  important 
rights  in  rem  were  rights  of  property  ;  though  pro- 
prietary rights  are,  doubtless,  of  great  importance. 
For  example,  a  man  has  a  right  to  the  protection  of 
his  good  reputation  amongst  his  fellow  men  ;  and  this 
right  is  a  true  right  in  rem,  the  violation  of  which, 
e.g.  by  a  defamatory  statement,  is  a  tort,  giving  rise 
to  an  action  for  damages.  So  also,  a  man  has  a  right 
to  the  protection  of  his  body  from  illegal  assault  or 
false  imprisonment ;  and  this  is  a  true  right  in  rem, 
the  violation  of  which  amounts  to  a  well-known  tort, 
the  tort  of  Trespass  to  the  Person.     But  it  can  hardly 
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be  said  that  a  man's  rights  to  the  protection  of  his 
good  reputation  and  the  freedom  of  his  body  are 
rights  of  property  ;  though  the  resemblance  to  pro- 
prietary rights  is  not  remote,  as  is  shown  by  the 
language  of  some  writers  who  speak  of  a  man's 
"  property  in  his  good  name  "  or  "  property  in  his 
body."  Still,  it  is  wise  to  avoid  metaphors  of  that 
kind,  for  they  lead  to  confusion  of  thought,  and 
simply  to  describe  such  rights  as  rights  in  rem,  enforce- 
able against  all  and  sundry.  There  exists  also  a 
practice  of  describing  such  rights  as  '  absolute  rights  ' ; 
because  thej'^  are  conferred  by  law  on  each  individual 
in  the  community,  without  any  special  title  on  his 
part.  But  the  meaning  of  the  word  '  absolute,'  in  legal 
phraseology,  is  so  very  unsettled,  that  it  is  better  to 
avoid  the  use  of  it,  if  possible. 

For  these  various  classes  of  rights  in  personam, 
and  their  corresponding  duties,  it  is  convenient  to 
have  a  common  name  ;  and  the  name  which  it  is 
proposed  to  adopt  in  this  work  is  the  word  '  obhga- 
tions.'  The  chief  objection  to  it  is  that,  in  the  mind 
of  the  layman,  the  word  '  obHgations  '  connotes 
duties  rather  than  rights.  This  connotation  is  not 
impKed  in  the  word  itseK,  which  is,  obviously,  a 
metaphor  drawn  from  the  concrete  example  of  two 
or  more  persons  being  tied  or  bound  together  (obUgati). 
The  Roman  jurists,  in  fact,  defined  an  obligatio  as  a 
vinculum  juris,  or  legal  chain  by  which  two  or  more 
people  are  tied  together  ;  and  it  is  a  matter  of  common 
experience,  that,  if  a  chain  has  one  end,  it  generally 
has  two.  There  seems,  therefore,  no  reason  why  an 
obligation  should  not  equally  include  the  right  of  the 
obligee,  as  he  is  technically  called,  and  the  duty  or 
liability  of  the  obligor  ;  and,  in  fact,  in  older  English 
legal  language,  as  well  as  in  French  Law,  it  does  so 
include  them.  In  any  case,  the  Law  of  Obhgations 
may  well  be  understood  here  as  indicating  that  part 
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of  the  work  wliich  deals  with  rights  in  personam  and 
their  corresponding  duties. 

In  close  connection  with  the  Law  of  Obligations 
will  be  found  the  Law  of  Civil  Procedure.  For  that 
part  of  the  machinery  of  justice  which  is  so  named,  is 
exactly  that  part  by  which  obligations  are  enforced. 
The  essential  difference  which  distinguishes  civil  from 
criminal  procedure  in  England  is,  that  it  is  initiated 
and  carried  on  by,  and  at  the  expense  of,  the  party 
seeking  to  enforce  the  obligation,  who  can,  at  an}^ 
time  that  he  pleases,  abandon  the  proceedings,  and 
even,  subject  to  the  control  of  the  judge,  in  most 
cases  agree  with  his  adversary  to  admit  any  facts, 
exclude  any  arguments  or  issues,  and,  generally,  to 
treat  the  proceedings  as  being  carried  on  for  his  private 
benefit.  Naturally,  so  long  as  the  proceedings  are 
carried  on,  he  must  conform  to  the  rules  of  the  court 
in  which  they  are  being  conducted  ;  but,  in  most 
cases,  the  court,  in  acting  in  civil  proceedings,  occupies 
a  purely  detached  position,  in  which  its  sole  object 
is,  to  satisfy  the  parties  and  compose  or  end  their 
quarrel.  This  is  true,  not  only  where,  as  in  ordinary 
litigious  procedure,  there  is  a  real  question  of  fact 
or  law  in  dispute  between  the  parties,  but,  still  more, 
in  what  are  called  '  administrative  actions,'  such  as 
those  for  winding-uf)  the  affairs  of  deceased  persons, 
or  the  carrying  into  execution  of  trusts.  Here  there 
may  be  no  real  dispute  at  all  between  the  parties, 
who  may  resort  to  legal  proceedings  solely  for  the 
purpose  of  securing  the  advice  of  the  Court  on  difficult 
questions  of  law  or  discretion,  or  of  obtaining  its 
authority  to  do  acts  which  might,  if  done  without  it, 
involve  the  doers  in  responsibihty.  And  so,  in  adminis- 
trative actions,  though  the  Court  will,  of  course,  be 
alert  to  see  that  its  authority  is  not  being  used  to 
cover  fraud  or  oppression,  it  will,  as  a  rule,  if  satisfied 
that    all    interested   parties    are    properly    before    it, 
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proceed   in    accordance    with    the    agreement    of    the 
parties. 

The  great  exception  from  this  rule  is  the  case  of 
proceedings  in  the  Divorce  jurisdiction.  For  reasons 
which  will  appear  in  due  course,  and  which,  indeed,  are 
obvious  to  an}^  thinking  person,  the  court,  in  divorce 
cases,  cannot  occupy  a  detached  position.  It  is  bound 
to  see  that  the  proceedings  are  not,  by  collusion, 
made  a  means  of  violating  the  law.  As  is  well  known, 
the  right  of  the  State  to  dissolve  a  marriage  once 
legally  celebrated  was  for  many  centuries  vehemently 
denied  by  the  Church;  and  it  was  only  after  a  pro- 
longed and  bitter  struggle  that  the  right  was  secured 
in  the  year  1857,  when  the  new  Court  of  Divorce 
was  established  for  dealing  with  the  whole  of  matri- 
monial jurisdiction.  Moreover,  the  opponents  of  that 
measure  had  little  difficulty  in  securing  the  insertion, 
into  the  Matrimonial  Causes  Acts,  of  the  most  stringent 
provisions  against  attempts  to  make  the  new  Court 
a  means  of  obtaining  dissolution  of  marriages  on 
grounds  other  than  those  definitely  recognized  by 
law  as  sufficient.  Consequently,  the  plaintiff  in  a 
divorce  action  is  by  no  means,  in  the  Roman  phrase, 
dominus  litis,  or  in  control  of  the  proceedings,  and  has 
to  submit  the  genuineness  of  his  motives,  as  well  as 
the  policy  of  his  conduct,  to  the  searching  scrutiny 
of  the  Court.  It  might  even  be  possible  to  argue, 
that  divorce  proceedings  are  really  criminal,  rather 
than  civil ;  but  the  facts  that  the  initiation  of  them 
is  solely  in  the  discretion  of  the  parties,  that,  though 
they  cannot  be  compromised,  they  can  be  abandoned 
at  the  discretion  of  the  parties,  and  that,  in  form,  they 
resemble  civil  rather  than  criminal  proceedings,  seem 
to  justify  their  retention  under  the  former  head, 
though  the  obligations  which  they  enforce  arise  neither 
out  of  contract  (in  the  ordinary  sense)  nor  out  of 
tort. 
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Thus,  the  contents  of  Book  III  of  this  work  will 
comprise  the  Law  of  Obligations,  and  Civil  Procedure  ; 
but,  in  connection  with  the  latter  subject,  an  inter- 
esting and  important  chapter  will  be  added. 

For,  as  has  been  mentioned  at  an  earlier  stage  of 
this  Introduction,  long  before  the  State  appeared  on 
the  scene  to  enforce  the  rules  of  conduct  which  the 
community  had  worked  out  for  .itself,  those  rules  were 
enforced,  partially,  and  very  unsatisfactorily,  by  the 
efforts  of  the  injured  parties  themselves  and  their 
relatives  or  friends.  Thus,  the  blood  feud,  which 
survived  in  our  law  till  the  sixteenth  century  (nomi- 
nally till  the  nineteenth)  as  the  '  appeal  of  felony,'  or 
'  trial  by  battle,'  the  'distress,'  once  a  general  remedy 
to  compel  a  recalcitrant  opponent  to  appear  and 
clear  himself  before  a  tribunal,  now  surviving  only 
as  a  remedy  in  one  or  two  special  cases,  the  right 
to  use  defensive  force  to  repulse  a  threatened  trespass 
to  body,  lands,  or  goods,  the  right  to  enter  peaceably 
on  land,  or  to  seize  goods,  of  which  one  has  a  lawful 
claim  to  the  possession — all  these  are  forms  of  '  self- 
help,'  many  of  which,  to  a  degree  perhaps  hardly 
realized  by  the  average  layman,  or  even  the  average 
lawyer,  still  survive  for  the  enforcement  of  the  law. 
Naturally,  as  they  are,  both  historically  and  in  present 
practice,  alternatives  to  civil  proceedings,  they  will 
form  the  subject  of  a  preliminary  chapter  in  that 
part  of  Book  III  which  deals  with  Civil  Procedure. 

The  subject  of  the  last  of  the  four  Books  into  which 
this  work  is  subdivided  will  be.  The  Law  of  Crimes  and 
Criminal  Procedure.  The  nature  of  this  subject  has 
been  already  hinted  at.  Crimes  are  those  breaches  of 
the  law  which  the  State  undertakes  itself  to  punish, 
regardless  of  the  feelings  of  the  injured  parties.  The 
nature  of  the  motives  which  inspire  the  State  in 
selecting  certain  breaches  of  the  law  for  this  special 
kind  of  vindication,  has  been  the  subject   of  much 
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dispute  ;  and  it  is  not  proposed  to  discuss  it  at  this 
point.  It  is  sufficient  to  say  that,  for  centuries,  the 
State  has  made  such  a  choice,  on  various  grounds  ; 
and  the  results  are  to  be  found  in  that  branch  of 
EngHsh  Law  known  as  the  Law  of  Crimes.  The 
classification  of  crimes  into  treasons,  felonies,  and  mis- 
demeanors, the  conditions  or  elements  of  criminal 
liabihty,  and,  generally,  the  fundamental  principles 
of  the  criminal  law,  will  form  the  first  part  of  Book  IV, 
and  will  be  followed  by  a  brief  definition  and  descrip- 
tion of  the  principal  crimes,  with  their  appropriate 
punishments,  grouped  according  to  the  subject- 
matter  with  which  they  are  concerned. 

But  here  it  is  expedient  to  allude  to  a  difficulty 
which  the  student,  especially  if  he  is  of  a  thoughtful 
and  observant  disposition,  may  find  in  distinguishing 
between  crimes  and  torts.  He  will  observe,  naturally, 
that  in  many  instances,  the  same  act  which  amounts 
to  a  tort  amounts  also  to  a  crime— for  example,  that 
a  violent  assault  and  the  theft  of  a  watch  are  both 
crimes  and  torts.  And  he  will,  also  naturally,  want 
to  know  how  they  will  be  treated  ;  for  he  will  observe 
that,  if  a  man  is  put  in  prison  or  sent  to  penal  servi- 
tude, it  will  be  difficult  to  bring  a  civil  action  against 
him.  Before  the  year  1870,  if  the  act  in  question 
amounted  to  one  of  that  particular  class  of  crimes 
known  as  a  felony,  the  difficulty  was  still  greater  ; 
for,  in  that  case,  the  Crown  claimed  all  the  goods  of 
the  felon,  and  his  landlord  all  his  land,  on  his  con- 
viction, so  that  the  injured  party  had  small  chance 
of  recovering  his  damages.  This  difficulty  has,  in 
fact,  haunted  the  administration  of  English  law  for 
centuries,  and  has,  from  time  to  time,  been  dealt 
with  by  more  or  less  satisfactory  methods.  The  rule 
now  is  that,  if  civil  proceedings  are  commenced  to 
recover  damages  in  tort  for  an  act  which  is  also  a 
felony,  the  civil  court  itself,  on  the  facts  being  brought 
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to  its  notice,  will  stay  the  civil  proceedings,  until  the 
plaintiff  has  done  his  duty  as  a  citizen  by  bringing  or 
endeavouring  to  bring  the  defendant  to  justice.  To  a 
very  slight  extent,  a  similar  difficulty  may  arise  in 
actions  based  on  a  breach  of  contract  which  is  also  a 
crime,  e.g.  in  breaking  a  contract  of  service  in  such  a  way 
as  to  endanger  the  safety  of  the  public.  Presumably 
such  breaches,  if  they  amounted  to  felonies,  would  be 
dealt  with  in  a  similar  way.  But  such  cases  are  very 
rare.  As  a  rule,  a  breach  of  contract  is  not  a  crime, 
in  the  legal  sense. 

The  student  will,  of  course,  also  be  careful  to 
remember,  that,  as  mentioned  before,  there  are  many 
crimes  which  are  not  torts,  e.g.  forgery  and  perjury, 
and  many  torts  which  are  not  crimes,  e.g.  simple 
trespass  to  land  (which,  despite  numerous  and  men- 
dacious notice  boards,  cannot  be  made  the  subject 
of  '  prosecution  '),  slander,  unintentional  damage  to 
goods,  and  the  like.  Here  there  is  no  choice  between 
civil  and  criminal  remedies,  and,  consequently,  no 
possibility  of  rivalry  between  them. 

Finally,  Book  IV  will  occupy  itself  v/ith  the  im- 
portant subject  of  criminal  procedure,  i.e.  the 
machinery  for  preventing,  adjudicating  upon,  and 
punishing  crimes.  Here  again,  the  old  right  of  '  self- 
help  '  survives,  though  to  a  much  smaller  extent 
than  in  the  case  of  purely  civil  offences.  The  right 
of  arrest  by  a  private  person,  the  right  to  use  violence 
to  prevent  the  commission  of  a  felony,  not  merely 
against  one's-self  but  against  one's  neighbour,  is  a 
right  which  survives  from  a  date  prior  to  the  estabhsh- 
ment  of  the  State's  law  courts,  and,  though  regarded 
with  some  suspicion  by  those  courts  at  the  present 
day,  is  still,  undoubtedly,  legal. 

But,  perhaps,  on  the  whole,  the  most  striking  distinc- 
tion between  civil  and  criminal  proceedings  is,  that, 
unlike  the  former,  the  latter  are,  or  may  be,  initiated, 
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carried  on,  and  concluded  by,  and  at  the  expense  of, 
the  Crown,  in  whose  name  all  criminal  proceedings  are 
conducted,  and  without  whose  leave  no  criminal  pro- 
ceedings can  be  abandoned.  Indeed,  any  attempt  to 
"  stifle  a  prosecution  "  for,  or  "  compound,  a  felony,"  is 
itself  a  criminal  offence  of  a  serious  character  ;  and, 
while  peace  and  compromise  are  favourably  regarded, 
and,  indeed,  in  some  cases,  actively  furthered  by  the 
court,  in  civil  proceedings,  any  such  manifestations  in 
criminal  proceedings  are  apt  to  be  regarded  by  the 
court  with  suspicion  and  disapproval.  Indeed,  any 
private  prosecutor  who,  or  whose  advocate,  announced 
benevolently  to  the  court  that  he  proposed  to  abandon 
the  proceedings,  would  find  himself  regarded  by  the 
judge  or  magistrate  much  in  the  light  of  the  generous 
person  who  announces  his  intention  of  giving  away 
what  does  not  belong  to  him.  Only  the  Crown  can 
enter  what  is  called  a  7iolle  'prosequi,  or  refusal  to 
continue  criminal  proceedings. 

This  statement  may  appear  a  little  puzzhng  to 
readers  of  press  reports  of  proceedings  in  the  criminal 
courts  ;  and,  indeed,  it  is  one  of  the  national  pecu- 
liarities of  English  criminal  law,  that,  in  substance, 
if  not  in  form,  a  criminal  prosecution,  in  many  cases, 
strongly  resembles  a  private  lawsuit,  in  which  the 
injured  party  is  plaintiff  and  the  offender  defendant. 
This  was  not  always  the  case.  Until  the  great  reforms 
in  criminal  procedure  initiated  at  the  beginning  of 
the  nineteenth  century,  and  honourably  associated 
with  the  name  of  Sir  Samuel  Romilly,  there  were  vast 
differences  between  a  criminal  prosecution  and  a 
private  or  civil  action,  which  no  observer  could  ignore. 
The  accused  could  not  usually  be  represented  by  coun- 
sel, he  could  not  give  evidence  on  his  own  behalf,  he 
could  not  appeal  against  a  judgment.  At  every  turn 
he  was  reminded  of  the  fact  that  he  was  marked 
down  for  destruction  by  an  overwhelming  force,  and 


SECT,    v.]         THE    ARRANGEMENT    OF    THIS    WORK.  97 

only  allowed,  as  a  favour,  the  barest  chance  of  excul- 
pating himself.  All  that  has  since  changed.  Though 
the  proceedings  in  criminal  cases  are  always  in  the 
name  of  the  Crown,  yet,  in  fact,  they  are  often  really 
initiated  and  carried  on  by,  and  at  the  expense  of, 
the  party  claiming  to  be  injured  ;  though,  of  course, 
in  many  other  cases,  especially  where  the  charge  is 
serious,  the  Public  Prosecutor,  or  the  police  authorities, 
as  representing  the  State,  initiate  and  carry  on  pro- 
ceedings at  the  pubUc  expense,  and  the  injured  party 
may  be  merely  an  unwilling  witness.  "  bound  over  to 
"prosecute,"  i.e.,  to  assist  the  Crown  officials  with 
his  evidence.  Moreover,  the  Crown  cannot  refuse  to 
allow  its  name  to  be  used,  if  the  party  alleged  to  be 
injured  insists  on  taking  proceedings  ;  though  it  may, 
under  the  Vexatious  Indictments  Acts,  take  certain 
securities  from  him  to  pay  the  costs  which  an  unsuc- 
cessful prosecution  may  inflict  on  an  innocent  accused 
person.  Still,  the  distinction  between  civil  and  crim- 
inal proceedings  remains  undeniable,  that  the  Crown 
alone  can  initiate  and  abandon  such  proceedings. 
And,  of  course,  there  are  many  other  less  fundamental 
differences  of  form  and  detail,  to  say  nothing  of  the 
fact  that  civil  and  criminal  proceedings  are  con- 
ducted, for  the  most  part,  before  wholly  different 
tribunals. 

Book  IV  of  this  work  Mali,  then,  rightly  contain, 
as  its  concluding  subject,  an  account  of  the  courts  of 
criminal  jurisdiction,  including  the  recently  established 
Court  of  Criminal  Appeal,  the  modes  of  proceeding  to 
prosecute  for  a  crime  (especially  the  important  difference 
between  summary  prosecution  and  prosecution  before  a 
petty  jury,  or  jury  of  trial,  on  an  indictment '  found '  by 
a  Grand  Jury),  the  various  steps  in  such  a  prosecu- 
tion, the  different  judgments  that  may  be  pronounced, 
and  the  different  sentences  awarded,  together  with 
an  account  of  some  powers  which  have  recently  been 
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conferred  by  the  legislature  with  the  object  of  re- 
forming criminals  instead  of  merely  punishing  them, 
finally,  with  the  steps  which  may  now  be  taken  to 
reverse  or  modify  a  judgment  in  a  criminal  case,  or 
to  modify  its  effects. 

Thus,  it  will  be  seen,  the  plan  or  arrangement  of 
the  work  falls  into  four  Books,  corresponding  with  the 
four  volumes  in  which  it  is  presented  to  the  public, 
of  which  the  scheme  is  as  follows — 

Book  I.  Public  Law. 

Book  II.  Law  of  Property. 

Book  III.  Law  of  ObHgations  and  Civil  Procedure. 

Book  IV.  Law  of  Crimes  and  Criminal  Procedure. 

By  this  plan,  it  is  hoped,  the  vast  body  of  rules 
known  as  the  Laws  of  England  will  be  adequately 
and  proportionately  treated. 


NEW  COMMENTARIES 

ON 

THE  LAWS  OF  ENGLAND. 
BOOK  I. 

PUBLIC  LAW. 

PART  L 
INTRODUCTORY. 


CHAPTER  I. 

THE    MEANING    AND    SCOPE    OF    PUBLIC    LAW. 

The  term  Public  Law,  as  has  been  explained  in  the 
Introduction,  has  been  selected  as  the  title  for  this 
part  of  these  Commentaries  on  the  ground  that  it  is 
the  most  convenient  and  least  inaccurate  name  to 
apply  to  the  whole  of  the  miscellaneous  group  of 
subjects  with  which  we  shall  here  be  concerned.  The 
sphere  of  Public  Law  may  be  said  to  be  the  legal  re- 
lations between  tJie  Individual  and  the  Government 
or,  as  it  is  said,  between  Man  and  the  State,  the  State 
including,  not  only  the  central  controlling  authority, 
but  also  all  bodies  and  persons  to  whom  that  authority 
has  delegated  legal  powers  and  a  definite  legal  status. 
Private  Law,  on  the  other  hand,  deals  with  the  legal 
relations  between  one  subject  and  another,  in  the 
private  rights  arising  out  of  the  ownership  of  property 
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and  out  of  the  legal  obligations  which  make  up  the 
law  of  Contract  and  Tort. 

Strictly  speaking,  Criminal  Law  is  a  branch  of 
Pubhc  Law,  and  it  was  so  treated  by  the  Roman 
jurists  and  is  so  treated  in  the  great  Continental 
systems  to-day,  for  in  Criminal  Law  the  State  appears 
as  prosecutor,  and  a  Crime  is  defined,  as  we  have  seen, 
as  a  breach  of  law  which  the  State  takes  upon  itself 
to  punish.  But  it  is  traditional  amongst  English 
writers,  although  they  accept  the  identification  of 
Crimes  with  Pubhc  Wrongs,  to  treat  the  English 
Criminal  Law  as  a  topic  separate  from  Constitutional 
Law  ;  and  this  plan  is  adopted  in  this  work.  The 
subject  of  Criminal  Law  will  therefore  l)e  dealt  with 
in  a  separate  volume. 

The  matters  with  which  this  Book  is  to  deal  have 
been  summarised  in  the  Introduction.  They  comprise 
the  branches  of  law  which  are  known  to  modern 
lawyers  as  Constitutional  Law  (Part  II  hereafter). 
Ecclesiastical  Law  (Part  III),  Corporation  Law  (Part 
IV),  Family  Law  (Part  V)  (for,  despite  the  tendency  of 
modern  law  to  treat  the  family  as  a  voluntary  associa- 
tion, the  State  still  regulates  the  conditions  of  the 
formation,  conduct  and  dissolution  of  marriage,  and 
the  responsibilities  of  Parent  and  Guardian),  and  Local 
Government  Law  (Part  VI).  In  Part  VII,  a  brief  account 
will  be  given  of  some  topics  of  administrative  law, 
selected  because  of  their  importance  to  the  practising 
lawyer. 

It  will  be  advisable,  before  making  a  start  upon  the 
descriptive  analysis  of  our  working  Constitution  at 
the  present  day  which  is  to  form  the  subject-matter 
of  Part  II  of  this  Book,  to  draw  attention  to  some  of  the 
important  general  doctrines  of  EngHsh  Constitutional 
Law  which  will  be  illustrated  in  the  following  pages. 

Constitutional  Law  has  been  defined  bj^  a  most 
distinguished   modern   investigator.    Professor   Dicey, 
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as  the  body  of  rules  which  directly  or  inchrectly  affect 
the  distribution  or  the  exercise  of  the  sovereign  power 
in  the  State.  The  word  '  sovereign  '  is  used  here, 
not  in  its  popular  sense  as  connected  with  the  reigning 
monarch,  but  in  its  legal  acceptation.  Legal  sove- 
reignty is  said  to  reside  in  that  person  or  those  persons 
in  whom  is  vested  the  supreme  power  of  making  and 
unmaking  laws.  The  legal  sovereign,  that  is  to  say, 
is  the  person  or  body  of  persons  whom  the  courts  of 
law  recognise  as  having  absolute  power  to  repeal  an 
existing  law  or  to  make  a  new  law.  Applying  this 
test,  we  may  at  once  say  that  in  our  Constitution 
there  is  no  difficulty  in  discovering  the  legal  sovereign. 
It  is  the  Crown  in  Parliament.  All  legislation  (which 
means  the  making  and  unmaking  of  laws)  must 
emanate  directly  or  indirectly  from  the  Crown  in 
Parliament  ;  otherwise  the  Courts  will  refuse  to  treat 
its  decisions  as  legally  binding  on  the  subject.  By 
direct  legislation  we  mean  an  Act  of  Parliament ;  by 
indirect  legislation  we  mean  legislation  by  some 
person  or  body  who  or  which  has  been  authorised  by 
an  Act  of  Parliament  to  legislate.  For  instance,  a 
county  council  can  pass  a  by-law  which  the  courts 
will  hold  to  be  legally  binding  ;  that  is  because  the 
Crown  in  Parliament  has  passed  an  Act  of  Parliament 
delegating  to  the  county  council  power  to  make  the 
by-law.  Without  that  authority,  the  by-law  would 
be  ultra  vires. 

The  Crown  in  Parliament  consists  of  the  King,  or 
reigning  monarch  at  the  time,  the  House  of  Lords,  and 
the  House  of  Commons  ;  but  in  certain  matters,  which 
we  shall  specify  presently,  the  King  and  the  House 
of  Commons  alone  constitute  the  legal  sovereign.  It 
should  be  noted  in  passing,  that  the  term  '  Parliament ' 
is  sometimes  applied  to  the  Crown  in  Parliament  (as 
in  the  phrase  '  Act  of  Parliament  ')  ;  sometimes  it  is 
used  to  indicate  the  two  Houses  as  distinct  from  the 
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King ;  sometimes,  again,  it  means  the  House  of 
Commons  alone.  But  it  will  usually  be  clear  from  the 
context,  in  this  work  and  elsewhere,  in  which  sense 
the  word  is  employed. 

Legislation,  however,  forms  only  one  portion  of  the 
functions  of  Government.  After  a  law  has  been  made, 
there  must  be  someone  to  administer  it — it  may  be 
by  enforcing  its  provisions  upon  those  who  disobey  it, 
it  may  be  by  setting  up  and  maintaining  some  State 
institution,  such  as  the  army,  the  elementary  schools, 
the  workhouses.  These  are  what  are  called  adminis- 
trative or  executive  functions.  In  our  Constitution, 
the  King,  or  the  Crown,  as  he  is  usually  called  in  this 
connection,  is  the  supreme  head  of  the  Executive  ;  but 
in  legal  theory  he  delegates  his  powers  to,  and  they 
are  in  fact  exercised  by,  the  great  Departments  of 
State,  such  as  the  Treasury,  the  War  Office,  and  the 
Ministry  of  Health,  each  of  which,  as  a  rule,  has  a 
Minister  at  its  head  and  employs  a  large  number  of 
subordinate  officials  known  as  the  Civil  Service.  These 
Departments  are  the  Executive  in  the  popular  meaning 
of  the  term  ;  and  their  functions  naturally  bring  them 
within  the  scope  of  our  definition  of  Pubhc  Law. 

Finally,  there  will  be  in  every  civihsed  state,  as  the 
third  task  of  the  Government,  judicial  functions  to  be 
performed,  comprising  the  interpretation  of  the  law, 
whether  it  is  law  laid  down  by  Parliament,  or  the 
Common  Law  of  the  realm,  and  the  infliction  of  appro- 
priate penalties  upon  those  who  are  guilty  of  breaches 
of  the  law.  In  the  English  Constitution,  the  King  is 
the  legal  head  of  the  Judiciary  ;  but  his  functions  are 
discharged  by  the  various  courts  of  law. 

In  this  Book  we  shaU  deal  only  with  the  legislative  and 
executive  functions  of  Government,  leaving  to  later 
parts  of  the  work  a  discussion  of  the  Judiciary.  But 
one  point  in  connection  with  the  Judiciary  should  be 
emphasised  here  as  a  notable  feature  in   the  Constitu- 
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tion,  and  one  of  the  bulwarks  of  our  civil  liberties, 
namely,  the  complete  distinction  which  is  drawn  in 
every  respect  between  the  Judiciary  and  the  Executive. 
The  judges  are  appointed  by  the  King,  and  are  dis- 
missible  only  by  him,  and  (in  substance)  only  upon  the 
presentation  of  an  Address  by  both  Houses  of  ParHa- 
ment  requesting  their  removal.  They  are  thus  entirely 
independent  of  Ministers  and  Departments.  They 
can  pronounce  to  be  illegal  any  acts  done  by  the 
Executive  otherwise  than  according  to  law ;  and 
every  Enghshman  can  bring  before  a  court  of  law  any 
grievance  wrongfully  inflicted  upon  him  by  a  Govern- 
ment Department,  with  the  certain  knowledge  that  his 
case  will  be  decided  by  judges  who  have  no  connection 
with  the  responsible  part  of  the  Executive.  This  is  one 
of  the  chief  aspects  of  the  Rule  of  Law,  or  supremacy  of 
the  law  of  the  realm  over  all  persons,  State  officials  and 
j)rivate  individuals  ahke,  which  we  mentioned  in  the 
Introduction  as  characteristic  of  the  Enghsh  Constitu- 
tion, and  which  is  a  sure  safeguard  against  the  exercise 
of  arbitrary  or  discretionary  powers  by  the  Executive. 

The  next  point  to  notice  in  Professor  Dicey's  defini- 
tion of  Constitutional  I^aw  is,  that  it  is  concerned 
with  rules  affecting  the  distribution  and  exercise  of 
the  sovereign  power.  The  word  '  rules  '  is  used,  not 
'  laws.'  Rules  include  rules  of  law  ;  and  there  arc 
many  laws,  enforceable  in  the  law  courts,  wliich 
form  part  of  the  Constitution.  Such  laws  are  derived 
from  the  two  sources  which  are  the  fountain-heads 
of  all  Enghsh  Law — statutes  and  the  Common  Law. 
Thus,  the  Act  of  Settlement  of  1700  provides  that  the 
succession  to  the  Crown  is  to  remain  in  the  House  of 
Hanover  :  this  is  a  statutory  law.  So,  by  the  Common 
Law,  "  the  King  can  do  no  wrong,"  and  if  an  action 
were  started  against  the  King  for  some  tort  committed 
by  him  or  his  servants,  the  courts  would  at  once  apply 
tliis  common  law  doctrine,  and  refuse  to  maintain  the 
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action.  But  there  are  rules  to  which  the  constitutional 
lawyer  must  pay  attention  which  are  not  rules  of  law, 
i.e.,  they  are  not  rules  which  a  court  of  law  will 
recognise.  These  rules  or  usages  are  known  as  '  con- 
ventions of  the  Constitution.'  They  owe  their  force, 
not  to  any  legal  authority  which  they  possess,  nor 
directly  to  the  fact  that  the  breach  of  them  will  in 
most  cases,  as  we  pointed  out  in  the  Introduction,  lead 
to  illegahties  M^hich  will  be  visited  by  the  courts  with 
their  due  penalties  ;  but  to  their  traditional  accept- 
ance as  part  of  the  Constitution.  Blackstone,  writing 
in  the  eighteenth  century,  hardly  saw  the  importance 
which  these  conventional  rules  had  attained,  even  in  his 
day  ;  and,  in  reading  his  original  work,  one  is  struck 
constantly  by  some  statement  of  the  law  which  is 
universally  known  to  be  inconsistent  with  the  facts  of 
the  working  Constitution.  There  is  a  good  deal  to  be 
said  for  his  point  of  view  ;  for  it  might  be  contended 
that  the  concern  of  the  lawyer  is  with  laws  which  are 
regarded  by  the  courts  as  laws,  even  though  they  may 
never  be  applied  in  actual  practice.  But  a  description 
of  the  Constitution  which  omitted  any  consideration  of 
the  conventions  which  have  grown  around,  and  indeed 
have  often  overgrown,  these  strict  legal  conceptions, 
would  be  misleading  to  any  person  who  was  not  fore- 
warned of  the  enormous  part  which  conventional  usage 
plays  in  the  ordinary  course  of  the  government  of  the 
country. 

We  shall  have  abundant  opportunity  presently  of 
illustrating  the  distinction  between  law  and  conven- 
tion. Here  we  may  content  ourselves  with  one  well- 
known  instance.  If  the  Government  are  defeated 
in  the  House  of  Commons  upon  an  issue  which  they 
have  recognised  as  vital  to  their  policy,  it  is  a  con- 
vention of  the  Constitution  that  they  should  resign. 
But  legally  they  need  not  do  so  ;  and  every  act  legally 
performed  by  them  after  the  defeat  would  be  treated 
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by  the  Courts  as  valid,  just  as  if  they  had  never  been 
defeated.  In  practice,  however,  so  strong  is  the 
traditional  force  of  this  convention  that  it  is  invariably 
adopted,  and  it  only  falls  short  of  being  a  law  because 
it  would  not  be  recognised  as  such  by  the  Courts. 

The  English  Constitution,  then,  is  based  partly  on 
laws,  derived  from  statutes  or  from  the  common  law, 
and  partly  on  conventions  which  owe  their  force  to 
custom  and  tradition.  This  brings  us  to  the  next 
question  which  puts  itself  to  the  student  of  the  Con- 
stitution :  Where  are  this  law  and  custom,  which 
make  up  the  Constitution,  to  be  discovered  ?  The 
answer  is,  of  course,  that  the  English  Constitution  is 
what  is  called  an  '  unwritten  '  constitution.  That  is 
to  say,  there  is  no  single  document  or  statute,  or  series 
of  documents  or  statutes,  laying  down  the  law  of  the 
Constitution.  In  most  modern  nations,  even  in  the 
United  States  of  America,  which  in  other  respects  is, 
in  legal  matters,  so  similar  to  England,  the  fundamental 
principles  of  the  Constitution  are  stated  in  some 
written  document,  called  ■'  The  Constitution,"  which  is 
looked  upon  as  so  pecuharly  sacro-sanct  that,  if  its 
terms  are  capable  of  amendment  at  all,  they  can  only 
be  amended  by  some  legislative  process  different 
from  the  ordinary  law-making  system  of  the  community 
in  question.  But  in  England  we  make  no  distinction 
between  fundamental  and  non-fundamental  laws. 
AU  our  laws  can  be  altered  by  the  sovereign  legislative 
body,  the  Crown  in  Parliament.  There  is  no  more 
formality  required  to  pass  a  law,  such  as  the  Parhament 
Act,  1911,  which  actually  curtailed  the  powers  of  the 
House  of  Lords,  one  of  the  constituent  parts  of  the 
sovereign  legislature,  than  to  pass  one  conferring  powers 
to  widen  a  single  London  street. 

Thus  there  is  no  written  document  containing  the 
Constitution.  If  we  want  to  know  what  it  is,  we  must 
look  at  the  same  sources  as  those  whence  the  Private 
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Law  of  England  is  derived — at  statutes  and  reported 
cases  and  textbooks  of  autliority^ — especially  at  these 
last,  becaiise  there  alone  wdU  be  found  any  account  of 
the  conventions  of  the  Constitution.  For  of  course  in 
speaking  of  the  Constitution  as  '  unwritten,'  one  does 
not  mean  that  it  is  in  the  air  :  it  is  to  be  found  in 
documents  such  as  those  which  we  have  mentioned, 
but  there  is  no  one  document  or  series  of  documents 
which  specifies  what  in  other  nations  are  held  to  be 
the  fundamental  laws. 

The  fact  that  all  our  laws,  whatever  their  subject- 
matter,  are  susceptible  of  alteration  by  one  and  the 
same  method,  namely,  by  the  passing  of  an  Act  of 
Parhament,  renders  the  Constitution,  as  all  unwritten 
constitutions  can  claim  to  be,  an  '  elastic  '  or  '  flexible  ' 
one,  as  it  is  called,  in  contrast  mth  '  rigid  '  constitu- 
tions, which  can  only  be  altered  by  means  of  some 
special  formahty.  In  the  United  States,  when  recently 
the  majority  of  the  legislature  wished  to  enact  a  law 
prohibiting  the  consumption  of  alcoholic  Uquors,  it 
was  found  that  such  a  law  would  be  at  variance  with 
the  written  Constitution.  This  meant,  that  the  law 
could  not  be  passed  by  the  ordinary  mode  of  legislation  : 
and  it  had  to  be  submitted  to  the  numerous  special 
bodies  which,  in  that  Constitution,  have  power  to  alter 
the  fundamental  laws  comprised  in  this  document. 
In  England,  such  a  law  could  be  made  by  Parhament, 
and  would  become  law  as  soon  as  it  had  passed  both 
Houses  and  received  the  royal  assent. 

Finally,  as  part  of  the  general  theory  of  constitu- 
tional law,  it  is  usual  to  treat  of  those  doctrines  which 
Blackstone  designated  as  the  '  absolute  rights  '  of 
persons.  These  rights,  he  tells  us,  are  summarised  in 
the  phrase  '  the  natural  liberty  of  mankind.'  It  is  the 
Common  Law  of  the  country  that  every  man  is  free, 
that  he  has  the  power  of  acting  as  he  thinks  fit  without 
any  restraint  or  control,  that,   "  however  abandoned 
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"  be  his  principles  or  vicious  his  practice,  provided  he 
"  keeps  his  wickedness  to  himself  and  does  not  offend 
"  against  the  rules  of  pubUc  decency,  he  is  out  of  the 
"reach  of  human  laws."  Every  interference  with  his 
freedom  of  action  is  an  invasion  of  this  natural  Uberty, 
and  unjustifiable  unless  it  is  in  those  points  wherein 
the  pubhc  good,  the  benefit  of  the  whole  community 
of  which  he  is  a  member,  requires  that  his  freedom  be 
subjected  to  some  measure  of  direction  or  restraint. 

This  great  principle  of  the  Common  Law  has  been 
vindicated  many  times  and  in  many  famous  cases  ; 
and  it  underhes  the  four  great  charters  of  English 
Uberty,  as  they  are  called,  the  four  statutes,  still 
in  force,  known  to  us  as  Magna  Carta  (1215),  the 
Petition  of  Right  (1627),  the  Bill  of  Rights  (1689), 
and  the  Act  of  Settlement  (1700).  These  statutes 
do  not  declare  in  express  terms  that  personal  freedom 
is  the  law  of  the  land  ;  but  they  do  declare  that  cer- 
tain acts  which  are  invasions  of  the  liberty  of  the 
subject  on  the  part  of  the  Crown  or  the  Executive 
are  illegal  and  against  the  law  of  the  land.  Speaking 
broadly,  it  is  not  the  object  of  these  statutes  to  alter 
the  laws,  but  to  declare  what  the  law  is.  The}^  are, 
therefore,  '  declaratory  '  statutes.  Thus  Magna  Carta, 
enacting  that  no  aids  or  scutage  shall  be  imposed 
nisi  per  commune  consilium  regni,  that  is,  in  modern 
phraseology,  without  the  consent  of  Parhament,  is 
only  laying  down  in  statutory  terms  a  corollary  of 
the  common  law  freedom  of  the  subject  from  arbitrary 
demands  by  the  King  or  his  subordinates.  It  is  not 
asserting  any  new  hberty,  it  is  not  even  putting  into 
general  terms  the  modern  rule  of  '  no  taxation  without 
representation  '  ;  it  is  merely  declaring  that  by  the 
Common  Law  these  two  particular  taxes  are  illegal, 
and  thereby  impliedly  recognising  the  absolute  right 
of  the  individual  to  freedom  from  unauthorised  inter- 
ference with  his  pocket. 
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Again,  the  famous  thirty-ninth  chapter — ^^  NuUus 
"  liber  homo  capiat ur  .  .  .  nee  super  eum  ibimus,  nee 
''super  eum  mittemus,  nisi  per  legale  judicium  parium 
"  suorum  vel  per  legem  terrae  "  (a) — although  it  was  not 
intended  to  do  more  than  restrain  the  King  from 
exercising  the  right  of  the  sword  against  a  recalcitrant 
subject,  and  can  hardly  bear  the  wide  meaning  put 
upon  it  by  the  early  commentators,  such  as  Coke  and 
Blackstone,  nevertheless  is  a  recognition  of  the  subject's 
common  law  right  of  freedom  from  molestation  by  the 
executive  powers  without  some  form  of  trial.  In  the 
Petition  of  Right,  of  1627,  we  get  the  doctrine  of  no 
taxation  without  Parliamentary  sanction  stated  in  its 
modern  form,  together  with  a  re-enactment  of  the 
prohibition  of  arbitrary  arrest  contained  in  Magna 
Carta,  and  a  declaration  that  it  is  illegal  for  the  Crown 
or  its  Ministers  to  set  up  courts  where  persons  may  be 
tried  according  to  the  law  martial.  The  Bill  of  Rights 
is  the  most  comprehensive  of  the  four  statutes  ;  and 
its  provisions  cannot  be  set  out  in  detail  here,  though 
we  shall  refer  to  them  in  different  connections  here- 
after. It,  again,  does  not  in  terms  lay  down  the 
common  law  rule  of  the  liberty  of  the  subject,  but 
it  does  condemn  as  illegal  many  of  the  consequences 
that  flow  from  an  infraction  of  this  principle.  The  Act 
of  Settlement  is  chiefly  noteworthy,  apart  from  its 
direct  effect  upon  the  succession  to  the  Crown,  for  the 
establishment  of  two  new  doctrines — the  first,  that  an 
alien  is  disqualified  from  enjoying  the  political  privileges 
of  a  British  subject  ;  the  second,  that  the  judges  are 
to  hold  their  positions  quamdiu  se  bene  gesserint — a  rule 
to  which  reference  has  already  been  made. 

Invasions   of   this   common   law   right   of   personal 

[a)  "  Iso  freeman  shall  be  arrested,  nor  will  we  set  forth  or 
"  send  agahist  him,  unless  by  the  lawful  judgment  of  his  peers  and 
"by  the  law  of  the  land."  See  McKechnie,  Magna  Carta,  for  a 
detailed  criticism  of  the  traditional  interpretation  of  these  words. 
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freedom  constitute  torts  or  crimes ;  and  the  law  rela- 
ting to  them  will  be  discussed  in  detail  in  its  proper 
place.  But  one  particular  remedy  is  of  such  import- 
ance in  the  C'onstitution  that  it  must  be  shortly  de- 
scribed here.  From  very  early  times  there  has  existed 
in  this  country  a  writ  of  habeas  coryiis.  In  its  modern 
form  this  is  a  command  issued  by  the  King  (being 
what  is  called  a  '  prerogative  writ  ')  by  leave  of  the 
King's  Bench  Division,  calling  upon  any  jjerson  who 
detains  in  custody  any  other  person  to  produce  the 
body  of  that  person  before  the  Court,  for  enquiry  to 
be  made  whether  the  detention  is  legal.  If  the  Court 
holds  that  the  arrest  or  confinement  is  illegal,  the  release 
of  the  person  imprisoned  is  at  once  ordered,  and  must 
be  carried  out  forthwith,  under  severe  penalties.  The 
writ — the  full  title  of  which  is  habeas  corpus  ad 
subjiciendum,  to  distinguish  it  from  other  common  law 
writs  of  habeas  corpus — is  a  writ  of  course,  that  is  to 
say,  it  may  be  claimed,  upon  cause  being  shown,  by 
any  subject  against  any  other  subject,  whether  he  be 
an  official  of  the  State,  such  as  the  Governor  of  a 
prison,  or  a  private  individual.  It  is  a  remedy  ap- 
pUcable  to  all  imprisonments  ordered,  without  due 
authority,  by  the  Crown  or  any  member  of  the  Execu- 
tive ;  and  this  is  v.-hat  renders  it  of  such  consummate 
constitutional  importance,  for  it  protects  the  weakest 
member  of  the  community  in  the  enjoyment  of  his 
personal  freedom  against  the  most  powerful. 

The  remedy  by  habeas  corpus  undoubtedly  existed 
at  Common  Law  ;  but  it  was  hedged  round  by  technical 
difficulties,  and  two  statutes  of  1640  and  1679  respec- 
tively, known  as  the  Habeas  Corpus  Acts,  were  passed 
to  remove  these.  The  practice  relating  to  the  issue  of 
the  writ  will  be  dealt  with  later  (Vol.  III.  pp.  665-668). 
Originally  the  writ  '  ran,'  as  it  is  said,  in  all  parts  of 
the  Empire  except  Scotland ;  but  the  Habeas  Corpus 
Act  of   1862  prohibits  the  English  court  from  issuing 
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the  writ  into  any  colony  where  there  exists  a  local 
court  having  authority  to  issue  the  writ. 

No  power,  save  the  sovereign  Parliament,  can 
deprive  the  subject  of  liis  right  to  a  writ  of  habeas 
corpus.  But  Parhament  can  suspend,  and  has  in 
various  crises  suspended,  the  Habeas  Corpus  Acts  ; 
and  the  practical  effect  of  such  suspension,  even  if  it 
is  not  extended  to  the  common  law  right  to  the  writ, 
has  been  to  authorise  the  Executive  to  detain  any 
person  in  custody  at  its  discretion.  The  Defence  of 
the  Realm  Regulations,  which  were  in  force  during  the 
war,  amounted  in  reality,  though  not  in  form  to  such 
a  suspension.  But  in  order  to  protect  the  servants 
of  the  Executive  from  subsequent  actions  for  assault 
and  false  imprisonment,  it  has  always  been  customary, 
after  the  passing  of  such  a  Suspension  Act,  to  follow 
it  with  an  Indemnity  Act,  reheving  persons  who  took 
part  in  arresting  suspected  characters  from  all  liability 
in  tort  for  their  actions.  The  Indemnity  Act,  1920,  is 
an  example  of  this  type  of  legislation  ;  and  its  existence 
is  the  best  proof  of  the  doctrine  which  it  is  the  main 
object  of  the  habeas  corpus  writ  to  protect. 

Finally,  it  may  be  remarked  that,  not  merely  the 
existence,  but  the  very  nature  of  the  prerogative  writs 
(which  include,  in  addition  to  the  habeas  corpus,  the 
certiorari,  the  prohibition,  and  the  mandamus)  is  a 
remarkable  tribute  to  the  hberty-loving  character  of 
the  Common  Law.  For  these  writs  were  all,  originally, 
as  their  name  impUes,  mvented  to  enforce  the  rights  of 
the  Crown,  not  of  the  subject.  And  the  fact  that,  for 
centuries  past,  they  have  been  habitually  employed  to 
j^rotect  the  rights  of  the  subject,  is  miconscious  but 
overwhelming  testimony  to  the  spirit  of  justice  which 
has  long  pervaded  English  institutions. 

NOTE  ON  AUTHORITIES. 
[Dicey,  The  Lair  of  (he  Constitvtion.l 
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CHAPTER  II. 

THE    BRITISH    EMPIRE. 


The  purpose  of  these  volumes  being  to  give  an 
account  of  the  Laws  of  England,  it  will  be  realised 
that  any  discussion  of  the  institutions  of  the  countries, 
other  than  England  and  Wales,  which  make  up  the 
British  Empire,  is  strictly  beyond  the  scope  of  our 
work.  But  some  knowledge  of  the  Empire  is  regarded 
as  an  essential  part  of  the  education  of  every  citizen, 
and  the  citizen  who  is  also  a  lawyer  should  surely 
enter  upon  his  profession  with  an  acquaintance, 
however  slight,  with  the  legal  aspects  of  the  great 
imperial  organisation  of  which  he  is  a  member.  We 
shall,  therefore,  in  this  chapter,  take  a  bird's-eye  view 
of  the  working  of  the  Imperial  Constitution. 

From  the  legal  point  of  view,  the  great  unifying 
factor  which  binds  the  Empire  together  is  the  rule  of 
the  King,  The  King  of  England  is  King-Emperor 
of  the  Empire.  England  itself  is,  in  fact,  if  not  in 
theory,  merely  one  of  the  constituent  parts  of  the 
federation  of  nations  which  acknowledge  the  rule  of 
the  King.  Historically,  these  other  nations  were 
acquired  by  England.  Some  were  '  settled,'  as  it  is 
said  :  that  is,  acquired  for  England  by  a  body  of 
persons  who  formed  a  settlement  in  an  unpopulated 
land.  Others  have  been  conquered.  Others  again 
have  been  ceded  by  some  foreign  State,  by  treaty 
following  upon  a  successful  war  or  made  in  time  of 
peace.     The  mode  of  origin  of  any  dependency  does 
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not,  however,  affect  its  legal  status  to  any  great 
extent,  and  to  differentiate  between  the  various  types 
of  community  which  compose  the  Empire  one  has  to 
consider  rather  the  size,  the  population,  and  the  de- 
velopment of  civilisation  in  each  particular  instance. 
All  are  under  the  King's  rule  ;  but  there  is  the  widest 
gulf  between  the  Constitution  of  the  highest  type, 
which  we  know  as  the  Self-governing  Dominion,  and 
which  is  in  truth  a  sister  rather  than  a  child  of  Great 
Britain,  and  that  of  a  recently  acquired  Protectorate. 

These  differences  will  be  explained  below  ;  but  it  is 
necessary  first  to  show  how  the  King's  position  as 
King-Emperor  reveals  itself  in  the  actual  government 
of  the  Empire.  In  the  first  place,  he  has  a  share 
through  his  representative,  the  Governor,  in  the 
passing  of  all  legislation  affecting  the  dependencies,  in 
the  manner  which  we  shall  presently  show. 

In  the  second  place,  he  is  the  head  of  the  Executive 
in  precisely  the  same  sense  as  he  is  head  of  the  Execu- 
tive of  our  own  domestic  government.  All  executive 
acts  are  done  throughout  the  Empire  in  virtue  of 
prerogative  powers  delegated  by  the  King  to  execu- 
tive officers  or  ministers. 

Thirdly,  he  is  head  of  the  Judiciary  ;  and  there  is  a 
final  appeal  to  him  from  the  highest  courts  of  law  in 
the  Empire,  taking  form  as  an  appeal,  not  to  the 
House  of  Lords,  which  is  concerned  only  with  English, 
Scottish,  and  Irish  cases,  but  to  a  committee — called 
the  Judicial  Committee — of  his  Privy  Council,  which 
advises  him  by  an  expression  of  its  advice  as  to 
treatment  of  the  appeal. 

That  is  the  legal  status  of  the  Crown  in  relation  to 
the  Empire.  ParUament,  meaning  thereby  the  House 
of  Lords  and  House  of  Commons,  sitting  at  West- 
minster, is  also  concerned  in  the  government  of  the 
Empire  ;  and  technically  it  is  still  the  legal  sovereign 
law-making  body  for  all  British  possessions,  and  for 


CHAP.  II. — THE  BRITISH  EMPIRE.  118 

this  reason  is  frequently  spoken  of  as  the  Imperial 
Parliament.  But  this  sovereignty,  while  it  holds 
good  for  a  large  part  of  the  Empire,  is  hmited  by  a 
constitutional  convention,  analogous  to  the  conven- 
tions which,  as  we  saw  in  the  last  chapter  and  shall 
illustrate  in  detail  further  on,  play  such  an  important 
part  in  the  English  Constitution.  It  is  a  conventional 
rule,  which  overrides  the  technical  and  legal  doctrine, 
because  it  is  universally  observed  by  Ministers,  by 
Parliament  itself,  by  all  concerned  in  the  task  of  gov- 
ernment, that,  in  a  particular  type  of  dependency, 
called  a  '  self-governing  Dominion,'  the  British  Parlia- 
ment must  not  interfere  with  the  internal  affairs  of  the 
Dominion.  A  dependency  to  which  this  doctrine 
applies  is  said  to  have  '  Dominion  status.'  The  term 
impUes  the  existence  of  a  legislature  which  is  repre- 
sentative of  the  inhabitants  of  the  dependency,  to  which 
its  Ministers  are  responsible,  and  which  controls, 
independently  of  the  Parliament  at  Westminster,  all 
the  internal  affairs  of  the  dependency.  As  regards 
foreign  pohcy  and  other  questions  of  imperial  interest, 
it  is  felt  by  many  that  the  time  is  now  ripe  for  the 
creation  of  a  real  '  Imperial '  Parhament  in  which  the 
self-governing  Dominions  and  Great  Britain  shall  be 
proportionately  represented.  The  lawyer  will  notice 
that  such  a  legislature  could  be  brought  into  existence 
by  means  of  a  statute  passed  by  the  British  Parlia- 
ment, in  virtue  of  its  technical  legal  supremacy  as  the 
law-maker  for  the  Empire.  But  its  day  is  not  yet. 
This  technical  sovereignty  of  the  Parliament  at  West- 
minster would,  naturally,  have  the  effect  that  every 
statute  passed  by  it,  and  not  expressly  limited  in  its 
operation  to  this  country,  would  be  in  force  throughout 
the  Empire.  This  difficulty  has  been  surmounted  by 
the  adoption  of  a  rule,  that  legislation  of  the  United 
Kingdom  does  not  extend  to  the  colonies,  unless  it  is 
so  extended  by  express  words  or  necessary  implication 

S.C. — VOL.  I.  I 
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in  the  legislation  itself.  Hence  an  Act  of  ParKament 
has  no  force  outside  the  United  Kingdom,  unless  it  is 
expressed  to  have  a  wider  ambit.  Conversely,  if  an 
Act  of  ParKament  does  apply  to  a  dependency,  the 
legislature  of  that  dependency  cannot  override  it. 

The  EngHsh  Common  Law  is  the  system  of  law 
that  obtains  throughout  the  Empire,  except  in  one 
or  two  places  where  there  was  already  a  recognised 
legal  system  in  force  before  they  were  colonised  by 
the  EngUsh — such  as  Quebec,  South  Africa,  India, 
Ceylon,  and — most  noteworthy  of  all — Scotland. 
But  the  Common  Law  has  not  the  binding  force  of  a 
statute  passed  by  the  Enghsh  Parhament ;  it  may  be 
freely  altered  by  any  Dominion,  or  indeed  colonial, 
legislature  (Colonial  Laws  Validity  Act,  1865,  s.  3). 

These  general  remarks  will  be  illustrated  in  the 
account  now  to  be  given  of  the  principal  parts  of  the 
Empire,  which  we  shall  separate  into  four  main  groups  : 

I.  The  British  Islands,  which  comprise  : 

[a)  England  (including  Berwick-upon-Tweed). 

(6)  Wales. 

(c)  Scotland. 

{d)  Ireland. 

(e)  The  Isle  of  Man. 

(/)  The  Channel  Islands. 
England,  Wales,  and  Scotland  compose  Great 
Britain  ;  England,  Wales,  Scotland,  and  Ireland  the 
United  Kingdom,  or  the  Kingdom  of  Great  Britain 
and  Ireland.  The  smaller  islands  around  the  coast, 
which  are  not  mentioned  in  this  list,  form  parts  of  the 
nearest  counties.  Thus  the  Scilly  Isles  are  a  rural 
district  within  the  county  of  Cornwall  ;  the  Isle  of 
Wight  belongs  geographically  to  Hants,  though  it  is 
an  independent  administrative  county  ;  and  Anglesey 
forms  a  separate  county  of  Wales. 

England,  with  a  population  in  1921  of  35,678,530. 
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is  divided  into  forty  geographical  counties,  several  of 
which  are  subdivided  into  separate  "  administrative 
counties,"  of  which  there  are  fifty,  including  the  county 
of  London,  which  is  made  up  of  portions  of  several 
geographical  counties.  The  county  of  Monmouthshire 
is  an  Enghsh  county.  The  organisation  of  England, 
both  central  and  local,  is  the  subject  of  a  part  of  this 
work,  and  need  not  be  further  discussed  here. 

Wales,  which  at  the  1921  census  had  a  population 
of  2,206.712,  contains  twelve  counties.  Since  the 
sixteenth  century,  it  has  been  identified  for  most 
legal  purposes  with  England.  It  has  the  same  legal 
system  ;  it  is  within  the  jurisdiction  of  the  High 
Court  in  London  ;  and  an  Act  of  Parliament,  which 
mentions  England  only,  is  deemed  to  apply  to  Wales. 
Thus  '  England  '  really  means  England  and  Wales  ; 
and  it  is  only  for  the  sake  of  brevity  that  the  full  title 
is  not  employed. 

Scotland,  with  a  population  of  4,882,288,  was  by 
the  Act  of  Union,  1706,  united  into  one  kingdom  with 
England  by  the  name  of  Great  Britain.  There  is  one 
Parliament  for  the  two  countries  ;  and  an  Act  of  Par- 
liament extends  to  Scotland,  unless  it  is  expressly 
excepted,  or  the  intention  of  the  legislature  to  except 
it  is  otherwise  sufficiently  indicated.  A  special 
Department  of  State,  under  a  Secretary  for  Scotland 
(who  is  not,  as  we  shall  see,  a  Secretary  of  State),  is 
established  in  London  to  conduct  Scottish  business. 
But  there  are  important  matters  in  which  Scotland, 
in  contradistinction  to  Wales,  retains  independent 
institutions.  Its  legal  system  is  not  that  of  England, 
being  in  part  based  directly  on  the  Roman  Law,  and 
it  is  only  where  the  Common  Law  of  the  two  countries 
happens  to  be  the  same,  or  in  the  interpretation  of  a 
statute  applying  to  both  parts  of  the  island,  that  the 
decisions  of  a  Scottish  Court  are  of  value  to  an  English 
lawyer.      Further,    Scotland    has    its    own    courts    of 
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justice  and  is  out  of  the  jurisdiction  of  the  English 
courts.  An  appeal  lies,  however,  from  the  Scottish 
coiu-ts  to  the  House  of  Lords.  Scottish  solicitors  are 
known  as  '  law  agents,'  and  are  divided  into  three 
classes  :  Writers  to  the  Signet,  Solicitors  of  the  Court 
of  Session,  and  Procurators  of  the  Sheriff-court. 
Scottish  local  government,  again,  though  it  has 
followed,  or  anticipated,  the  main  hnes  upon  which 
Enghsh  local  government  has  developed,  differs  in  so 
many  material  points  from  our  system,  that  it  would 
require  separate  treatment,  if  space  were  available  for 
the  purpose. 

Ireland,  the  population  of  which  in  1911  (no  census 
having  been  taken  in  1921)  was  4,390,219,  was  united 
into  one  kingdom  with  Great  Britain  by  the  Act  of 
Union,  1800,  the  Idngdom  so  formed  receiving  the 
statutory  designation  of  the  United  Kingdom.  At 
the  time  of  writing  these  words,  the  future  position 
of  the  country  in  the  British  Empire  is  still  under 
consideration  ;  and  we  must  leave  to  a  later  edition  of 
this  work  a  description  of  the  new  Constitution  of  the 
island,  and  of  its  relation  to  the  central  government  in 
London. 

The  Isle  of  Man  (population  in  1921,  60,238)  has  a 
ParUament  of  its  own,  called  the  Court  of  Tynwald, 
composed  of  two  Houses,  the  Legislative  Council  of 
eleven  members  under  the  Governor  (who  is  appointed 
by  the  Crown),  and  the  House  of  Keys,  an  elective 
assembly  of  twenty-four  members.  The  Acts  of  this 
Parhament  have  to  receive  the  approval  of  the  King  in 
Council  before  they  have  legal  effect.  The  island  is,  of 
course,  subject  to  the  sovereignty  of  the  British  Parha- 
ment, and  not  infrequently,  statutes  have  been  passed 
by  the  latter  body  affecting  the  domestic  concerns  of 
the  island.  It  also  has  a  legal  system  of  its  own  and 
its  own  High  Court  of  Justice,  from  which  an  appeal 
hes  to  the  Judicial  Committee  of  the  Privy  Council. 


OHAP.  II. — THE  BRITISH  EMPIRE.  117 

The  Channel  Islands  (population  in  1921,  89,614) 
are  comiDosed  of  a  group  of  islands,  of  wliich  Jersey 
and  Guernsey  are  the  largest,  most  of  the  smaller  ones 
being  treated  as  part  of  Guernsey.  Both  these  islands 
have  their  own  legislatures  ;  and,  in  Guernsey,  certain 
Acts  obtain  legal  effect  without  the  consent  of  the 
Crown,  provided  that  they  do  not  contravene  any 
law  made  by  a  higher  authority.  The  islands  are 
subject  to  the  imperial  legislature,  like  the  Isle  of 
Man  ;  but  the  Crown  can  also  legislate  for  them  by 
Order  in  Council,  this  fact  being  due  to  the  close 
comiection  that  has  existed  between  the  Crown  and 
the  islands  since  William  the  Conqueror  brought  them 
with  him  as  part — now  the  last  surviving  part — of 
his  dukedom  of  Normandy.  The  islands  have  their 
own  judicatures  ;  and  their  Common  Law  is  derived 
from  the  old  Norman  customs. 

The  above  comprise  the  British  Islands.  The 
remainder  of  the  Empire  is  known  as  the  British 
Dominions  beyond  the  Seas.  These  Dominions  con- 
sist of  (i)  the  Colonies  :  a  colony  being  defined  by  the 
Interpretation  Act,  1889,  as  "  any  part  of  His  Majesty's 
"  dominions  exclusive  of  the  British  Islands  and  of 
"  British  India  "  ;  (ii)  the  Empire  of  India,  which  is 
not  a  colony  and  requires  special  treatment. 

Our  second  group  will  therefore  be  : 

II.  The  Colonies. — The  features  common  to  all 
colonies  are,  first,  the  technical  sovereignty  of  the  Crown 
in  Parhament,  which  is  also  a  de  facto  sovereignty  in  all 
colonies  except  the  self-governing  Dominions ;  second, 
the  existence  of  a  Governor  or  Lieutenant-Governor  as 
the  representative  of  the  King ;  and,  thirdly,  the  general 
supervision  wliich  is  exercised  over  all  colonies  by  the 
Colonial  Office  under  the  Secretary  of  State  for  the 
Colonies,  who  is  a  Minister  of  the  Crown  responsible 
to    the    Parliament    of    the    United    Kingdom.     His 
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functions  as  regards  the  self-governing  Dominions  do 
not  amount  to  more  than  acting  as  a  channel  of  com- 
munication between  the  Dominions  and  the  Home 
Government  in  matters  of  imperial  interest,  in  which 
capacity  the  department  forms  the  secretariat  of  the 
Imperial  Conference.  The  executive  duties  of  the 
department  are  thus  confined  to  the  administration 
of  colonies  which  are  not  self-governing. 

Colonies,  then,  fall  into  two  great  groups— those 
which  are  self-governing,  in  the  sense  that  they  have 
a  representative  and  responsible  government,  similar 
to  that  of  England,  and  are  said  to  enjoy  '  Dominion 
status,'  and  those  which  are  not  self-governing,  to 
which  the  appellation  of  '  Crown  Colonies  '  is  given. 

A.  The  Self-governing  Dominions,  which  are  : 
(i)  The  Dominion  of  Canada, 
(ii)  The  Commonwealth  of  Austraha. 
(iii)  The  Dominion  of  New  Zealand, 
(iv)  The  Union  of  South  Africa, 
(v)  Ne\\'foiuidland. 

(i)  The  Dominion  of  Canada  owes  its  Constitution 
to  the  British  North  America  Act,  1867,  as  amended 
by  the  British  North  America  Acts,  1871,  1886,  and 
1915.  All  these  statutes  were  passed  by  the  Imperial 
Parliament,  a  fact  which  illustrates  the  technical 
sovereignty  of  that  body  as  the  legal  source  of  the 
Canadian  as  of  every  other  self-governing  Constitution. 
The  Dominion  is  composed  of  eleven  provinces  : 
Ontario,  Quebec,  Nova  Scotia,  New  Brunswick, 
Manitoba,  British  Columbia,  Prince  Edward  Island, 
Saskatchewan,  Alberta,  the  North-West  Territories, 
and  the  Yukon  Territory.  Except  for  the  two  last- 
named,  which  are  governed  by  Commissioners,  each 
province  has  a  Lieutenant-Governor,  appointed  by  the 
Governor-General  of  Canada,  and  a  legislative  assembly 
of  its  own,  Quebec  and  Nova  Scotia  having  in  addition 
an  upper  chamber,  corresponding  in  some  respects  to 
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the  English  House  of  Lords.  The  legislative  functions 
of  the  provincial  legislatures  are  Hmited  by  the  Act 
of  1867.  The  provinces  are  '  federated  '  into  the  Do- 
mmion,  the  ParHament  of  which  consists  of  the  King, 
represented  by  the  Governor-General,  the  Senate 
(nominated  by  the  Governor-General),  and  an  elective 
House  of  Commons.  A  Bill  that  has  passed  both 
Houses  must  receive  the  assent  of  the  Governor- 
General  before  it  becomes  law ;  and  even  then  it  may 
be  disallowed  by  the  King  within  two  years  after  the 
Governor-General  has  given  his  assent  to  it.  The 
executive  powers  of  the  Canadian  Government  are 
exercised  through  the  Governor-General  by  a  Prime 
Minister,  who  forms  a  Cabinet,  precisely  on  the  Enghsh 
model,  of  Ministers,  each  of  whom  is  in  charge  of  a 
department  of  government.  The  Dominion  Parha- 
ment  has  power  to  legislate  on  all  matters  not  speci- 
fically assigned  to  the  provincial  legislatures,  this  rule 
being  the  converse  of  that  which  obtains  in  most 
federal  legislatures,  where  the  matters  reserved  for  the 
central  Parhament  are  expressly  stated  in  its  Consti- 
tution, and  all  others  are  left  to  the  local  legislatures. 

The  whole  of  Canada  recognises  the  English  Common 
Law  as  the  basis  of  its  legal  system,  except  Quebec, 
which  retains  a  civil  code  of  its  own,  founded  upon 
French  Law.  The  judicature  is  both  provincial  and 
federal,  the  Supreme  Court  of  Canada  acting  in  most 
cases  as  a  Court  of  Appeal  from  the  provincial  Courts. 
From  a  decision  of  the  Supreme  Court  an  appeal  lies 
to  the  Judicial  Committee  of  the  Privy  Council. 

(ii)  The  Commonwealth  of  Australia,  which  is  regu- 
lated by  the  Commonwealth  Act,  1900,  is  a  federation 
of  the  states  of  New  South  Wales,  Victoria,  Queensland, 
South  Austraha,  Tasmania,  and  Western  AustraHa. 
Each  of  these  states  has  a  Governor  (appointed 
directly  by  the  Crown),  and  a  Parhament  of  two  Houses, 
and  is  competent  to  legislate  upon  all  matters  which 


120  BK.  I.  PUBLIC  LAW. — PT.  I.  INTRODUCTORY. 

are  not  specifically  allotted  to  the  Commonwealth 
Parliament,  thus  differing  from  the  provinces  of 
Canada  and  following  out  what  has  been  called  the 
'  true  federal  model.' 

The  Commonwealth  Government  consists  of  the 
Governor-General,  representing  the  King,  the  Senate, 
which  here  is  an  elective  body,  and  the  House  of 
Representatives.  As  in  Canada,  any  statute  passed 
by  the  Commonwealth  Parliament  may  be  disallowed 
by  the  King  within  two  years. 

The  EngUsh  Common  Law  is  adopted  as  a  basis 
throughout  Austraha,  and  is  administered  in  pro- 
vincial and  federal  courts,  the  latter  being  the  High 
Court  of  Austraha,  from  which  an  appeal  lies  to  the 
Judicial  Committee. 

A  further  important  difference  between  the  Con- 
stitutions of  Australia  and  Canada  is  that  the  federal 
ParUament  of  Australia  has  power  to  alter  the  Con- 
stitution, without  reference  to  the  Imperial  Parhament, 
if  the  enactment  is  confirmed  by  a  referendum,  that 
is  to  say,  if  it  is  expressly  put  to  the  vote  of  aU  pro- 
vincial and  federal  electors,  and  is  accepted  by  them 
by  a  clear  majority. 

(iii)  New  Zealand  has  been  a  self-governing 
Dominion  since  1862  ;  its  legislature  comprising  the 
Governor-General,  a  Legislative  Council,  and  a  House 
of  Representatives.  The  Common  Law  is  Enghsh  ; 
and  appeal  lies  to  the  Judicial  Committee. 

(iv)  The  Union  of  South  Africa  is  the  most  recent 
of  the  great  federations  which  are  numbered  amongst 
the  self-governing  Dominions.  By  the  South  Africa 
Act,  1909,  the  colonies  of  the  Cape  of  Good  Hope, 
Natal,  the  Transvaal,  and  the  Orange  Free  State 
became  provinces  of  this  Dominion ;  and  each  province 
is  administered  by  a  chief  executive  officer,  caUed 
the  Administrator  of  the  Province,  with  the  assist- 
ance  of  a  Provincial  Council.     The  central  Govern- 
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merit  follows  the  English  model,  and  is  composed, 
under  the  Governor-General,  of  a  Parhament  of  two 
Houses,  the  Senate  and  the  House  of  Assembly.  Its 
Bills  may  be  disallowed  within  one  year  by  the  King . 
The  Constitution  resembles  that  of  Canada  in  limiting 
the  subjects  of  provincial  legislation. 

The  judicature  is  organised  into  four  provincial 
divisions  and  a  supreme  federal  Court,  from  which 
appeal  lies,  with  special  leave,  to  the  Privy  Council. 
But  in  South  Africa  the  legal  system  is  that  known  as 
Roman-Dutch  Law,  being  the  ancient  law  used  by  the 
earlier  European  settlers  in  the  country. 

(v)  The  island  of  Newfoundland,  which  is  the  oldest 
British  colony,  is  constitutionally  distinct  from  Canada, 
and  has  an  independent  legislature  and  an  independent 
court  of  justice. 

B.  The  Crown  Colonies. — The  essential  distinction 
between  a  Crown  Colony  and  a  seK-governing  Dominion 
is,  that  the  Governor  of  the  latter  is  in  the  position 
of  a  constitutional  monarch,  who  is  bound  by  a  con- 
vention of  the  Constitution  to  act  upon  the  advice  of 
Ministers,  whereas  the  Governor  of  a  Crown  Colony 
exercises  a  more  or  less  autocratic  power,  subject  to 
the  control  of  the  Colonial  Office,  which  in  these 
colonies  exercises  genuine  administrative  functions. 

There  are  a  great  number  of  Crown  Colonies — far 
too  many  to  enumerate  here — and  the  variety  of  their 
Constitutions  is  very  wide.  They  are  usually  grouped 
into  three  main  classes  : 

(i)  Crown  Colonies  with  representative  assemblies, 
such  as  Jamaica,  Ceylon,  Bermuda,  Barbados.  The 
grant  of  a  representative  legislature  to  such  a  colony 
can  be  effected  by  Order  in  Council  without  the  inter- 
vention of  an  Act  of  Parhament ;  but,  once  such  a  grant 
has  been  made,  the  power  of  the  Crown  to  legislate  by 
Order  in  Council  is  abrogated,  and  all  statutes  must 
be  passed  either  by  the  local  legislature   (with   the 
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assent  of  the  Crown,  given  directly  or  indirectly), 
or  by  the  Imperial  Parhament.  But  the  executive 
government  of  the  country  remains  in  the  hands  of 
the  Crown  and  its  delegates  ;  and  there  is  no  ministerial 
responsibihty  to  an  elective  assembly,  which  is  the 
characteristic  of  a  self-governing  Dominion. 

There  is,  however,  one  important  check  on  the 
absolutism  of  the  executive  government.  The  judges 
in  these,  as  in  all  other  Crown  Colonies,  are  appointed, 
not  by  the  Governor,  but  by  the  Colonial  Office  ;  so 
that  they  are  independent  of  the  administration,  and 
can  restrain  it  Avithin  the  bounds  of  law,  without 
jeopardising  their  judicial  positions. 

(ii)  Crown  Colonies  with  non-representative  councils, 
into  which  class  there  fall  inter  alia  the 
colonies  of  Trinidad,  Sierra  Leone,  and  British  Hon- 
duras. The  legislative  powers  of  these  nominated 
councils  are  very  much  curtailed  ;  and  legislation  on 
most  topics  is  carried  out  by  Order  in  Council.  As  a 
rule,  such  colonies  have  Chief  Justices  of  their  own. 

(iii)  Crown  Colonies  governed  solely  by  the  Crown 
through  a  Governor,  acting  without  any  legislative 
or  advisory  council,  such  as  Gibraltar  and  Aden. 
All  legislation  for  such  colonies  is  carried  out  by  Order 
in  Council ;  but  there  are  local  judges  or  resident 
magistrates. 

In  all  the  Crown  Colonies,  as  in  the  self-governing 
Dominions,  the  rule  is,  that  the  English  Common  Law 
is  the  law  of  the  land,  unless  there  was  in  existence,  at 
the  time  when  the  area  was  first  acquired,  another 
legal  system.  Ceylon,  for  instance,  is  governed  by 
Roman-Dutch  Law  ;  and  in  Mauritius  and  the  Sey- 
chelles Islands,  the  law  is  that  of  the  French  Codes 
as  promulgated  in  1809. 

An  interesting  departure  of  recent  years  has  been 
the  introduction  of  the  practice  of  annexing  newly 
acquired  territories  to  the  self-governing  Dominions, 
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instead  of  retaining  their  administration  under  the 
Home  Government.  The  island  of  Samoa,  for  instance, 
has  been  placed  under  the  Minister  for  External 
Affairs  of  New  Zealand  ;  Papua  (the  south-east 
portion  of  New  Guinea)  is  '  mandated  '  to  Austraha — 
both  these  territories  having  been  taken  over  by  the 
League  of  Nations  from  Germany  ;  and  the  North- 
West  Territories  of  Canada  are  very  much  in  the 
position  of  Crown  Colonies  to  that  Dominion. 

III.  The  Empire  of  India. — This  great  province, 
with  a  population  of  over  319  millions,  is  historically 
and  constitutionally  distinct  from  all  other  British 
possessions.  Its  early  history  is  bound  up  with  the 
fortunes  of  the  old  East  India  Company,  which  until 
1784  was  the  ruling  power  in  India,  and  until  1813 
enjoyed  a  monopoly  of  the  Indian  trade.  In  the 
nineteenth  century,  by  successive  legislative  steps, 
the  British  Government  took  over  the  political  control 
of  the  country  and  threw  open  trading  facilities  to 
every  subject  of  the  realm.  Finally,  in  1858,  after 
the  Indian  Mutiny,  a  Government  of  India  Act  was 
passed,  which  abolished  the  rule  of  the  Company  and 
substituted  for  it  the  direct  sovereignty  of  the  British 
Crown.  In  1876,  under  the  Royal  Titles  Act,  India 
became  an  Empire,  and  Queen  Victoria  became  the 
first  Empress  of  India.  Many  substantial  changes  in 
the  Constitution  were  subsequently  made,  up  to  1915, 
when  a  general  consohdating  enactment,  the  Gov- 
ernment of  India  Act,  1915,  was  passed,  which  re- 
pealed and  re-enacted  practically  the  whole  of  the 
series  of  statutes  affecting  Indian  administration, 
though  it  was  itself  considerably  amended  by  a  further 
Act  of  1919. 

Under  the  Acts  of  1915  and  1919,  the  existing  Gov- 
ernment of  India  falls  into  two  main  divisions :  the 
Government  at  home  and  the  Government  iu  India 
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The  first  consists  of  the  India  Office,  under  the  Sec- 
retary of  State  for  India,  who  is  a  Cabinet  Minister. 
He  is  advised  by  the  '  Council  of  India '  in  London, 
composed  of  ten  to  fourteen  members.  The  Secretary 
of  State  is  responsible  to  the  Imperial  Parliament  for 
the  conduct  of  Indian  affairs.  The  sovereignty  of  the 
Crown  in  Parhament  over  India  is  complete  and 
unfettered  by  the  convention  of  non-interference  that 
we  have  seen  to  be  the  basis  of  the  seK-governing 
Dominions.  In  particular,  aU  Indian  revenue  matters 
are  superintended  by  the  India  Office  ;  and  every  year 
there  is  laid  before  Parhament  a  financial  statement 
caUed  the  Indian  Budget,  though  this  is  not,  hke  our 
own  Budget,  an  Act  of  Parhament.  No  part  of  the 
revenues  of  India  can  be  appropriated  to  any  purpose 
without  the  consent  of  a  majority  of  the  Council  of 
India  ;  and,  except  for  preventing  actual  invasion  of 
India  or  some  similar  emergency,  no  charge  may  be 
made  upon  those  revenues  without  the  sanction  of 
Parhament. 

The  superintendence,  direction,  and  control  of  the 
civil  and  mihtary  government  of  India  is  vested  in  the 
Governor-General  in  Council.  The  Governor-General, 
who  is  usually,  though  not  legaUy,  spoken  of  as  the 
Viceroy,  is  appointed  by  warrant  under  the  Royal 
Sign  Manual,  and  acts  as  the  representative  of  the 
Crown  for  aU  administrative  purposes,  although  he  is 
bound  by  statute  to  obey  the  orders  of  the  Secretary 
of  State.  His  Executive  Council,  upon  whose  advice 
he  is  bound  to  act  except  in  cases  of  emergency, 
consists  of  five  or  six  members,  appointed  directly 
by  the  Crown.  Legislation,  on  the  other  hand,  is 
carried  out  under  the  system  estabhshed  by  the  Act 
of  1919  by  the  Council  of  State  of  60  members  and  the 
Legislative  Assembly  of  140  members,  of  whom  100 
are  elective.  The  Viceroy's  assent  is  necessary ;  and, 
even  if  it  has  been  given,  the  Act  may  be  nullified 
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by  the  Crown.  Further,  the  Viceroy  may,  in  cases  of 
emergency,  promulgate  Ordinances  which  have  the 
force  for  six  months  of  Acts  of  the  Legislature,  though 
they  may  at  any  time  with  his  assent  be  superseded 
by  the  Legislature.  There  are  also  local  legislatures, 
partially  elected  and  partially  nominated  ;  but  their 
Constitutions,  and  the  division  of  the  country  for  ad- 
ministrative purposes,  are  too  complicated  to  be  set 
forth  here.  Dellii  is  the  seat  of  the  supreme  Govern- 
ment ;  but  the  latter  moves  to  the  hill-station  of  Simla 
during  the  hot  season. 

The  Indian  Civil  Service  is  recruited  by  competitive 
examination  from  English  and  native  sources,  and  is 
independent  of  the  Home  Civil  Service. 

India  has  its  own  courts  of  judicature,  with  the 
Judicial  Committee  of  the  Privy  Council  as  the  final 
appellate  tribunal.  Its  system  of  law  is  derived  from 
many  sources  and  is  only  partially  based  on  Enghsh 
Law.  A  noteworthy  feature  is  the  extent  to  which 
codification  has  been  carried  out.  The  whole  of  the 
criminal  law,  substantive  as  well  as  procedural,  is 
contained  in  the  Penal  Code  and  the  Code  of  Criminal 
Procedure,  dating  from  1860  and  1861  respectively  ; 
there  is  a  Code  of  Civil  Procedure,  passed  in  1859  ; 
the  law  of  evidence  is  consoHdated  in  the  Indian 
Evidence  Act,  1872  ;  and  there  are  many  other 
statutes  of  the  same  nature.  As  many  people  have 
advocated  the  application  of  codification  to  our  own 
legal  sj^stem,  it  is  interesting  to  the  lawyer  to  notice 
that  all  these  Acts  were  passed  before  1890,  and  that, 
for  the  last  thirty  years,  no  attempt  has  been  made  to 
codify  any  further  branch  of  the  law  ;  which  suggests 
that  experience  has  proved  that  the  inelasticity  of  a 
written  system  of  law  is  a  defect  which  outweighs  the 
fairly  obvious  advantages  of  simpHcity  and  accessibility, 
which  (it  is  claimed)  result  from  codification. 

The  Indian  Army,  composed  of  native  troops  under 
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British  and  native  officers,  is  controlled  by  the  India 
Office,  and  is  not  subject  to  the  Army  Act,  but  to 
Articles  of  War  issued  by  the  Governor-General  in 
Council. 

IV.  Protectorates  and  other  Dependencies.-  The  term 
'  dependency  '  is  often  applied  in  a  narrower  sense 
than  that  in  which  we  have  used  it  hitherto,  to  an 
area  which,  while  not  technically  forming  part  of  the 
British  Empire,  is  so  much  under  the  influence  of 
the  Crown  that  for  practical  purposes  it  is  a  British 
possession.  There  are  many  varieties  of  these  de- 
pendencies, ranging  from  the  fairly  well-defined 
'  protectorate  '  to  a  mere  '  sphere  of  influence  '  on 
the  outskirts  of  the  Empire.  A  protectorate  is  usually 
a  State  governed  by  native  rulers  who  have,  whether 
by  voluntary  treaty  or  under  coercion,  placed  them- 
selves under  the  protection  of  the  British  Crown. 

The  best-known  protectorates  are  the  Native  or 
Feudatory  States  of  India,  which  cover  an  area  of 
one- third  of  the  country,  and  of  which  there  are  said 
to  be  more  than  six  hundred.  Generally  speaking, 
the  Native  Princes  of  these  states  exercise  full  sway 
over  their  internal  affairs  ;  but  in  their  relations  with 
foreign  States  they  acknowledge  the  control  of  the 
British  Government,  which  is  represented  by  a  Crown 
official,  the  Political  Resident. 

The  policy  of  the  Government  towards  these  Native 
States  is  in  the  hands  of  the  India  Office.  In  Egypt, 
on  the  other  hand,  the  Foreign  Office  is  the  controlling 
department.  Here  the  ruling  prince,  formerly  known 
as  the  Khedive,  and  now  as  the  Sultan  of  Egypt,  is 
assisted  by  a  High  Commissioner,  appointed  by  the 
Crown .  There  is  a  legislative  assembly,  partly  elective ; 
but  foreign  affairs  are  outside  its  scope.  The  country 
has  its  own  judicial  system,  which,  with  its  whole 
position,  is  under  process  of  revision. 
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The  other  protectorates  are  governed — so  far  as 
they  are  governed  at  all  by  the  British  Government — 
through  the  Colonial  Office.  Except  for  the  Union  of 
South  Africa  and  Egypt,  the  whole  of  the  British 
control  of  the  continent  of  Africa  is  exercised  through 
protectorates,  such  as  Nigeria,  Uganda,  the  Soudan ; 
and  there  are  other  illustrations  of  this  form  of  gov- 
ernment in  the  Federated  Malay  States  and  elsewhere. 

All  protectorates  are  foreign  countries  in  the  eyes  of 
the  law  ;  but  the  Foreign  Jurisdiction  Acts,  1890  and 
1913,  authorise  the  Crown  in  Council  to  exercise  the 
various  powers  required  for  administrative  purposes. 

And,  finally,  certain  territories  have  recently  been 
placed  under  British  supervision  by  the  League  of 
Nations.  Certain  communities,  such  as  Mesopotamia 
and  a  part  of  Palestine,  are  stated  to  have  reached  "  a 
"  stage  of  development  where  their  existence  as  in- 
"  dependent  nations  can  be  provisionally  recognised, 
"  subject  to  the  rendering  of  administrative  advice 
"  and  assistance  by  a  Mandatory  (in  these  cases  Great 
"  Britain)  until  such  time  as  they  are  able  to  stand 
"  alone."  The  future  system  of  government  of  these 
mandated  areas  is  not  yet  settled  ;  but  it  seems  right 
to  class  them  in  the  category  of  protectorates. 


NOTE  ON  AUTHORITIES 

[Ridges,  '•'  Constitutional  Law,"  Part  VI.,  covers  tJie  scope  of  this 
chapter.  A  more  popular  account  ivill  he  found  in  Jenks,  '•  Oovern- 
ment  of  the  British  Empire.''  Halshvri/s  "  Lairs  of  England,"  article 
"  Dependencies,''  is  more  techniad.] 
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PART  IT. 
THE  CENTRAL  GOVERNMENT  OF  ENGLAND. 

CHAPTER  III. 

THE   LEGISLATURE. 


A.  The  Constituent  Parts  of  the  Legislature. 

The  constituent  parts  of  our  Legislature  are  normally 
the  King,  the  House  of  Lords,  and  the  House  of 
Commons,  frequently  spoken  of  as  the  Upper  and 
Lower  Houses  respectively.  All  legislation  is  initiated 
in  one  or  other  House  of  Parliament  in  the  form  of  a 
Bill ;  after  passing  through  various  stages  in  that 
House,  it  is  sent  on  to  the  other  House,  and  is  finally 
presented  to  the  King  for  his  assent,  upon  the  granting 
of  which  it  becomes  an  Act  of  Parliament,  which  the 
Courts  will  administer  as  part  of  the  law  of  the  land. 
This  tripartite  division  of  legislative  function  is 
emphasised  in  the  '  enacting  clause  '  with  which  every 
Act  of  Parhament  so  passed  begins,  which  runs  as 
follows  : 

"Be  it  enacted  by  the  King's  Most  Excellent 
"  Majesty,  by  and  with  the  advice  and  consent  of  the 
"  Lords  Spiritual  and  Temporal  and  Commons  in  this 
"  present  Parhament  assembled,  and  by  the  authority 
"  of  the  same,  as  follows." 

Until  1911,  the  above  account  would  have  been  true 
of  every  Act  of  Parliament ;  but,  in  that  year,  as  the 
result  of  the  House  of  Lords  refusing  to  pass  the  1909 
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Budget  (technically  known  as  the  Finance  Bill,  1909) 
after  it  had  been  three  times  read  by  the  House 
of  Commons,  the  Parhament  Act,  1911,  became  law. 
Its  provisions  may  be  summarised  as  follows.  It 
specifies  two  classes  of  Bills :  Money  Bills,  and  Public 
Bills  other  than  Money  Bills.  A  Money  Bill  is  defined 
as  a  Public  Bill  which  is  certified  by  the  Speaker  of  the 
House  of  Commons  to  be  a  Money  Bill.  The  opinion 
of  the  Speaker  is  final  and  cannot  be  questioned  ;  but 
the  intention  is,  that  all  Bills  dealing  with  the  raising 
and  spending  of  pubHc  money  are  to  be  considered  as 
Money  Bills.  If  such  a  Bill,  after  passing  through  the 
House  of  Commons,  is  sent  up  to  the  House  of  Lords 
at  least  one  month  before  the  end  of  the  session,  and 
is  not  passed  (without  amendment)  by  the  House  of 
Lords  within  one  month  after  it  is  sent  up,  it  will 
(unless  the  House  of  Commons  otherwise  directs)  be 
presented  to  the  King ;  and,  upon  his  assent  being 
signified,  will  become  an  Act  of  Parhament.  The 
effect  of  this  enactment  is  that,  while  a  Money  Bill  is 
still  sent  up  to  the  House  of  Lords,  the  functions  of 
that  House  have  ceased  to  be  of  any  importance  with 
regard  to  it.  The  Lords  cannot  prevent  the  Bill 
becoming  law  by  merely  throwing  it  out ;  they  cannot 
even  amend  it  ;  they  can  only  criticise  its  provisions. 
And  if,  for  any  reason,  they  have  not  passed  it  within 
a  month  after  it  reaches  them,  it  automatically  becomes 
law  upon  receiving  (as  in  practice  it  always  will  receive) 
the  Royal  Assent. 

With  regard  to  Pubhc  Bills  other  than  Money  BiUs, 
the  restriction  on  the  powers  of  the  Lords  is  far  less 
stringent.  A  period  of  two  years  or  more  must  elapse 
from  the  first  occasion  on  which  the  Bill  is  read  for  the 
second  time  in  the  House  of  Commons.  During  this 
period,  the  BiU  must  be  passed  by  the  House  of 
Commons  (though  not  necessarily  the  same  House  of 
Commons)  in  three  successive  sessions,  in    the    same 
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form,  and,  in  each  session,  must  be  sent  up  to  the 
Lords  one  month  before  the  end  of  that  session.  The 
Lords  may  amend  the  Bill  ;  but  their  amendments  will 
be  of  no  effect  unless  the  House  of  Commons  agrees 
to  them  ;  and  such  agreed  amendments  will  not  make 
the  Bill  a  different  Bill  for  the  purposes  of  the  Act. 
If  the  Lords  do  not  pass  the  Bill  (or  refuse  to  pass  it 
without  amendments  which  the  Commons  refuse  to 
accept)  before  the  end  of  the  session  in  question,  and 
if  they  do  so  in  each  of  the  three  successive  sessions, 
then,  on  the  third  occasion,  the  Bill  wiU  (unless  other- 
wise directed  by  the  Commons)  be  presented  to  the 
King  for  his  assent,  on  the  giving  of  which  the  Bill 
will,  as  in  the  case  of  a  Money  Bill,  become  an  Act  of 
Parhament.  The  only  Pubhc  Bill  to  which  these  rules 
are  not  appUcable  is  one  extending  the  maximum 
duration  of  Parhament  beyond  five  years. 

The  enacting  clause  of  an  Act  passed  under  the  pro- 
visions of  the  Parhament  Act,   1911,  runs  as  follows  : 

"  Be  it  enacted  by  the  King's  Most  Excellent  Majesty, 
"  by  and  with  the  advice  of  the  Commons  in  this 
"  present  Parliament  assembled,  in  accordance  with 
"the  provisions  of  the  Parhament  Act,  1911,  and  by 
"  authority  of  the  same,  as  follows." 

The  constitutional  importance  of  the  Parhament 
Act  is  clearly  very  great.  But  its  effect  with  regard  to 
Money  Bills  is  less  revolutionary  than  with  regard  to 
other  Pubhc  Bills,  and  considerably  less  drastic  than 
at  first  sight  appears.  Before  1911,  it  had,  for  several 
centuries,  been  a  recognised  convention  of  the  Constitu- 
tion that  the  House  of  Commons  should  have  the 
exclusive  right  of  initiating  financial  legislation,  and, 
moreover,  that  the  House  of  Lords  should  not  amend 
any  financial  proposal  submitted  to  it  by  the  House 
of  Commons,  though  it  might  reject  the  proposal 
altogether.  Thus,  subject  to  the  Lords'  '  right  of 
rejection,'  which  was  practically  never  exercised,  the 
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Commons  already  exercised  sole  control  over  financial 
legislation.  The  Parliament  Act  impliedly  recognises 
this  right  of  sole  control,  although  strictly  it  still 
remains  a  merely  conventional  right ;  and  it  deprives 
the  Lords  of  the  one  power  that  was  still  left  to  them 
in  regard  to  finance,  that  of  rejecting  the  proposal. 
Or  rather,  while  they  may  reject  the  proposal,  the 
rejection  becomes  inoperative  after  the  expiration  of 
one  month  from  the  day  when  the  Bill  first  reached 
them  ;  for  the  Bill  will  then  become  law  after  receiving 
the  Royal  Assent,  in  spite  of  the  opposition  of  the 
Lords. 

With  regard  to  non-Money  Bills,  on  the  other  hand, 
the  effect  of  the  Act  is  to  render  the  House  of  Lords, 
in  all  cases  in  which  it  differs  from  the  House  of 
Commons  upon  proposed  legislation,  a  merely  sus- 
pending body.  This  is  a  radical  change  in  the  Con- 
stitution. Until  the  Act  became  law,  the  Lords  had 
fuU  power  to  amend  or  reject  every  such  Bill  :  it 
could  not  become  law  without  their  sanction.  Now 
the  House  of  Lords  is  only  a  constituent  part  of  the 
Legislature,  if  and  in  so  far  as  the  Parliament  Act 
does  not  apply.  When  the  procedure  under  the  Act 
is  adopted,  the  utmost  that  the  House  of  Lords  can  do 
is  to  suspend  the  proposal  for  a  minimum  of  two  years, 
for  a  maximum  of  three  Parhamentary  sessions,  as- 
suming that  the  House  of  Commons  passes  the  Bill  in 
three  successive  sessions.  But  this  suspending  power 
may  well  prove  to  be  of  great  value.  The  action  of 
the  Lords  in  rejecting  a  Bill  will  at  once  focus  pubHc 
attention  upon  its  provisions  ;  and,  for  two  whole 
years,  at  the  least,  it  wiU  be  exposed  to  criticism  outside 
Parhament,  with  the  result,  that  pubUc  opinion  maj' 
prove  hostile  to  the  proposal,  and  tlie  Government  be 
forced  by  the  pressure  of  the  electorate  to  abandon  the 
measure.  On  the  other  hand,  the  House  of  Commons 
may  strengthen  its  position  by  going  to  the  country, 
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i.e.,  by  advising  the  King,  through  the  Prime  Minister, 
to  dissolve  Parliament  and  proclaim  a  General  Election. 
If  the  Government  retains  its  majority  at  the  election, 
it  will,  obviously,  resume  the  disputed  measure  with 
renewed  energy  ;  for  it  is  to  be  observed,  that  the 
three  successive  sessions  in  which  the  Bill,  to  satisfy 
the  requirements  of  the  Act,  must  be  passed,  need  not 
be  sessions  of  the  same  Parliament. 

And,  while  the  constitutional  effect  of  the  Parlia- 
ment Act  is  so  far-reaching,  in  practice  the  course  of 
legislation  since  it  was  passed  has  remained  quite 
normal ;  and,  save  for  the  Government  of  Ireland 
Act  and  the  Welsh  Church  Act,  which,  with  the  1909 
Budget,  were  the  subject  of  contention  between  the  two 
Houses  when  the  Act  was  passed,  there  has  been  no 
occasion  on  which  the  question  of  adopting  its  provisions 
has  ever  been  considered.  The  House  of  Lords  has 
throughout  this  period  exercised  its  full  functions  as  a 
constituent  part  of  the  Legislature ;  and  we  may  safely 
assume  that  it  mil  continue  to  do  so  until  (in  the  words 
of  the  preamble  to  the  Act)  it  is  replaced  "by  a 
"Second  Chamber  constituted  on  a  popular  instead 
"  of  hereditary  basis." 

We  will  now  proceed  to  enquire  into  the  manner 
in  which  each  of  the  three  constituent  parts  of  the 
Legislature  is  made  up. 

The  King  is,  of  course,  the  reigning  monarch. 
Immediately  upon  his  death  (the  '  demise  of  the  Crown,' 
as  it  is  called)  his  successor  becomes  the  third  essential 
party  to  any  legislative  act.  We  shall  treat  later  of 
the  mode  in  which  the  Royal  Assent  is  given  to  a  BiU, 
and  of  the  other  respects  in  which  the  King  is  brought 
into  relation  with  Parliament. 

The  House  of  Lords  is  composed  of  persons  called 
Lords  of  Parhament,  being  either  Lords  Spiritual  or 
Lords  Temporal.  In  theory,  the  King  may  sit  with  the 
Lords  in  the  House  of  Lords  ;  but,  except  on  ceremonial 
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occasions,  such  as  the  opening  and  dissolution  of 
Parliament,  he  has  not  been  personally  present  during 
the  business  of  the  House  for  centuries. 

The  Lords  Spiritual  consist  of  the  Archbishops  of 
Canterbury  and  York,  the  Bishops  of  London,  Durham, 
and  Winchester,  and  the  twenty-one  seniors  in  ofRce 
among  the  other  English  bishops  ;  being  twenty-four 
bishops  in  all,  besides  the  two  archbishops.  Formerly 
certain  archbishops  and  bishops  of  the  Irish  and  Welsh 
Churches  sat  in  the  House  of  Lords  ;  but  they  are  no 
longer  members  of  the  House  since  the  respective 
disestabUshing  Acts  of  1869  and  1914. 

The  Lords  Spiritual  are  stiil  usually  spoken  of  as 
a  distinct  estate  from  the  Lords  Temporal ;  but  in 
practice  they  are  blended  together  under  the  one 
name  of  '  the  Lords,'  and  form,  with  the  lay  peers, 
but  one  'estate  of  the  realm.'  They  vote  together; 
and  the  majority  of  votes  binds  the  whole  estate. 

The  Lords  Temporal  consist,  first,  of  all  the  peers 
of  the  United  Kingdom,  whether  they  be  dukes,  mar- 
quesses, earls,  viscounts,  or  barons ;  second,  of  a 
certain  number  of  Scottish  and  Irish  peers  who  sit  in  a 
representative  capacity  ;  third,  of  the  six  Lords  of 
Appeal  in  Ordinary,  who  are  Lords  of  Parhament  during 
their  lives  only,  and,  hke  the  bishops,  are  not  technically 
peers,  as  their  rank  is  not  hereditary.  The  representa- 
tive peers  are  those  who,  under  the  Acts  of  Union 
with  Scotland  and  Ireland,  are  elected  to  represent 
respectively  in  the  House  of  Lords  the  bodies  of  the 
Scottish  and  Irish  nobihty — the  Scottish  representative 
peers  being  sixteen  in  number,  elected  for  one  parlia- 
ment only,  and  the  Irish  twenty-eight,  elected  for  life. 

The  aggregate  number  of  the  Lords  Temporal  for  the 
time  being  is  indefinite,  and  may  be  increased  at  will 
by  the  power  of  the  Crown.  But  it  was  decided  in 
the  Wensleydale  Peerage  Case,  debated  in  the  year 
1856,  that  the  power  of  the  Crown  does  not  extend  to 
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the  creation  of  life  members  of  the  House  of  Lords, 
except  under  the  provisions  of  an  Act  of  ParKament 
specifically  authorising  such  creation. 

The  House  of  Commons  consists  of  the  representa- 
tives of  the  nation  at  large,  exclusive  of  the  peerage 
and  the  prelates  ;  and  they  are  elected  by  the  means 
that  we  shall  presently  have  to  explain. 

These  are  the  several  parts  of  Parhament ;  and,  as 
we  have  seen,  the  consent  of  all  three  is,  except  as  pro- 
vided by  the  Parhament  Act,  1911,  required  to  make 
any  new  law  that  shall  bind  the  subject.  For  though, 
in  the  time  of  the  great  civil  war,  the  Commons  once 
passed  a  vote,  "  that  whatsoever  is  enacted  or 
"  declared  for  law  by  the  Commons  of  England  m 
"  Parliament  assembled,  hath  the  force  of  law,  .  .  . 
"  although  the  consent  and  concurrence  of  King  or 
"House  of  Peers  be  not  had  thereto,"  yet  when  the 
Constitution  was  restored  to  its  old  form,  it  was  par- 
ticularly enacted,  by  the- 13  Car.  II  (1661),  st.  1,  c.  1, 
that  if  any  person  should  advisedly  affirm  that  both 
or  either  of  the  Houses  of  Parhament  have  any  legis- 
lative authority  without  the  King,  such  person  should 
incur  all  the  penalties  of  a  prcemiinire  ;  that  is  to  say, 
should  forfeit  all  his  lands  and  goods,  and  should 
suffer  imprisonment  and  lose  all  civil  rights. 

The  Crown  also  at  one  time  claimed  the  right  to 
legislate  by  proclamation  without  the  authority  of 
Parhament ;  and  this  practice  was  legahsed  by  the 
Statute  of  Proclamations  in  1539.  That  statute  was, 
however,  repealed  eight  years  later,  since  when  it  has 
become  clear  that  the  King  has  no  power  by  proclama- 
tion to  alter  the  existing  law  [Case  of  Proclamations 
(1610)  12  Rep.  74). 

There  are  certain  disqualifications  which  render  a 
person  unable  to  sit  as  a  member  of  either  House  of 
Parhament.     Chief  amongst  these  are  : 

(1)  Infancy  (7  &  8  WiU.  Ill,  c.  25,  s.  7),  although 
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cases  have  occurred  where    this    disquahfication    has 
been  connived  at. 

(ii)  Conviction  on  a  charge  of  treason  or  felony, 
provided  that  the  sentence  awarded  exceeds  twelve 
months'  imprisonment  or  is  accompanied  by  hard 
labour.  This  is  provided  by  the  Forfeiture  Act  of  1870  ; 
though,  upon  the  completion  of  the  term  of  punishment, 
the  disquahfication  is  removed.  Where  a  peer  has  been 
guilty  of  a  misdemeanour,  or  of  a  felony  punished  with 
less  than  the  above-mentioned  sentence,  he  may  be 
disquahfied  by  resolution  of  the  House  of  Lords  from 
ever  taking  his  seat  again.  The  House  of  Commons, 
though  it  can  expel  a  member  by  resolution,  cannot 
make  the  disqualification  permanent  [Wilkes^  Case). 

(iii)  Alienage.     No  alien  can  sit  in  either  House. 

(iv)  Lunacy  does  not  appear  to  disqualify  a  peer 
from  sitting  in  the  House  of  Lords  ;  but  by  the  Lunacy 
(Vacating  of  Seats)  Act,  1886,  if  a  member  of  the  House 
of  Commons  is  reported  by  the  Lunacy  Commissioners 
to  be  a  lunatic  after  two  examinations  to  be  held  at 
an  interval  of  six  months,  he  vacates  his  seat. 

(v)  Bankruptcy.  Under  the  Bankruptcy  Act,  1890, 
s.  9,  a  bankrupt  peer  or  commoner  may  not  sit  or  vote 
in  Parhament  for  five  years  after  his  discharge.  The 
disquahfication  is  removed  if  the  adjudication  be 
annulled  or  upon  his  obtaining  his  discharge  with  a 
certificate  that  the  bankruptcy  was  not  caused  by 
misconduct. 

(vi)  Peerage.  Except  Irish  peers  who  are  not 
representatives  of  the  Irish  peerage  in  the  House  of 
Lords,  no  peer  may  sit  in  the  House  of  Commons. 
But  the  eldest  sons  of  peers  of  the  United  Kingdom, 
though  having  courtesy  titles,  are  allowed  to  sit. 

(vii)  Election  offences.  Under  the  Corrupt  Practices 
Act,  1883,  any  candidate  for  the  House  of  Commons 
reported  by  the  election  court  to  have  known  of  and 
consented   to    the    commission    of    corrupt    practices, 
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other  than  undue  influence  or  treating  at  an  election, 
or  found  guilty  of  treating  or  undue  influence,  is  dis- 
qualified for  ever  from  serving  for  the  constituency 
in  question,  and,  for  seven  years,  from  serving  for 
any  other  constituency.  Even  if  his  agent  has  com- 
mitted corrupt  practices  without  his  knowledge  or 
consent,  he  is  disquahfied  for  seven  years  for  that  con- 
stituency. Similar  but  less  drastic  results  foUow  upon 
a  finding  of  illegal  as  distinct  from  corrupt  practices. 

(viii)  By  the  provisions  of  various  old  statutes,  no 
member  could  at  one  time  either  vote  or  sit  in  either 
House  till  he  had  taken  the  several  oaths  of  allegiance, 
of  supremacy,  and  of  abjuration,  and  made  a  declara- 
tion against  transubstantiation,  the  effect  of  which 
was  that  Roman  CathoUcs,  Jews,  and  others  were 
disqualified.  But  now,  by  various  stages,  all  these 
requirements  have  been  swept  away,  and  the  only 
profession  exacted  from  a  newly  elected  member  is 
that  of  simple  allegiance  to  the  Crown — a  profession 
which,  by  virtue  of  the  Oaths  Act,  1888,  may  be  made 
either  by  oath  or  by  simple  affirmation. 

(ix)  Office.  Among  those  incapacitated  by  office  or 
occupation  for  a  seat  in  the  House  of  Commons,  who 
are  too  numerous  for  complete  statement  in  this  work, 
we  may  specify  the  following  : 

{a)  Judges  of  the  superior  courts  in  England,  or 
Ireland,  or  of  the  Court  of  Session  or  Exchequer  in 
Scotland  ; 

(6)  Judges  of  the  Enghsh  County  Courts  ; 

(c)  Officers  of  any  court  having  jurisdiction  in 
bankruptcy  in  England  ; 

{d)  Clergy  of  the  Estabhshed  Church  of  England, 
ministers  of  the  Estabhshed  Church  of  Scotland,  or 
clergy  of  the  Roman  Cathohc  Church  ;  but  clergy  of 
the  Church  in  Wales  may  now  sit ; 

(e)  Metropolitan  and  stipendiary  pohce  magistrates ; 

(/)  Recorders  ; 
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(g)  Holders  of  royal  pensions,  either  during  pleasure 
or  for  a  term  of  years,  unless  they  are  civil  service 
or  diplomatic  pensions  ; 

(h)  Contractors  with  government  on  account  of 
the  pubUc  service.  But,  as  to  these,  there  is  an  ex- 
ception in  the  case  of  members  of  an  incorporated 
trading  company  ;  and  also  a  provision,  that,  where 
the  completion  of  any  contract  shall  devolve  on  any 
person  by  descent  or  hmitation,  will,  or  marriage, 
the  incapacity  shall  not  attach  until  twelve  calendar 
months  after  he  shall  have  become  interested  in  such 
contract.  A  penalty  of  £500  is  fixed  for  every  day 
on  wliich  such  a  person  shall  sit  and  vote,  to  be  sued 
for  by  a  common  informer. 

(i)  But  by  far  the  most  interesting  and  important 
of  the  disqualifications  which  arise  from  the  holding  of 
office,  is  that  which  is  estabhshed  by  the  statute  known 
as  the  Succession  to  the  Crown  Act,  1707,  which  calls 
for  more  detailed  notice. 

Until  the  end  of  the  sixteenth  century,  Crown 
officials  were  rarely  members  of  the  House  of  Commons  ; 
but,  during  the  following  century,  and  especially  after 
the  Restoration,  the  practice  of  Crown  officials  occupy- 
ing seats  in  that  House  spread  with  great  rapidity. 
The  practice  had  its  good -and  its  bad  sides.  On  the 
one  hand,  the  presence,  in  the  House,  of  the  trusted 
advisers  of  the  Crown  undoubtedly  made  the  relations 
between  the  Crown  and  the  House  more  harmonious, 
and  enabled  the  House,  by  perfectly  legitimate  means, 
to  acquire  a  great  indirect  influence  on  the  pohcy  of 
the  Crown.  But,  equally,  the  practice  was  open  to 
grave  abuse  ;  for  it  enabled  the  Crown,  by  the  aid  of 
the  votes  in  the  House  of  its  own  subordinate  officials, 
who  could  be  deprived  of  their  offices  if  they  did  not 
obey  orders,  to  swamp  the  resolutions  of  independent 
members. 

It  was  this  latter  aspect  of  the  practice  which  was 
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most  conspicuous  at  the  end  of  the  seventeenth 
century  ;  and,  accordingly,  we  are  not  surprised  to 
find  repeated  attempts  to  check  it  by  legislation. 
Thus,  the  famous  Act  of  Settlement  of  1700,  upon 
which  the  present  line  of  the  royal  dynasty  is  based, 
even  went  so  far  as  to  enact,  that  "  no  person  who  has 
"  an  office  or  place  of  profit  under  the  King,  or  receives 
"  a  pension  from  the  Crown,  shall  be  capable  of  serving 
"  as  a  member  of  the  House  of  Commons  " — a  provision 
which  would  have  excluded  every  salaried  Minister 
from  the  Lower  House.  But  this  section  of  the  Act  was, 
in  fact,  repealed  before  it  ever  came  into  operation, 
and  was  superseded  by  a  compromise,  enacted  in  the 
Succession  to  the  Crown  Act,  1707,  which,  while  still 
formally  excluding  all  persons  holding  offices  of  profit 
under  the  Crown,  allowed  the  holders  of  offices  in 
existence  in  the  year  1705  (known  as  the  '  old  '  offices) 
to  stand  for  re-election,  and,  if  re-elected  after  accepting 
office,  to  take  their  seats. 

The  '  old  '  offices  included,  of  course,  the  great  office 
of  Secretary  of  State,  so  that  all  Secretaries  of  State 
remained  and  still  are  capable  of  sitting  in  the  House 
of  Commons,  subject,  first,  to  their  re-election  after 
their  appointment,  and,  secondly,  to  the  rule  estabfished 
by  subsequent  Acts  that  not  more  than  four  (now  five) 
Secretaries  of  State  may  sit  in  the  House  of  Commons 
at  the  same  time — a  rule  which  also  appHes  to  Under- 
Secretaries  of  State,  and  is  intended  to  ensure  that  at 
least  one  Secretary  and  one  Under-Secretary  of  State 
shall  represent  the  Government  in  the  House  of  Lords. 

These  stringent  restrictions  imposed  by  the  Suc- 
cession to  the  Crown  Act  have,  so  far  as  salaried 
Ministers  are  concerned,  been  very  much  modified  by 
subsequent  legislation ;  and  it  may  be  said  that 
nowadays  all  the  political  offices,  i.e.,  those  held  by 
Ministers,  have  been  assimilated  to  the  'old'  offices, 
that  is  to  say,  they  can  be  held  by  a  member  of  Parfia- 


CHAP.  III. — THE  LEGISLATURE.  189 

meut,  provided  that  he  submits  himself  to  re-election. 
In  a  few  cases,  even,  the  necessity  of  re  election  has 
been  dispensed  with.  Further,  by  the  Representation 
of  the  People  Act,  1867  (which  is  not  in  this  respect 
repealed  by  the  Act  of  1918),  the  exchange  of  offices 
by  a  jDcrson  already  holding  office  is,  in  most  cases, 
excluded  from  the  operation  of  the  Succession  to  the 
Crown  Act.  Again,  it  is  to  be  noted  that  the  principal 
Act  is  Hmited  to  offices  of  profit  '  under  the  Crown  '  ; 
and  it  is  held  that  certain  subordinate  offices,  such  as 
the  Under-Secretaryships  of  State,  are  not  within  the 
terms  of  the  Act,  since  they  are  conferred,  not  by  the 
Crown  directly,  but  by  the  chiefs  of  the  respective 
departments.  Finally,  in  1919  it  was  decided  to 
abohsh  the  necessity  under  which  every  member  of  a 
new  Ministry  had  laboured,  of  submitting  himself  to 
the  polls  within  a  month  or  two  of  a  General  Election 
at  which  he  had  been  successful ;  and  the  Re-election 
of  Ministers  Act  of  that  year  provided  that,  notwith- 
standing the  Succession  to  the  Crown  Act,  the  accept- 
ance of  an  office  of  profit  under  the  Crown  within  nine 
months  of  the  summons  of  a  new  Parhament,  should 
no  longer  render  a  re-election  necessary.  Thus, 
while  the  general  rule  against  Crown  officials  sitting 
in  the  Lower  House  remains  in  force,  all  the  minis- 
terial offices  have  now  been  excluded  from  the  rule  ; 
and  the  only  case,  speaking  generally,  in  which  re- 
election is  necessary  is,  where  a  member,  who  has  not 
previously  held  an  office  of  profit,  is  appointed  to 
office  more  than  nine  months  after  the  summons  of  a 
new  Parhament.  But  the  general  rule  remains  of  vital 
importance  in  the  Constitution ;  for  it  disquahfies 
entirely  the  great  mass  of  the  '  permanent '  officials  of 
the  Civil  Service,  and  thus  tends  to  preserve  their 
independence  of  political  and  party  influences. 

The   '  Place  Acts,'  as  this    body  of    legislation    is 
called,  do  not  apply  to  officers  in  the  Army,  Navy,  and 
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x4.il'  Force  ;  but  it  has  been  the  practice  of  the  House 
of  Commons,  in  the  exercise  of  its  privileges,  to  declare 
vacant  the  seat  of  any  member  who  accepts  a  first 
commission  in  the  forces. 

Amongst  the  legal  disqualifications  for  sitting  in 
Parhament  which  once  existed  but  are  now  extinct,  may 
be  noticed  that  of  sex.  Until  1918,  no  woman  could 
sit  in  the  House  of  Commons.  Now,  by  the  Parhament 
(Qualification  of  Women)  Act  of  that  year,  membership 
is  equally  open  to  both  sexes.  And  the  Committee  of 
Privileges  has  just  reported  that  peeresses  in  their  own 
right  are  ehgible  for  summons  to  the  House  of  Lords. 

To  complete  this  account  of  the  constituent  parts 
of  Parhament,  it  is  necessary  to  enquire  under  what 
conditions  a  member  of  either  House  can  cease  to  be 
a  member,  apart  from  the  disqualifications  with  which 
we  have  just  dealt.  A  peer  remains  a  peer  until  his 
death  ;  but  membership  of  the  House  of  Commons 
is  determined  not  only  by  death,  but  upon  the  dis- 
solution of  Parliament.  Ill-health  or  personal  incon- 
venience are  not  usually  held  to  justify  the  House  in 
declaring  a  seat  vacant ;  but  there  is  a  third  way  in 
which  resignation  of  a  seat  can  be,  and  constantly  is, 
effected,  namely,  by  the  acceptance  of  a  sinecure  office 
under  the  Crown  of  nominal  value,  the  traditional 
offices  utihsed  for  this  purpose  being  the  Stewardship 
of  the  Chiltern  Hundreds  and  of  the  Manor  of  North- 
stead.  These  offices  are  expressly  excepted  from  the 
operation  of  the  Re-election  of  Ministers  Act,  1919, 
and  remain  subject  to  the  provisions  of  the  Succession 
to  the  Crown  Act  above  described. 

B.  The  Assembling  of  Parliament. 

Parhament,  consisting,  as  we  have  seen,  of  the  House 
of  Lords  and  the  House  of  Commons,  is  not  a  per- 
manent body.     It  may  be  dissolved  at  any  time   by 
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the  King  ;  it  must  be  dissolved  after  it  has  existed  for 
five  years  (this  period  being  substituted  by  the  Parlia- 
ment Act,  1911,  for  the  former  period  of  seven  years) 
unless  it  prolongs  its  own  existence  by  Act  of  Parha- 
ment.  Upon  its  dissolution,  it  merely  ceases  to  exist ; 
and  there  is  no  ParUament  until  the  King  summons 
a  new  one.  The  summoning  of  a  Parhament  is  carried 
out  by  royal  writ ;  and,  in  theory,  there  is  no  obHgation 
on  the  Eang  to  summon  a  Parhament  more  often  than 
once  in  three  years,  as  provided  by  the  Triennial  Act, 
1694.  But  without  a  Parliament,  the  King,  as  Head  of 
the  Executive,  is  unable  to  spend  any  pubhc  revenue, 
save  the  very  small  portion  that  he  receives  as  '  or- 
dinary '  revenue,  and  is  also  unable  to  alter  any  laws, 
or  to  continue  any  expiring  laws  such  as  the  Army  Act, 
on  which  the  existence  of  the  Army  depends.  In 
other  words,  there  can  be  no  government  in  England 
without  a  Parliament.  Hence,  in  practice,  the  in- 
variable rule  is,  that  the  same  Proclamation  which 
dissolves  one  Parhament  makes  known  "  Our  royal  will 
"  and  pleasure  to  call  a  new  Parhament,"  and  directs 
the  issue  of  writs  to  that  end.  The  result  is  that, 
except  for  the  short  interval  while  the  General  Elec- 
tion is  taking  place  (and  twenty  days  must  by  statute 
elapse  between  the  issue  of  the  Proclamation  and 
the  date  of  the  first  meeting),  there  is  continuously  a 
Parhament  in  existence. 

The  actual  summoning  of  Parhament,  as  we  stated 
above,  is  carried  out  by  royal  writ.  Different  writs 
are  employed  for  the  summoning  of  the  Lords  and  of 
the  Commons.  The  latter  are  addressed  to  persons 
designated  '  returning '  officers,  commanding  them  to 
cause  election  to  be  made  according  to  law  of  a  member 
to  serve  in  Parhament  for  the  constituency  in  question. 
The  duties  of  these  officers  will  be  dealt  with  when  we 
come  to  consider  the  process  of  elections  to  the  House 
of  Commons. 
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Upon  the  day  fixed  in  the  -wTit  for  the  meeting  of 
Parliament,  the  Commons  are  summoned  to  the  House 
of  Lords ;  and  the  King  '  opens '  the  Parliament, 
either  in  person  or  by  commission.  The  Commons 
then  retire  to  elect  their  Speaker  (whose  position  will 
be  explained  hereafter),  and,  on  a  later  date,  again  pro- 
ceed to  the  House  of  Lords,  where  the  Speech  from  the 
Throne,  indicating  the  general  policy  of  the  Govern- 
ment, is  read,  by  the  King  in  person  if  he  is  present, 
otherwise  by  the  Lord  Chancellor.  The  Houses  then 
proceed  to  business. 

C.  The  Sovereignty  of  Parliament. 

"  The  power  and  jurisdiction  of  Parliament,"  says 
Coke,  "is  so  transcendent  and  absolute,  that  it  cannot 
"  be  confined,  either  for  causes  or  persons,  within  any 
"bounds."  In  Blackstone's  words:  "It  hath  sove- 
"  reign  and  uncontrollable  authority  in  the  making, 
"  confirming,  enlarging,  restraining,  abrogating,  re- 
"  peahng,  reviving,  and  expounding  of  laws,  concerning 
"matters  of  aU  possible  denominations,  ecclesiastical 
"  or  temj)oral,  civil,  mihtary,  maritime,  or  criminal. 
"  All  miscliiefs  and  grievances  that  transcend  the 
"  ordinary  course  of  the  laws  are  within  the  reach  of 
"  this  extraordinary  tribunal ;  and,  in  its  omnipotence, 
' '  it  can  even  regulate  or  new-model  the  succession  to 
"  the  Crown,  alter  the  estabhshed  rehgion,  change  the 
"  Constitution,  and,  in  short,  do  everything  that  is  not 
'naturally  impossible."  Thus,  by  the  Act  of  Settle- 
ment, 1700,  Parliament  laid  down  the  devolution  of 
the  Crown  after  the  death  of  Queen  Anne,  excluding 
the  Stuarts  from  the  succession.  In  1914,  Parliament 
disestabhshed  the  Welsh  Church.  In  1911,  as  we  have 
seen,  Parhament  made  a  most  important  alteration 
in  the  procedure  for  passing  certain  Acts  of  Parliament. 
In  fact,  there  is  only  one  humanly  possible  thing  that 
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ParKament  cannot  do,  and  that  is,  to  bind  any  suc- 
ceeding Parliament.  For  the  same  sovereign  power 
which  enacted  the  restraining  statute  will  reside  in  the 
Parhament  which  proposes  to  alter  or  repeal  it ;  and, 
consequently,  the  enactments  of  that  later  Parhament 
will  be  equally  binding  with  those  of  the  earher. 

But  Parhament  may  delegate  its  law-making  powers. 
It  may  pass  an  Act  authorising  any  other  body,  e.g., 
a  Government  department  or  the  Privy  Council,  to 
make  an  Order  which  shall  have  effect  as  if  it  were  an 
Act  of  Parhament.  And,  owing  to  the  much  greater 
extent  to  which  the  State  is  interfering  to-day  in  the 
hves  and  concerns  of  private  citizens,  and  the  conse- 
quent increase  in  the  amount  of  governmental  work  to 
be  carried  out,  the  tendency  to  delegate  matters  which, 
according  to  the  spirit  of  the  Constitution,  should  be 
dealt  with  by  Parhament  itself,  is  constantly  growing. 
A  good  illustration  of  such  delegation  is  furnished  by 
the  steps  taken  to  confer  upon  the  Executive  all  the 
powers  requisite  for  the  conduct  of  the  European 
War.  It  was  obvious  that  Parhament  could  not  deal 
with  the  innumerable  difficulties  that  arose  in  organising 
the  nation  on  a  war  basis ;  and,  almost  at  once,  the 
Defence  of  the  Realm  Act  was  passed,  enacting  that 
'*  His  Majesty  in  Council "  (that  is  to  say,  the  Privy 
Council)  "  has  power  during  the  continuance  of  the 
"present  war  to  issue  regulations  for  securing  the  pubhc 
"  safety  and  the  defence  of  the  realm."  We  shaU  see, 
later,  how  the  Privy  Council  acts  as  a  convenient 
channel  for  the  issue  of  Orders  by  the  departments 
of  State;  and,  under  the  powers  conferred  by  this 
enactment,  each  department  responsible  for  conducting 
any  one  of  the  manifold  tasks  connected  with  the  war 
issued  Regulations,  which  were  grouped  together  under 
the  title  of  Defence  of  the  Realm  Regulations,  and 
promulgated  as  Orders  in  Council.  The  effect  was, 
that   the   Executive   took  over   the   functions  of  the 


144   BK.  I.  PUBLIC  LAW. — PT.  II.  CENTRAL  GOVERNMENT. 

Legislature,  so  far  as  the  conduct  of  the  war  at  home 
and  abroad  was  concerned,  and  became  capable  of 
making  Orders  which  had  the  full  force  of  Acts  of 
Parliament. 

The  use  of  the  Privy  Council  as  a  means  of  issuing 
such  Orders  is  only  one  of  several  different  modes  of 
delegation.  Some  statutes  authorise  a  department 
itself  to  make  regulations  which  come  into  force  with 
full  statutory  effect  as  soon  as  they  are  made.  In 
other  cases,  the  Orders  have  to  lie  on  the  table  of  the 
Houses  of  Parliament  for  a  certain  period  before  they 
have  legal  effect ;  the  object  of  this  being  to  enable 
objection  to  be  taken  to  them  by  any  member  of 
ParHament  during  the  interval. 

In  a  national  crisis,  it  is  obvious  that  aU  constitutional 
safeguards  must  be  sacrificed  to  the  demands  of  the 
moment ;  but  the  extension  of  this  delegation  in  time 
of  peace  is  open  to  the  criticism  that  the  bureaucracy, 
which  composes  the  Government  departments,  is 
usurping  the  role  of  the  Legislature  in  the  Enghsh 
Constitution.  On  the  other  hand,  it  may  be  urged 
that  Parliament  is  far  too  busy  to  concern  itself  with 
the  minutiae  of  government ;  and  the  constitutional 
lawyer  may  be  satisfied  if  the  details  of  administration 
are  left  in  the  hands  of  the  Executive,  provided  that 
the  general  principles  of  national  policy  are  settled  by 
the  elected  representatives  of  the  people  in  the  time- 
honoured  assembly  of  King,  Lords,  and  Commons. 

D.  The  Law  and  Custom  of  Parliament. 

Just  as  every  court  of  justice  has  a  code  of  rules  for 
its  internal  direction,  so  the  High  Court  of  ParHament 
has  its  own  pecuhar  law,  called  the  lex  et  consuetudo 
Parliamenti,  the  law  and  custom  of  ParHament,  which 
regulates  all  the  internal  procedure  of  each  House. 
' '  Whatever  matter  arises  concerning  either  House  of 
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"Parliament,"  says  Coke,  "ought  to  be  examined, 
"  discussed,  and  adjudged  in  that  House  to  which  it 
"  relates,  and  not  elsewhere."  Thus,  for  the  purpose 
of  determining  a  right  to  be  exercised  within  the  House 
itself,  and,  in  particular,  the  right  of  sitting  and  voting 
in  the  House,  that  House  and  that  House  only  is 
competent  to  lay  down  the  law.  The  precise  extent 
of  this  rule  has  been  the  subject  of  some  historic 
conflicts  between  Parliament  and  the  Courts  ;  but 
these  will  be  fully  dealt  with  when  we  come  to  discuss 
the  privileges  of  the  House  of  Commons.  It  is  clearly 
recognised,  however,  that  the  Lords  will  not  suffer  the 
Commons  (or  the  Courts)  to  interfere,  for  instance,  in 
setthng  the  election  of  a  representative  peer  of  Scotland 
or  Ireland  ;  and  the  Commons  do  not  allow  the  Lords 
to  judge  of  the  election  of  a  member  of  their  House, 
although  now,  by  statute,  questions  relating  to  con- 
troverted elections  are  dealt  with,  in  a  manner  to  be 
presently  explained,  by  the  King's  Bench  Division  of 
the  High  Court.  It  is  also  law,  that  if  any  person  is 
made  a  peer,  or  elected  to  the  House  of  Commons, 
the  respective  Houses,  upon  proof  of  any  crime  in 
such  person,  may  adjudge  him  incapable  of  sitting  as 
a  member  of  that  Parliament, 

The  lex  et  consuetudo  Parliamenti  is  also  the  source 
of  the  very  important  rules  usually  grouped  together 
under  the  designation  of  '  Privileges  of  ParUament,' 
to  which  we  now  turn. 

E.  The  Privileges  of  Parliament. 

For  convenience  of  arrangement,  we  shall  first  deal 
with  those  privileges  of  Parhament  which  are  common 
to  both  Houses,  and  then  proceed  to  discuss  those  which 
appertain  more  particularly  to  each  House  separately. 

The  privileges  of  Parliament  were  originally  estab- 
lished for  the  protection  of  its  members  from  being 
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oppressed  by  the  Crown  or  molested  by  their  fellow- 
subjects.  Their  object,  generally  speaking,  is  to 
secure  the  independence  of  members  of  ParUament, 
and  their  freedom  from  outside  interference  with  the 
discharge  of  their  duties.  It  is  beyond  the  scope  of 
this  work  to  attempt  to  give  an  exhaustive  list  of  the 
privileges  that  have  been  or  might  be  claimed  ;  and  in 
fact,  save  where  light  has  been  thrown  on  the  question 
by  some  decision  of  the  Courts,  the  whole  matter  of 
Parliamentary  privilege  is  somewhat  obscure. 

Certain  privileges  are,  however,  formally  claimed  by 
the  Speaker  of  the  House  of  Commons  at  the  beginning 
of  every  Parliament ;  and  the  two  most  important  and 
best-known  of  these,  freedom  of  speech  and  freedom 
from  arrest,  are  common  to  both  Houses,  although  the 
Lords  do  not  go  through  the  form  of  claiming  them.  As 
regards  freedom  of  speech,  it  is  declared  in  the  Bill  of 
Rights  of  1689,  that  the  freedom  of  speech  and  debates 
or  proceedings  in  Parliament  "  ought  not  to  be  im- 
"  peached  or  questioned  in  any  Court  or  place  out 
"  of  Parliament."  Thus,  any  defamatory  statement 
made  by  a  member  of  either  House  in  the  House 
enjoys  absolute  privilege,  so  that  no  action  for  slander 
can  be  founded  upon  it  in  a  court  of  law.  As  ancillary 
to  this  right  of  freedom  of  speech,  the  House  of  Com- 
mons has  from  time  to  time  exercised,  and  the  Lords 
would  no  doubt  exercise,  if  occasion  arose,  the  right 
to  exclude  strangers  from  their  debates,  and  the  right 
to  prohibit  the  pubhcation  of  their  proceedings. 

Freedom  from  arrest  does  not  mean  freedom  from 
arrest  Upon  a  charge  of  treason  or  felony,  or  for  con- 
tempt of  Court,  to  which  a  peer  or  member  of  Parlia- 
ment is  as  liable  as  any  other  subject.  Further,  the 
privilege  can  only  be  claimed  during  the  actual  sitting 
of  Parliament  and  for  forty  days  before  and  after  the 
sitting. 

There  were  also,  at  one  time,  privileges  of  Parlia- 
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ment,  protecting  the  lands  and  goods  of  the  members, 
and  even  their  menial  servants,  not  only  from  illegal 
violence,  but  also  from  seizure  under  the  civil  processes 
of  the  courts  of  law.  Even  now,  to  assault  a  member 
of  either  House,  or  his  menial  servants,  is  a  high 
contempt  of  Parhament,  punishable  with  the  utmost 
severity.  But  all  parUamentary  exemptions  from 
liability  to  civil  process,  save  only  as  to  the  freedom 
of  the  person  of  the  member  himself,  are  now  at  an  end  ; 
for,  by  the  Parhamentary  Privilege  Act,  1770,  it  was 
enacted,  that  an  action  might  be  brought  against  a 
member  of  either  House,  or  against  his  servants,  or 
against  any  other  person  entitled  to  privilege  of  Parha- 
ment ;  and  that  no  such  action,  nor  any  process,  or 
proceeding  thereupon,  should  be  impeached,  stayed, 
or  delayed  by  pretence  of  privilege,  except  that  the 
person  only  of  the  member  himself  should  not  thereby 
be  subjected  to  arrest. 

In  addition  to  the  privileges  of  freedom  of  speech 
and  of  freedom  from  arrest,  the  right  of  Parhament 
freely  to  publish  its  own  reports,  papers,  votes,  and 
other  proceedings,  is  now  specially  protected  by 
statute.  For  it  has  been  provided  by  the  Parha- 
mentary Papers  Act,  1840  (passed  in  view  of  the 
decision  in  Stockdale  v.  Hansard,  mentioned  hereafter), 
that  anyone  sued  or  prosecuted  on  account  of  the 
pubhcation  of  such  matters  by  authority  of  either 
House,  may  have  the  proceedings  against  him  stayed, 
and  all  process  therein  superseded,  on  production  to 
the  Court  of  a  proper  certificate  of  such  authority  ;  and 
that  no  person  shall  be  hable  to  any  civil  or  criminal 
proceeding  for  printing  extracts  from,  or  abstracts  of, 
parhamentary  documents,  provided  he  can  show  that 
he  did  so  bond  fide  and  without  malice. 

In  any  case  in  which  the  privileges  of  either  House  of 
Parliament  have  been  violated,  whether  by  a  member 
of  the  House  or  any  other  person,  that  House  has  power 
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to  commit  to  prison  the  person  guilty  of  such  con- 
tempt. But,  if  the  commitment  is  by  the  House  of 
Commons,  it  can  only  be  for  the  remainder  of  the 
session,  whereas  the  House  of  Lords  can  commit  for  a 
definite  term,  which  may  last  over  a  prorogation. 

By  a  statute  of  1604  (1  Jac.  I,  c.  13),  either  House 
has  power  to  set  at  hberty  anyone  who,  in  breach  of 
its  privileges,  has  been  arrested  in  respect  of  any  act 
by  him  done  in  his  capacity  of  member  of  Parliament. 

Formerly  members  of  either  House  exercised  the 
privilege  of  decUning  to  serve  as  a  witness  in  a  court 
of  law,  and  could  not  be  punished  for  disobedience  to 
a  suhpcena  ;  but  this  privilege  is  now  invariably  waived, 
and,  if  an  attempt  were  made  to  rely  on  it,  would  no 
doubt  be  declared  to  be  obsolete.  By  a  statute  of  1870, 
members  of  both  Houses  are  exempt  from  jury  service. 

There  are  two  minor  privileges,  enjoyed  by  the  Upper 
House  alone,  which  require  a  bare  mention :  first, 
the  right  of  every  peer,  when  a  vote  passes  contrary 
to  his  oi^inion,  to  enter  his  dissent,  called  his  '  protest,' 
on  the  Journals  of  the  House  ;  second,  the  right  of 
every  peer  to  have  individual  access  to  the  person  of 
the  sovereign.  But  far  the  most  important  privilege 
enjoyed  exclusively  by  the  House  of  Lords  is  the  right 
to  act  as  a  criminal  court  of  first  instance  for  the  trial 
of  any  peer  upon  a  charge  of  treason  or  felony,  or 
misprision  of  treason  or  felony,  and  the  corresponding 
right  of  a  peer  indicted  upon  such  a  charge  to  claim 
trial  by  his  peers.  The  procedure  in  connection  with 
these  trials  is  set  out  later  (Vol.  IV,  pp.  221-225). 
The  House  of  Lords  is  also  the  tribunal  before  which 
persons  are  impeached  by  the  House  of  Commons  ; 
and  this  procedure  will  be  described  in  the  next 
ensuing  pages.  Finally,  the  House  of  Lords  acts  as  the 
supreme  Court  of  Appeal  in  all  civil  and  some  criminal 
proceedings  arising  in  the  United  Kingdom  ;  and  its  posi- 
tion as  such  will  be  dealt  with  in  Volumes  III  and  IV. 
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These  last  two  judicial  functions  cannot  properly  be 
described  as  privileges,  but  take  their  origiti  from  the 
historical  connection  of  the  House  wdth  the  old  magnum 
concilium. 

With  regard  to  the  privileges  enjoyed  by  the  House  of 
Commons,  in  addition  to  the  privileges  of  freedom  of 
speech  and  freedom  from  arrest  wliich  we  have  already 
mentioned,  the  Speaker  makes  a  formal  demand  at  the 
beginning  of  each  Parliament  that  the  members  of 
the  House  may  have  access  to  the  King.  This  right 
is  one  which  the  House  can  only  exercise  collectively, 
and  does  not  entitle  each  member  separately  to  have 
audience  of  the  King. 

There  are  certain  other  jjrivileges  of  the  House  of 
Commons  which  are  not  formally  demanded.  The 
most  important  of  these  is  one  to  which  we  have 
aheady  adverted,  namely,  the  rule  that  all  financial 
legislation,  e.g.,  the  raising  of  taxes,  is  to  be  initiated 
in  the  House  of  Commons.  The  reason  for  tliis  seems 
to  be  the  liistorical  one,  that  members  of  the  House  of 
Lords,  being  created  by  the  Crown,  were  felt  to  be 
more  Ukely  to  be  influenced  by  the  Crown  in  imposing 
taxes  on  the  subject  in  the  interests  of  the  Crown. 
This  privilege  thus  forms  one  of  the  chief  safeguards 
against  despotic  government  by  an  autocratic  Bang. 
Also,  not  only  is  it  unconstitutional  for  the  Lords  to 
initiate  a  Money  Bill,  but  they  cannot  amend  such  a 
Bill  sent  up  from  the  Lower  House.  This  rule  came 
to  be  recognised  as  early  as  the  seventeenth  century. 
Finally,  to  complete  the  account,  we  must  again  refer 
to  the  Parhament  Act,  1911,  which  in  effect  deprived 
the  Lords  of  the  right  to  reject  a  Money  Bill,  and 
gave  statutory  recognition  to  the  predominance  of  the 
Lower  House  in  connection  with  all  financial  legislation. 
The  House  of  Commons  also  enjoys  the  right  of 
impeachment,  although  this  has  not  been  exercised 
since   1805,  and  is  not  hkely  to  be  employed  again. 
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Impeachment  consists  in  the  charging  of  some  person, 
upon  the  motion  of  the  House  of  Commons,  with  some 
high  crime  or  misdemeanour,  and  bringing  him  for 
trial  before  the  House  of  Lords,  who  act  as  a  jury, 
and  vote  upon  the  guilt  of  the  prisoner  in  order,  from 
the  junior  baron  upwards.  The  details  of  the  pro- 
cedure, which  substantially  resemble  those  of  a  trial 
upon  indictment,  need  not  detain  us,  for  the  whole 
system  of  impeachment  was  really  only  of  importance 
in  the  days  when  Ministers  attempted  to  govern  in 
defiance  of  the  wishes  of  the  House  of  Commons,  wliich 
is  nowadays  impossible.  The  most  famous  case  of 
impeachment  was  that  of  Warren  Hastings,  who  in 
1786  was  impeached  for  peculation  and  other  crimes 
in  his  administration  in  India. 

The  last  privilege  (if  it  may  so  be  called)  of  members 
of  the  House  of  Commons  which  we  need  mention  is 
their  right  to  receive  payment  of  a  salary  during  their 
membership.  At  present  the  sum  paid  is  £400  a  year ; 
and  it  is  paid  irrespective  of  their  attendance  during 
the  session. . 

The  claim  of  various  privileges  by  the  House  of 
Commons  has  frequently  brought  about  a  conflict  with 
the  Courts  of  Law  ;  and  the  subject  is  one  of  great 
constitutional  importance,  in  view  of  the  necessity  of  a 
clear  demarcation  of  the  rights  which  Parliament  can 
exercise  against  a  private  individual  without  reference 
to  the  jurisdiction  of  the  ordinary  Courts  of  the  realm. 
The  leading  case  on  this  subject  is  Stockdale  v.  Hansard 
(9  A.  &  E.  1),  where  the  facts  were  shortly  as  follows. 
The  House  ordered  the  publication  by  Hansard,  its 
printer,  of  certain  matters  which  were  defamatory  of 
the  plaintiff,  who  thereupon  sued  the  printer  for  hbel. 
The  defence  was,  that  the  order  of  the  House  of  Com- 
mons gave  the  defendant  privilege  from  any  action  in 
the  ordinary  courts  of  law  ;  and,  in  order  to  support 
this  defence,  the  House  passed  resolutions  to  the  effect 
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that  no  court  of  justice  could  deal  with  any  question 
of  Parhamentary  privilege,  that  the  declaration  by  the 
House  of  any  privilege  was  binding  upon  all  Courts,  and 
that  it  was  a  privilege  of  the  House  to  order  the  publi- 
cation of  papers  without  involving  those  concerned 
in  the  pubhcation  in  any  habihty.  The  Court  gave 
full  consideration  to  the  claims  made  by  the  House, 
and  decided  against  them,  holding  specifically  that 
Parhament  had  not  the  power,  merely  by  passing  a 
resolution,  to  preclude  the  Court  from  enquiring  into 
the  legahty  of  some  act  done  in  pursuance  of  an  order 
of  Parhament,  and  that  this  particular  act  was  illegal, 
as  it  was  done  outside  the  House.  The  Cornet  was 
careful  to  recognise  the  right  of  the  House  to  regulate 
its  own  proceedings,  to  punish  its  own  members  for 
acts  which  it  considered  merited  punishment,  and  to 
absolve  any  member  from  liability  for  any  illegal 
act  committed  in  the  House  itself.  But  the  Court 
declared  that  these  were  the  limits  of  the  privileges 
of  the  House,  wliich  could  not  be  extended  to  justify 
illegaUties  committed  outside  Parhament.  The  case 
was  decided  in  1839.  In  the  next  year,  as  we  saw 
above,  Parhament  passed  an  Act  (the  Parliamentary 
Papers  Act,  1840)  declaring  that,  where  defamatory 
matter  was  pubhshed  by  order  of  Parliament,  it  should 
be  a  complete  defence  to  any  proceedings  for  defama- 
tion in  respect  thereof  that  it  was  published  in  pur- 
suance of  their  order.  This  was  tantamount  to  a 
recognition  by  the  House  that  the  Court's  decision 
was  right ;  for  it  had  to  pass  an  Act  C'f  Parhament 
to  get  over  it.  A  mere  resolution  by  one  House  of 
Parliament  cannot  alter  the  law  ;  but  an  Act  of  Parlia- 
ment, passed  by  the  three  constituent  parts  of  the 
Legislature,  binds  all  Courts.  In  other  words,  the 
scope  of  the  lex  et  consuehido  Parliamenti  as  a  source 
of  law,  the  extent  to  which  it  will  be  recognised  by  the 
Courts,  is  limited  to  the  internal  and  domestic  affairs 


152      BK.  I.  PUBLIC  LAW. — PT.  II.  CENTRAL  GOVP^RNMENT. 

of  Parliament,  and  to  the  establishment  of  such  rules 
as  are  necessary  to  protect  the  independence  of  members 
in  the  discharge  of  their  duties. 

F.  The  Election  of  Members  of  the  House  of  Commons. 

The  House  of  Commons  is  an  elective  body,  that  is 
to  say,  its  members  are  chosen  by  the  electorate, 
consisting  of  persons  who,  being  duly  qualified  to  vote, 
cast  their  votes  for  one  or  other  of  the  candidates 
who  present  themselves  for  election.  The  law  relating 
to  the  quahfication  of  voters,  to  the  division  of  the 
country  into  constituencies,  and  to  the  conduct  of 
elections,  is  now  mainly  contained  in  the  Representa- 
tion of  the  People  Act,  1918. 

An  election  of  a  member  takes  place  either  upon  the 
summoning  of  a  new  Parhament  to  replace  one  which 
has  been  dissolved,  or  when  a  particular  member  ceases 
to  be  a  member  of  the  existing  House  of  Commons 
tlirough  death  or  any  other  cause.  Such  elections 
are  known  respectively  as  General  Elections  and  By- 
elections.  In  each  case,  a  writ  has  to  be  issued  out  of 
the  Crown  Office  in  Chancery,  addressed  to  a  person  in 
each  constituency,  called  the  '  returning  officer,'  who 
is  either  the  sheriff,  or  the  mayor,  or  chairman  of  the 
urban  council,  calling  upon  him  to  "  cause  election 
"  to  be  made,"  in  the  words  of  the  writ,  "  according  to 
"  law  of  a  member  to  serve  in  Parhament  "  for  the 
particular  constituency.  The  returning  officer  must 
then  fix  a  day  for  the  election,  which,  in  the  case  of  a 
General  Election,  must  be  the  eighth  day  after  the  date 
of  the  proclamation,  so  that  the  elections  throughout 
the  country  take  place  on  the  same  day ;  and  he  must 
give  public  notice  of  the  date,  time,  and  place  on  and 
at  which  the  election  will  be  held. 

The  next  step  is  the  nomination  of  candidates, 
which  is  effected  by  the  dehvery  to  the  returning  officer 
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of  one  or  more  '  nomination  papers  '  for  each  candidate, 
each  of  which  must  be  subscribed  by  a  proposer  and 
seconder  and  eight  other  persons,  all  of  whom  must 
themselves  be  registered  electors  for  the  constituency. 
Every  candidate  must  deposit  with  the  returning 
officer  the  sum  of  £150.  This  sum  is  returned  to  him 
after  the  election,  unless  he  fails  to  obtain  one-eighth 
of  the  total  number  of  votes  polled,  in  which  case  it  is 
forfeited  to  the  Treasmy. 

If  no  more  candidates  are  nominated  than  there  are 
vacancies,  the  returning  officer  at  once  declares  the 
candidate  or  candidates  to  be  elected  ;  and  the  election 
is  said  to  be  '  unopposed.'  But  if  it  is  a  contested  elec- 
tion, the  returning  officer  proceeds  to  adjourn  the  elec- 
tion, and  to  '  take  a  poll,'  i.e.,  to  take  the  votes  of  the 
electors,  which  he  must  do  on  the  ninth  day  after  the 
nomination,  if  it  is  a  General  Election,  and  not  less 
than  six  or  more  than  eight  days  after  the  nomination 
day  in  the  case  of  a  By-election.  Each  constituency  is 
divided  by  the  county  or  borough  council  for  polling 
purposes  mto  'polhng  districts,'  in  each  of  which  there 
are  'poUing  places,'  i.e.,  towns  or  viUages,  where  one 
or  more  '  poUing  stations  ' — usually  elementary  school 
buildings  or  similar  premises — are  selected.  Licensed 
premises  may  not  be  used  as  polling  stations.  The  poll 
must  be  taken  after  7  a.m.  and  before  9  p.m.  Voting  is 
by  ballot ;  each  elector,  on  arrival  at  the  polhng  station, 
being  entitled  to  receive  and  fiU  up,  in  accordance  with 
the  prescribed  conditions,  liis  baUot  paper,  which  is  then 
dropped  into  the  baUot  box.  Very  detailed  provisions 
are  enacted  (by  the  Ballot  Act,  1872,  now  made 
permanent)  to  ensure  the  secrecy  of  the  baUot. 

The  votes  are  then  counted ;  and  the  returning 
officer  declares  the  successful  candidate  to  be  elected, 
and  retm'iis  liis  name  to  the  Clerk  of  the  Crown,  who 
enters  it  in  the  Return  Book,  which  is  an  official  record 
of  the  election.     Upon  the  Clerk  of  the  Crown  notifying 
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the  election  to  the  Clerk  of  the  House  of  Commons, 
the  new  member  is  allowed  to  take  his  seat. 

Such  is  the  process  of  an  election.  It  only  remains 
to  add,  that  the  duties  of  a  returning  officer  will  be 
discharged,  except  so  far  as  he  keeps  them  in  his  own 
hands,  by  the  registration  officer,  an  official  with  whom 
we  shall  deal  presently.  We  now  turn  to  consider  the 
qualifications  of  electors. 

The  legal  qualification  of  a  parliamentary  elector  is 
a  simple  one.  Anyone  whose  name  is  on  the  register 
of  electors  may  vote  ;  anyone  whose  name  is  not  there, 
no  matter  whether  he  is  qualified  to  be  registered  or 
not,  is  not  entitled  to  vote.  The  register  is  conclusive 
on  the  matter.  And  if  a  person's  name  is  on  the 
register,  his  right  to  vote  is  so  well  recognised  by  the 
law,  that  he  may  recover  damages  against  the  returning 
officer  if  the  latter  wrongfully  refuses  to  allow  lum  to 
exercise  the  franchise.  This  was  decided  in  the  famous 
case  of  Ashby  v.  White  in  1703  (2  Ld.  Raym.  938), 
and  is  now  confirmed  by  statute. 

Two  registers  are  prepared  each  year,  one  in  the 
spring  and  one  in  the  autumn.  The  official  responsible 
for  the  preparation  of  these  registers  is  the  registration 
officer,  who  under  the  Act  of  1918  replaced  the  former 
revising  barrister.  The  registration  officer  is  the  clerk 
to  the  county  council  or  clerk  of  the  borough,  as  the 
case  may  be  ;  and,  as  the  duties  of  the  returning  officer 
will  also  normally  fall  upon  his  shoulders,  it  will  be 
seen  that  his  responsibility  is  considerable.  He  is 
ordinarily,  of  course,  a  sohcitor.  It  is  his  duty  to 
place  upon  the  register  the  names  of  all  those  who 
are  entitled  to  vote.  Who  are  they  1 — that  is  to  say, 
what  is  the  present  parhamentary  franchise  in  this 
country  ? 

For  a  complete  answer  to  this  question  it  is  necessary 
to  study  the  first  ten  sections  of  the  Representation 
of  the  People  Act,  1918,  as  amended  by  the  Act  of  1921. 
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The  rules  there  laid  down  are  complicated  ;   but  they 
may  be  summarised  as  follows  : 

In  the  case  of  a  man,  he  is  entitled  to  be  registered 
as  a  parhamentary  voter,  provided  that — 

(i)  he  is  of  full  age  ; 

(ii)  he  is  not  subject  to  any  legal  incapacity — is 
not  an  ahen,  for  instance,  or  a  peer,  or  a  lunatic 
or  felon,  or  in  any  other  way  disqualified  from 
voting.  It  should  be  noted  that  the  Act  of 
1918  abohshed  all  disquahfications  arising  out 
of  the  receipt  of  rehef  under  the  poor  law  ; 
(iii)  he  has  either  the  requisite  '  residence  quahfica- 
tion '  or  the  requisite  '  business  premises 
quahfication.' 

To  obtain  the  statutory  '  residence  qualification,'  the 
man  must  be  hving  in  the  con.stituency  on  January  15 
or  July  15  (according  to  whether  it  is  the  spring  or 
autumn  register  that  is  being  compiled),  and  must 
have  Hved  for  the  preceding  six  months  either  in  the 
constituency  or  in  the  same  parliamentary  borough  or 
county  as  that  in  which  the  constituency  is  situated, 
or  in  a  parhamentary  borough  or  county  contiguous  to 
that  in  which  the  constituency  is  situated.  Further, 
the  fact  that  he  is  hving  in  the  constituency  on  the 
appointed  day  will  not  entitle  him  to  be  registered, 
unless,  at  the  time  of  registration,  he  has  hved  there 
for  thirty  days.  That  is  to  say,  if  he  fives  there  only 
for  three  weeks,  even  if  January  15  or  July  15  faUs 
within  those  three  weeks,  he  will  not  be  entitled  to  be 
registered. 

To  obtain  the  statutory  '  business  premises  qualifica- 
tion,' the  man  must  be  occupying  business  premises 
{i.e.,  land  or  other  premises  of  the  value  of  £10  a  year  or 
upwards)  in  the  constituency  on  January  15  or  July  15, 
as  the  case  may  be,  and  must  during  the  preceding  six 
months  have  occupied  land  or  premises  of  that  value 
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either  in  the  constituency  or  in  the  same  parliamentary 
borough  or  county  as  that  in  which  the  constituency 
is  situated,  or  in  a  parhamentary  borough  or  county 
contiguous  to  that  in  which  the  constituency  is  situated. 
The  tliirty  days  rule  which  governs  the  residence 
qualification  is  not  apphcable  here. 

The  chief  point  to  notice  in  the  qualification  of  a 
male  voter  is,  that  bare  residence  is  sufficient.  There 
is  no  property  qualification.  A  pauper  in  a  workhouse, 
who  has  no  possessions  beyond  the  clothes  wliich  he 
wears,  is  as  much  entitled  to  vote  in  the  constituency 
(if  he  fulfils  the  other  conditions)  as  any  other  person. 
On  the  other  hand,  non-residents  can  only  be  registered 
if  they  occupy  business  premises  in  the  constituency 
and  have  occupied  them  (or  similar  premises  in  a 
neighbouring  constituency)  for  the  previous  six 
months. 

In  order  to  understand  the  meaning  of  the  rule  as 
to  the  dweUing-house  or  business  premises  being  in  the 
same  parhamentary  borough  or  county,  it  must  be 
remembered  that  the  country  is  divided  up,  by  a 
schedule  to  the  Act  of  1918,  into  a  number  of  parha- 
mentary boroughs  and  counties,  each  of  which  may, 
and  frequently  does,  comprise  several  constituencies. 
The  parhamentary  county  of  Devon,  for  instance,  has 
seven  constituencies  ;  the  parhamentary  borough  of 
Plymouth  has  tlu'ce.  That  is  to  say,  any  person  who 
has  resided  anywhere  in  the  county  of  Devon  during 
the  full  six  months  may  vote  in  any  one  of  the  seven 
county  constituencies  in  which  he  happens  to  be  re- 
siding on  the  appointed  day,  provided,  of  com'se,  that 
he  can  show  a  total  period  of  residence  in  that  con- 
stituency of  thirty  days.  So  a  person  who  has  Uved 
in  the  Drake  division  of  Plymouth  since  January  15, 
but  on  June  29  moves  into  the  Sutton  division  of  the 
same  borough,  will  be  entitled  to  be  registered  in  the 
autumn  register  for  Sutton  on  July  29 ;    for  he  will 


CHAr.  III. — THE  LEGISLATURE.  157 

then  have  resided  there  for  thirty  days,  one  of  which 
is  the  vital  date  of  July  15.  Other  illustrations  may 
readily  be  constructed  by  the  reader.  It  should  be 
added,  that  the  whole  of  London  is  regarded  as  one 
parhamentary  borough  under  this  rule. 

A  woman's  title  to  be  registered,  which  dates  only 
from  the  Act  of  1918,  differs  considerably  from  that 
of  a  male  voter.  To  obtain  her  qualification  for 
registration  she  has  to  fulfil  the  following  conditions  : 

(i)  she  must  be  over  thirty  years  of  age.     If  she  is 
under  thirty,  though  she  may  have  a  local 
government    vote,   she    cannot    exercise    the 
parhamentary  franchise  ; 
(ii)  she  must  not  be  under  any  legal  incapacity. 
These   incapacities    are    the    same    as    those 
which  affect  men,  except  that  a  peeress  in 
her  own  right  is  presumably  not  entitled  to 
vote  for  (or  herself  to  become)  a  member  of 
the  House  of  Commons  ; 
(iii)  she  must  either  herself  be  entitled  to  the  local 
government    franchise    in    respect     of    her 
occupation  of  a  dwelhng-house  in  the  con- 
stituency, or  of  land  or  premises  (other  than 
a  dwelling-house)  of  the  annual  value  of  £5, 
or  must  be  the  wife  of   a  husband  who  is 
entitled  to  be  registered  as  a  local  govern- 
ment elector.     And,  to  obtain  the  local  gov- 
ernment  franchise,   it  is  necessary  that  she 
(or,  if  she  is  claiming  through  her  husband, 
her  husband)  should  be  in  occupation  of  the 
dwelling-house  or  land  or  premises  on  January 
15  or  July  15,  as  the  case  may  be,  and  have 
been  in   occupation   of   some  premises   (not 
necessarily  the  same)  in  the  same  or  a  neigh- 
bouring local  government  area  for  the  pre- 
ceding six  months.     And.  as  in  the  case  of 
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the  residence  qualification  for  a  male  par- 
liamentary voter,  the  local  government  fran- 
chise is  not  given  unless  the  occupation  of  the 
land  or  premises  in  the  area  lasts  thirty  days. 

The  Act  of  1918  further  introduced  a  check  on 
phiral  voting.  It  is  clear  from  the  account  which 
we  have  just  given,  that  a  man  might  claim  several 
votes  in  different  constituencies.  This  is  prevented 
by  the  following  rules  : 

(i)  a  man  may  not  vote  more  than  twice  at  any 
General  Election,  and  one  of  these  two  votes 
must  be  cast  in  the  constituency  where  he 
has  a  residence  quahfication,  so  that  he  can 
only  vote  once  in  respect  of  business  premises 
qualification  ; 
(ii)  a  woman,  other  than  a  university  voter,  may 
only  vote  once. 

Where  premises  are  occupied  jointly  by  two  or  more 
persons,  a  cpiestion  must  arise  as  to  which  of  them 
can  claim  to  be  registered.  The  statute  answers  this 
by  enacting  that  all  persons  can  be  registered  who  are 
bond  fide  partners  in  the  business  carried  on  upon  the 
premises.  If  they  are  not  bond  fide  partners,  only  two 
of  the  occupants  can  be  registered.  But  if  it  is  a 
dweUing-house,  only  one  of  the  occupants  is  regarded 
as  being  qualified  by  residence. 

The  bulk  of  the  work  in  the  preparation  of  the 
register  is  performed  by  the  overseers,  who  are  respon- 
sible for  supplying  to  the  registration  ofiicer  a  fist 
of  the  persons  in  their  parish  who  are  primd  facie 
entitled  to  be  registered.  It  is  not  necessary  for  the 
ordinary  householder  to  claim  his  vote  ;  for  his  name 
should  be  entered  on  the  list  by  the  overseers,  and  he 
can  examine  the  list  as  soon  as  it  is  published  to  ensure 
that  he  is  registered.  But  if  his  name  should  be 
omitted,  and  he  should   consider  himself  entitled  to 
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vote,  he  must  send  a  claim  to  the  registration  officer. 
Objection  may  be  made  to  his  name  being  registered, 
or,  if  it  has  already  been  entered,  application  may  be 
made  to  have  it  removed,  by  any  person  whose  name 
appears  on  the  electors'  lists  for  the  constituency  ;  and, 
further,  the  registration  officer  himself  must  be  satisfied 
that  there  is  due  ground  for  entering  the  name  on  the 
list.  If  objection  is  taken  either  by  the  registration 
officer  or  by  another  elector,  the  registration  officer 
has  to  decide  whether  the  claim  is  valid  or  not ;  and 
from  his  decision  there  is  an  appeal,  at  the  instance  of 
the  claimant  or  the  objector,  as  the  case  may  be,  to 
the  county  court,  and  thence,  on  a  point  of  law  only, 
to  the  Court  of  Appeal,  Avhose  decision  is  final.  At 
the  hearing  before  the  registration  officer,  the  claimant 
or  objector  may  apj)ear  himself  or  be  rejDresented  by 
any  person  except  a  barrister ;  though  why  member- 
ship of  that  profession  should  be  the  only  disquah- 
fication  for  this  function  of  advocacy  is  not  clear. 
Counsel  may  appear,  however,  before  the  appellate 
Courts. 

An  interesting  novelty  introduced  by  the  Act  of 
1918  is,  the  provision  authorising  absent  voters  to 
cast  their  votes  at  elections.  Any  person  who  can 
satisfy  the  registration  officer  that,  by  reason  of  his 
occupation,  he  may  be  debarred  from  voting  at  the 
polls,  may  claim  to  be  entered  on  the  absent  voters' 
list  ;  and  soldiers,  sailors,  and  airmen  are  entitled  to 
be  placed  on  tliis  Ust  without  making  any  formal 
claim.  The  effect  of  having  his  name  placed  on  this 
list  is,  that  the  voter  may  send  his  ballot  paper  by 
post  to  the  returning  officer,  or  may  even,  in  the  case 
of  merchant  seamen  and  fishermen  (and  of  military 
and  naval  voters,  where  an  Order  in  Council  so  directs), 
appoint  a  proxy  to  vote  for  him. 

When  the  registers  are  completed,  they  come  into 
force    on    April  15  and  October  15  respectively,    and 
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remain  in  force  for  six  months  ;  and  any  election  that 
takes  place  during  those  six  months  will  be  held  upon 
that  register,  even  though  the  j)i"eparation  of  the 
next  register  has  been  commenced. 

Elections  of  members  for  university  constituencies, 
of  which  there  are  six,  returning  eleven  members,  are 
conducted  upon  lines  which  differ  materially  from 
those  indicated  above  ;  but  we  have  not  space  here 
to  draw  attention  to  the  various  sections  of  the  Act 
dealing  with  them.  It  may  be  mentioned,  however, 
that,  in  the  four  university  constituencies  which  return 
two  or  more  members,  the  system  known  as  '  pro- 
portional representation '  is  in  force  :  that  is  to  say, 
each  registered  elector  has  one  transferable  vote,  and 
may  indicate  his  order  of  preference  for  the  candidates. 
So  that,  even  if  his  first  choice  does  not  obtain  a  seat, 
his  vote  may  be  the  means  of  electing  one  of  his  later 
choices. 

From  the  earliest  times  the  Law  of  the  Constitution 
has  directed  itself  towards  securing  the  freedom  of 
elections  from  all  external  influences  upon  the  voters  ; 
and  a  variety  of  statutes  have  been  passed  with  this 
end  in  view,  most  of  which  have  not  been  affected  by 
the  Representation  of  the  People  Act,  1918,  Thus, 
by  an  Act  of  1835,  if  an  election  is  interrupted  by  riot 
or  open  violence,  the  returning  officer  is  to  adjourn 
the  proceedings  until  the  interruption  has  ceased. 
Even  then,  if  it  appears  that  there  has  been  general 
intimidation  throughout  the  constituency,  whether 
instigated  by,  or  by  the  agents  of,  any  candidate  or 
not,  so  that  the  election  has  not  been  entirely  free,  it 
may  be  declared  void. 

Apart  from  direct  violence  and  intimidation,  it  has 
been  the  policy  of  the  Legislature  to  make  stringent 
provisions  against  the  more  secret  forms  of  influence 
upon  voters,  such  as  the  '  infamous  practices  of 
bribery  and  corruption.'     Ev^en  at  the  Common  Law, 
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bribery  at  elections  is  an  offence ;  but  the  law  against 
these  practices  is  now  contained  in  Acts  passed  chiefly 
during  the  last  century,  of  which  the  most  important 
is  the  Corrupt  Practices  Act,  1883.  We  proceed  to 
give  a  short  summary  of  this  legislation. 

A  very  important  distinction  is  drawn  between 
corrupt  practices,  which  are  mala  in  se  and  necessarily 
imply  guilty  knowledge  or  intention,  and  merely 
illegal  practices,  which  are  mala  prohihita  and  may  be 
done  through  inadvertence  or  ignorance,  without  any 
intention  to  violate  the  law.  Amongst  corrupt  prac- 
tices the  following  may  be  mentioned  : — 

Bribery,  whether  before,  at,  or  after  the  election, 
and  whether  the  guilty  party  is  the  briber  or  the 
bribed.  Any  colourable  expenditure  of  money,  such 
as  the  employment  of  a  person  to  render  unneeded 
services  or  the  hiring  of  premises  which  are  not  used, 
may  amount  to  bribery. 

Treating,  a  species  of  bribery  in  which  the  reward 
offered  takes  the  form  of  food,  drink,  or  other  enter- 
tainment. It  must  be  corrupt  treating  :  thus  it  is 
not  treating  to  give  a  tip  to  a  porter  or  guard  on 
the  railway,  whereas  it  has  been  held  to  be  treating 
when  an  entertainment  was  given  at  which  a  three- 
penny ticket  entitled  the  purchaser  to  claret  and 
sandwiches. 

Personation,  which  is  the  assumption  of  a  false 
identity  at  the  polls.  This  offence  is  a  felony,  pun- 
ishable with  two  years'  imprisonment. 

Undue  influence,  which  consists  in  the  apphcation 
of  force,  physical  or  moral,  or  threats  or  intimidation, 
with  a  view  to  influencing  the  casting  or  withholding 
of  a  vote. 

Bribery,  treating,  and  undue  influence  are  mis- 
demeanours, punishable  with  imprisonment  for  one 
year  or  a  fine  of  £200.  And  any  corrupt  practice, 
if  proved,  has  the  effect  of  excluding  the  guilty  party 
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from  all  electoral  rights,  and  all  capacity  for  public 
office,  for  a  period  of  seven  years. 

Illegal  practices  are  such  as  do  not  necessarily 
involve  any  corrupt  design  on  the  part  of  those  who 
are  guilty  of  them.  They  include  such  ofiences  as  the 
following  : 

Hiring  conveyances  to  convey  electors  to  the  polls. 

Hiring  spaces  for  advertisements  other  than  from 
an  elector  whose  ordinary  business  it  is  to  post 
advertisements. 

Setting  up  an  excessive  number  of  committee  rooms. 

Excessive  expenditure  on  the  part  of  a  candidate  or 
his  election  agent.  The  Legislature  has  laid  down  a 
maximum  limit,  excluding  the  personal  expenditure  of 
the  candidate,  of  sevenpence  per  elector  in  county 
constituencies,  and  fivepence  per  elector  in  borough 
constituencies.  Every  candidate  is  bound  to  make  a 
return  in  a  specified  form  of  his  election  expenses 
within  thirty-five  days  after  the  election.  The  re- 
turning officer's  expenses,  which  used  to  be  paid  by 
the  candidates,  are  now  usually  met  by  the  Treasury. 

False  statemeiits  of  fact  relating  to  candidates,  even 
though  these  do  not  amount  to  defamation.  The 
statements  must  be  of  fact  :  thus,  to  call  a  candidate 
a  '  Radical  traitor  '  is  an  expression  of  opinion  merely, 
and  not  an  illegal  practice  ;  on  the  other  hand,  to  say 
(falsely)  that  he  has  shot  a  fox,  would  be  illegal,  at  any 
rate  in  a  constituency  where  there  are  hunting  interests. 

Acting  in  a  disorderly  manner  at  a  political  meeting 
for  the  purpose  of  preventing  the  transaction  of  the 
business  for  which  the  meeting  was  called  together 
(Pubhc  Meetings  Act,  1908). 

These  are  only  a  small  number  of  the  numerous 
illegal  practices  defined  in  the  various  statutes. 

A  person  guilty  of  a  merely  illegal  practice  cannot 
be  sent  to  prison  ;  but  he  is  liable,  upon  summary  con- 
viction, to  a  fine  of  £100,  and  is  prohibited  for  a  period  of 
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five  years  from  voting  at  any  election  in  the  same  con- 
stituency. It  will  thus  be  seen  that  the  penalties  for 
an  illegal  practice  are  much  less  severe  than  those  with 
which  corrupt  practices  are  visited. 

Besides  these  penal  provisions,  a  further  safeguard 
of  the  i^urity  of  elections  is  to  be  found  in  the  power, 
which  the  House  of  Commons  itself  exercises,  to  ex- 
clude any  member  whom  it  considers  unfit  to  take  his 
place  in  Parhament.  Formerly,  this  power  was  used 
both  where  the  member  was  considered  unsatisfactory 
on  personal  grounds,  and  also  where  the  disquahfication 
arose  from  the  mode  in  which  his  election  had  been 
conducted ;  but  this  latter  jurisdiction  was  trans- 
ferred by  the  Parliamentary  Elections  Act,  1868,  to 
the  High  Court  of  Justice,  and  now,  under  that  Act, 
as  amended  by  subsequent  statutes,  all  questions 
relating  to  controverted  elections — that  is  to  say, 
where  it  is  alleged  that  the  election  has  been  vitiated 
by  some  informaUty,  or  that  the  successful  candidate 
has  won  the  seat  with  the  aid  of  voters  who  were  not 
entitled  to  vote,  or  whose  votes  were  procured  through 
improper  inducements,  such  as  the  corrupt  and  illegal 
practices  above  mentioned — are  tried  and  decided 
by  a  proceeding  known  as  an  '  election  petition.'  The 
procedure  upon  such  petitions  is  too  compHcated  to 
be  set  out  in  this  work;  but  its  chief  features  may 
be  summarised  as  follows. 

Any  person  who  voted,  or  had  a  right  to  vote,  at  the 
election,  or  who  claims  to  have  had  a  right  to  be 
returned  or  to  have  been  elected,  or  alleges  himself  to 
have  been  a  candidate  thereat,  may,  within  the  period 
of  twenty-one  days  after  the  return,  or,  in  case  of  an 
alleged  corrupt  practice,  wdthin  twenty-eight  days,  or. 
in  case  of  an  illegal  practice,  within  fourteen  days, 
after  the  date  of  the  alleged  corrupt  or  illegal  practice, 
subscribe  a  petition,  complaining  of  an  undue  return 
or  election  ;  which  petition  must  thereupon  be  served 
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by  the  j)etitioner  on  the  respondent,  that  is  to  say, 
on  the  candidate  or  candidates  who  have  been  re- 
turned. The  petitioner  must  give  security,  to  the 
amount  of  one  thousand  pounds,  for  the  payment  of 
all  costs,  charges,  and  expenses.  The  petition  is 
then  heard  and  discussed,  much  as  the  trial  of  an 
ordinary  civil  case,  before  two  Judges  of  the  High 
(yourt,  sitting  de  die  in  diem,  in  open  court  without  a 
jury,  and  with  witnesses  examined  on  oath,  and,  as  a 
general  rule,  in  the  borough  or  county  the  election  for 
which  has  been  impugned.  But  the  Director  of  Pubhc 
Prosecutions  must,  by  himself  or  by  his  deputy,  attend 
the  trial. 

At  the  conclusion  of  the  trial,  the  Judges  determine 
whether  the  member  whose  return  or  election  is  com- 
plained of,  or  any  or  what  other  person,  was  duly 
returned  or  elected,  or  whether  the  election  was  void  ; 
and  they  certify  the  same  in  writing  to  the  Speaker. 
The  determination  of  the  Judges  is  final  to  all  intents 
and  purposes  ;  and,  on  receiving  the  Judges'  cer- 
tificate, the  House  itself  gives  directions  as  to  con- 
firming or  altering  the  return,  or  issuing  a  writ  for  a 
new  election,  as  circumstances  may  require.  But  if 
it  appears  to  the  Judges  trying  the  petition,  that  any 
questions  of  law,  as  to  the  admissibihtj^  of  evidence  or 
otherwise,  require  further  consideration  by  the  Court, 
it  is  lawful  for  them  to  postpone  the  grant  of  their  cer- 
tificate until  the  Court  has  determined  such  questions. 
Also,  where  any  charge  is  made,  in  the  petition,  of 
any  corrupt  or  illegal  practice,  the  Judges  are  required 
to  certify  as  to  the  same,  or  to  make  any  special  report 
which  the  occasion  may  require  ;  in  the  latter  case, 
the  House  of  Commons  may  make  such  order  in  respect 
of  any  such  special  report  as  it  shall  think  proper. 
And,  on  a  report  by  the  Judges  that  any  corrupt  or 
illegal  practice  has  lieen  committed,  either  by  a  can- 
didate personally,  or  tlirough  an  agent  with  liis  know- 
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ledge  and  consent,  or  by  any  other  person,  tlie  guilty 
party  is  subject  to  such  incapacities,  penalties,  and 
disqualifications,  as  have  been  already  mentioned. 
Where  it  is  represented  to  His  Majesty,  by  a  joint 
Address  of  both  Houses  of  Parliament,  that  there  is 
reason  to  beheve,  or  that  an  election  court  has  reported 
to  the  Speaker,  that  corrupt  or  illegal  practices  have 
extensively  prevailed  in  any  county,  borough,  or 
other  place  sending  a  member  or  members  to  Parlia- 
ment, His  Majesty  may  appoint  commissioners  to 
make  enquiry  into  these  alleged  practices.  And  it 
has  been  the  practice  of  the  Legislature,  where  the 
report  of  such  commissioners  has  been  unfavourable, 
to  deprive  the  constituency  in  question,  either  per- 
manently or  for  a  time,  of  its  right  to  send  members 
to  ParUament. 

It  only  remains  to  add,  that  a  member  of  the  House 
of  Commons,  once  he  has  been  duly  elected,  although 
he  is  chosen  by  one  particular  constituency,  is  bound 
to  serve  the  whole  realm  ;  "  the  end  of  his  coming 
"  thither,"  as  Blackstone  puts  it,  "  being  not  particular 
"  but  general — not  barely  to  advantage  his  constitu- 
'•'  ents,  but  the  Commonwealth  as  a  whole."  In  other 
words,  he  is  a  representative,  not  a  delegate.  He  is 
under  no  obhgation  to  consult  with  his  constituents, 
or  to  follow  their  instructions,  as  to  the  policy  which 
they  wish  liim  to  support,  unless  he  himself  thinks 
proper  and  prudent  to  do  so.  Indeed  it  is  his  duty  as 
a  member  of  Parliament,  in  which  capacity  there  are 
confided  to  his  care  the  interests  of  the  whole  com- 
munity as  opposed  to  those  of  any  sect  or  locality,  to 
cast  his  vote  in  the  House  in  favour  of  the  proposal 
which  he  considers  right  and  most  conducive  to  the 
welfare  of  the  nation  as  a  whole,  even  though  it  may 
be  a  departure  from  the  programme  of  the  jjarty  or 
leader  whose  cause  he  was  elected  by  his  constituents 
to  espouse.     Through  him  as  their  representative,  the 
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electors  vote  upon  problems  of  national  and  imperial 
importance  ;  and  it  is  contrary  to  the  whole  principle 
of  parliamentary  representation  —  a  doctrine  which 
originated  in  England  six  hundred  years  ago,  and  has 
now  been  copied  by  every  civilised  state — that  the 
elected  member  should  allow  his  mind  to  be  swayed 
by  narrow  and  parochial  considerations. 


G.  The  Procedure  of  Parlimnent. 

We  now  come  to  discuss  the  actual  process  by  which 
statutes  or  Acts  of  Parliament  are  passed. 

Each  House  is  presided  over  by  a  Speaker.  The 
Speaker  of  the  House  of  Lords  is,  in  practice,  the  Lord 
Chancellor,  although  the  King  may  appoint  another 
person  (not  necessarily  a  peer)  or,  in  default  of  such 
appointment,  the  Lords  may  elect  their  own  Speaker. 
The  Speaker  of  the  House  of  Commons  (always  spoken  of 
as  '  the  Speaker'),  on  the  other  hand,  is  a  member  of 
the  House,  and  is  elected  by  the  House,  though  his 
choice  has  to  be  approved  by  the  King.  The  Lord 
Chancellor  may,  and  constantly  does,  take  part  in 
debates  in  the  Lords  ;  but  the  Speaker  never  gives 
liis  opinion  or  argues,  and,  in  fact,  may  not  do  so 
except  when  the  House  has  resolved  itself  into  Com- 
mittee in  the  manner  explained  below.  Again,  the 
Speaker  never  votes  unless  the  votes  of  the  House  are 
equal,  in  which  case  he  has  a  casting  vote  ;  whereas 
the  Lord  Chancellor  is  entitled  to  vote  in  all  divisions, 
but  has  no  casting  vote,  the  rule  in  the  Lords  being  that, 
upon  an  equality  of  votes,  the  negative  opinion  prevails. 
In  the  absence  of  the  Lord  Chancellor,  his  place  is  taken 
by  one  of  several  Deputy-Speakers  appointed  by  the 
Crown,  whereas  in  the  House  of  Commons  the  Chairman 
(or  in  his  absence  the  Deputy-Chairman)  of  Ways  and 
Means  acts  as  Speaker  in  the  absence  of  the  Speaker 
himself.     The  Speaker  occupies  a  much  more  important 
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position  ill  the  House  of  Commons,  in  relation  to  the 
business  of  the  House,  than  does  the  Lord  Chancellor 
in  the  other  House.  Thus  the  Speaker  is  the  channel 
of  communication  between  the  House  and  the  Crown  ; 
he  has  certain  quasi- judicial  powers,  for  instance,  the 
power  of  certifying  that  a  Bill  is  a  Money  Bill  for  the 
purposes  of  the  Parhament  Act ;  and,  finally,  his 
powers  with  regard  to  the  control  of  debate  and  main- 
tenance of  order  in  the  House  are  far  greater  than  those 
of  the  Lord  Chancellor,  who  is  rather  an  official  than 
the  President  of  the  House  of  Lords,  and,  indeed,  has, 
perhaps,  no  disciplinary  powers  over  the  peers.  Fur- 
ther, the  position  of  Speaker  is  the  highest  rank  open 
to  a  commoner  ;  he  is  the  '  first  commoner, '  and 
takes  precedence  immediately  after  the  peers  of  the 
realm. 

All  Acts  of  Parliament  begin  their  life  as  Bills  ;  and 
a  Bill  does  not  become  an  Act  or  Statute  until  it  has 
passed  both  Houses  and  received  the  royal  assent. 
Bills  are  divided  into  two  classes :  Pubhc  Bills,  sub- 
divided into  those  which  are  and  those  which  are  not 
Money  Bills,  and  Private  Bills,  which  may  be  either 
Private  Bills  proper,  dealing  with  matters  of  purely 
individual  interest,  such  as  the  alteration  of  the  terms 
of  a  trust,  or  liocal  Bills,  which  form  far  the  greater 
part  of  private  legislation,  and  are  concerned  with  all 
Idnds  of  matters  of  local  interest,  and  especially  with 
the  powers  of  municipal  corporations  and  large  com- 
mercial undertakings,  such  as  railways  and  gas  com- 
panies, where  the  nature  of  the  undertaking  is  bound 
to  interfere  with  private  rights,  so  that  statutory 
authority  is  necessary  to  enable  them  to  be  carried 
on  with  immunity  from  endless  civil  proceedings. 
Public  and  Private  Bills  are  subject  to  some  small 
but  very  important  differences  in  procedure  while 
passing  through  Parliament,  and  require  to  be  dealt 
with    independently.     We    will    commence    with    the 
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consideration  of  a  Public  Bill,  assuming  that  it  is  to 
be  introduced  in  the  House  of  Commons,  and  that  it 
is  not  a  Bill  to  which  the  financial  provisions  of  the 
Parliament  Act,  1911,  are  applicable. 

The  procedure  relating  to  the  passing  of  Bills  is 
laid  down  in  Standing  (or  permanent)  and  Sessional 
(or  temporary)  Orders,  made  by  each  House.  These 
Orders,  which  are  exceedingly  detailed  and  are  liable 
to  alteration  at  any  time  to  suit  the  requirements  of 
Government  legislation,  prescribe,  amongst  other  things, 
the  nature  of  the  business  to  be  taken  at  each  sitting 
of  the  House  ;  and  one  naturally  finds  that  Govern- 
ment Bills  ordinarily  obtain  precedence  over  those 
introduced  by  private  members.  But  both  Idnds  of 
Pubhc  Bills  are  introduced  in  the  same  way,  namely, 
upon  notice  of  intention  to  introduce  on  a  certain  day. 
The  Bill  is  then  presented  by  the  Minister  or  private 
member  who  is  introducing  it ;  and  the  question  is 
put  and  carried  that  the  Bill  be  read  a  first  time,  and 
printed.  This  is  called  the  '  first  reading  '  of  the  Bill  ; 
and,  as  may  be  seen,  it  is  in  reality  a  purely  formal 
process. 

The  next  stage  is  the  '  second  reading.'  Owing  to 
the  congestion  of  essential  Government  business,  it  is 
nowadays  very  difficult  for  a  private  member  to  get 
his  Bill  put  down  for  second  reading  ;  and  the  effect  is, 
that  no  legislation  can  be  passed  through  the  House  of 
Commons  without  the  support  of  the  Government. 
But  if  it  is  a  Government  Bill,  or  a  Bill  the  passage  of 
which  the  Government  are  willing  to  facihtate,  it  is 
presented  in  due  course  for  its  second  reading.  The 
debate  on  the  second  reading  is  the  occasion  on  which 
the  general  principle  involved  in  the  Bill  is  discussed, 
and  amendments  are  not  allowed  to  be  moved  ;  the 
sole  question  being  whether  the  alteration  proposed  to 
be  made  in  the  law,  or  the  proj)osed  tax,  or  whatever 
it  may  be,  is  desirable.     The  question  is  put  :  that  the 
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Bill  be  read  a  second  time  ;  and,  on  this  being  carried, 
the  Bill  is  said  to  have  passed  its  second  reading. 
The  detailed  consideration  of  the  provisions  of  the  Bill 
then  begins  ;  and  it  is  '  committed,'  that  is  to  say, 
referred  to  a  committee,  which  is  usually  either  a 
standing  committee,  consisting  of  some  seventy  or 
eighty  members,  or,  in  the  case  of  an  important  Bill, 
a  committee  of  the  whole  House,  composed  of  every 
member.  In  order  to  form  a  committee  of  the  whole 
House,  the  Speaker  quits  his  chair  ;  and  the  chair  at 
the  table  of  the  House  is  taken  by  the  Chairman,  or 
one  of  the  Deputy  Chairmen,  of  Committees.  The 
Speaker  is  then  free  to  sit  and  debate  as  a  private 
member.  In  these  committees,  the  Bill  is  debated 
clause  by  clause,  amendments  are  made,  and  blanks 
are  filled  in  ;  and  sometimes  the  BiU  is  entirely  re- 
modelled. After  it  has  gone  through  committee,  the 
Chairman  reports  it  to  the  House,  with  such  amend- 
ments as  the  committee  may  have  made.  The  House 
next,  either  forthwith  or  on  some  later  date,  the 
Speaker  resuming  the  chair,  reconsiders  the  whole  Bill 
once  more  ;  first  deahng  v,dth  any  new  proposed 
clauses,  and  then  considering  any  amendments  pro- 
posed to  the  Bill  as  amended  in  committee.  But  it 
must  be  observed  that  a  Bill  is  not  required  to  pass 
through  this  particular  stage,  technically  known  as 
the  'report  stage,'  unless  it  has  been  amended  in 
committee. 

When  the  House  has  dealt  with  all  the  new  clauses 
and  amendments  proposed,  the  Bill  is  read  a  third 
time  and  passed,  and  carried  by  the  Clerk  of  the 
Commons  to  the  House  of  Lords. 

It  wiU  be  seen  that  there  are  three  stages  at  which 
the  subject-matter  of  the  Bill  can  be  criticised — upon 
the  motion  for  second  reading,  in  committee,  and  at 
the  report  stage.  Formerly  there  was  no  limitation 
upon  the  right  of  every  member  to  addi*ess  the  House 
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or  the  committee  at  any  length,  provided  that  he 
was  not  irrelevant  or  disorderly ;  but,  during  the  last 
thirty  or  forty  years,  it  became  the  adopted  policy  of 
certain  sections  of  the  House  to  utilise  this  freedom 
as  a  means  of  obstruction.  Partly  to  overcome  this 
obstruction,  and  partly  to  enable  the  Government 
to  cope  with  the  ever-increasing  demands  upon  the 
time  of  the  House,  two  devices  have  been  invented, 
which  are  of  sufficient  importance  to  be  mentioned 
here.  One  is  called  the  '  closure.'  At  any  stage  in 
the  debate,  any  member  may  move  that  the  question 
be  now  put ;  and,  if  the  Speaker  (or  Chairman)  accepts 
the  motion  and  it  is  carried,  the  question  is  at  once  put 
and  decided  without  further  amendment  or  debate. 
The  second  is  the  '  guillotine,'  which  consists  of  a 
resolution  passed  by  the  House,  allotting  a  certain 
definite  time  to  each  portion  of  the  Bill.  Upon  the 
expiration  of  that  time,  whether  all  those  particular 
clauses  of  the  Bill  have  been  discussed  or  not,  the 
guillotine  falls  ;  and  no  discussion  is  allowed  of  the 
remainder  of  that  portion,  which  is  passed  by  the 
Government  majority  without  debate.  The  effect,  of 
course,  is  that  the  Government  can  ensure  that  any 
given  Bill  shall  pass  the  House  of  Commons  by  a  given 
date. 

When  the  Bill  reaches  the  House  of  Lords,  it  passes 
through  the  same  forms  as  in  the  House  of  Commons. 
If  it  is  rejected,  no  more  notice  is  taken  ;  but  the 
matter  passes  sub  silentio,  to  prevent  unbecoming 
altercations.  If  it  is  passed,  the  Lords  send  a  message 
to  the  Commons  that  they  have  agreed  to  the  Bill. 
But  if  any  amendments  are  made,  such  amendments 
are  sent  down  with  the  Bill,  to  receive  the  concurrence 
of  the  Commons.  If  the  Commons  disagree  with  the 
amendments,  there  are  certain  formal  ways  in  which 
the  two  Houses  can  discuss  their  disagreement ;  but, 
in  practice,  the  matter  is  settled  informally  between 
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the  leaders  of  the  two  Houses.  But  if  both  Houses 
remain  inflexible,  the  Bill  is  dropped  for  the  time 
being  ;  though  it  may,  of  course,  now  be  sent  up  again 
under  the  provisions  of  the  Parliament  Act,  1911, 
previously  described  (pp.  128-132).  Should  such  action 
be  contemplated,  the  Commons  will  be  careful  about 
admitting  any  amendments  by  the  Lords  ;  for  it  is 
necessary,  by  the  terms  of  the  Parhament  Act,  that 
the  Bill  sent  up  in  successive  sessions  shall  be  the 
smnt  Bill.  That  Act,  however,  provides  for  the  case 
in  which  the  Commons  are  prepared  to  compromise, 
by  enacting  (s.  2  (4))  that  amendments  made  by  the 
Lords  (either  of  their  own  motion  or  on  the  suggestion 
of  the  Commons),  and  accepted  by  the  Commons,  shall 
not  be  deemed  alterations  in  the  Bill.  And  purely 
formal  alterations,  necessitated  by  the  lapse  of  time, 
may  be  made  by  the  Commons  during  the  passage 
of  a  measure,  without  jeopardising  the  progress  of  the 
Bill  under  the  Parliament  Act. 

When  the  Houses  are  agreed  on  a  measure,  other 
than  a  Money  Bill,  it  is  lodged  at  the  House  of  Lords, 
until  a  convenient  opportunity  occurs  of  presenting 
it  to  His  Majesty  for  his  royal  assent.  But  a  Money 
Bill,  and,  presumably,  a  Bill  passed  under  the  provisions 
of  the  Parliament  Act,  1911,  remain  in  the  custody 
of  the  House  of  Commons  until  presented  for  the 
royal  assent. 

It  will,  of  course,  be  understood,  that  legislation 
(other  than  Money  Bills)  may,  and  frequently  does, 
originate  in  the  House  of  Lords  ;  in  which  case  similar 
forms  are  observed,  mutatis  ytiutmidis,  as  in  the  case  of 
measures  which  begin  in  the  Commons'  House.  But 
no  leave  to  introduce  a  Bill  was  ever  required  by 
any  peer  of  Parhament ;  and,  in  the  details  of  the 
progress  of  a  measure,  there  are  many  minor  differences 
between  the  procedures  of  the  two  Houses. 

The  royal  assent  to  a  Bill  may  be  given  either  in 
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person  or  by  commission.  Where  it  is  given  in  person, 
the  King  comes  to  the  House  of  Lords,  and,  sending  for 
the  Commons  to  the  bar,  the  titles  of  all  the  Bills  that 
have  passed  both  Houses  are  read  ;  and  the  King's 
answer  is  declared  by  the  Clerk  of  the  ParHament  in 
Norman-French.  If  the  King  consents  to  a  PubHc  Bill, 
the  Clerk  declares  "  le  roy  (or  la  reyne)  le  veiilt.'"  If  the 
King  refuses  his  assent,  it  is  in  the  gentle  language  of 
"  le  roy  (or  la  reyne)  s'avisera.''  But  the  royal  assent 
may  be  given  by  commission,  by  virtue  of  the  statute 
33  Hen.  YIII  (1542)  c.  21,  which  enabled  the  King  to 
give  his  assent  by  letters  patent  under  his  Great  Seal, 
signed  with  his  hand,  and  notified  in  his  absence  to 
both  Houses  assembled  together  in  the  House  of 
Lords. 

In  legal  theor}^  the  King  is  capable  of  refusing 
to  give  his  assent  to  a  Bill  ;  and,  if  he  did  so  refuse, 
the  Bill,  although  it  had  passed  both  Commons  and 
Lords,  could  not  become  law.  But  for  over  two 
centuries,  no  monarch  has  placed  himself  in  opposition 
to  the  wishes  of  the  people  as  expressed  through  their 
representatives.  The  spirit  of  the  Constitution  is,  that 
the  government  is  carried  on  by  the  Houses  of  Parlia- 
ment (since  1911  one  may  say  by  one  House  only),  and 
that  the  King's  functions  in  legislation  are  purely 
formal.  The  last  occasion  when  the  royal  assent  was 
refused  was  when  Queen  Anne  rejected  the  Scotch 
Militia  Bill  in  1707  ;  and  it  is  unlikely  that  the  words 
"  le  roy  s'avisera  "  Avill  ever  be  spoken  in  the  House  of 
Lords  again. 

When  the  Bill  has  received  the  royal  assent,  it  is 
then,  and  not  before,  a  statute  or  Act  of  ParHament ; 
and,  by  the  Acts  of  Parhament  (Commencement)  Act, 
1793,  the  Clerk  of  Parliament  is  directed  to  endorse  on 
every  Act,  immediately  after  the  title  thereof,  the 
day,  month,  and  year  v>'hen  the  same  passed,  and 
received  the  royal  assent.     Such  endorsement  is  part 
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of  the  Act,  and  is  now  the  date  of  the  taking  effect  of 
the  Act,  where  no  other  time  for  its  commencement  is 
prescribed  by  the  Act  itself. 

The  Statute  or  Act  is  then  placed  among  the  records 
of  the  kingdom.  No  formal  promulgation  of  it  is 
necessary  to  give  it  the  force  of  a  law,  because  every 
man  in  England  is,  in  judgment  of  law,  party  to  the 
making  of  an  Act  of  Parliament,  being  present  thereat 
by  his  representatives.  However,  the  King's  Printer 
is  bound,  by  virtue  of  his  office,  to  print  each  Act  for 
the  information  of  the  whole  land. 

There  are  certain  pecuharities  in  the  procedure 
relating  to  Money  Bills.  We  have  seen  that  they  must 
originate  in  the  Lower  House,  and  that  the  functions 
of  the  House  of  Lords  in  relation  to  them  have  recently 
been  reduced  to  a  nuUity  (pp.  130-131).  As  regards 
procedure,  the  first  point  to  notice  is  that,  in  practice, 
only  Ministers  make  proposals  for  the  raising  or  spend- 
ing of  pubhc  money  ;  for  the  reason  that,  in  theory, 
the  pubhc  revenue  is  asked  for  and  sj^ent  solely  by  the 
Crown,  so  that  it  must  be  a  representative  of  the  Crown, 
one  of  the  Ministers  of  State,  who  declares  the  purposes 
for  which  the  money  is  required.  Second,  financial 
legislation  is  invariably  committed  to  a  committee 
of  the  whole  House,  sitting  either  as  a  Committee  of 
Supply  for  the  purpose  of  allocating  pubhc  money  to 
particular  State  purposes,  or  as  a  Committee  of  Ways 
and  Means  to  consider  the  sources  whence  the  necessary 
money  is  to  be  raised,  whether  by  payments  from  the 
Consolidated  Fund  or  by  new  taxation.  The  resolu- 
tions passed  in  this  latter  committee  finally  become 
embodied  in  two  Bills  in  each  session,  the  Appropria- 
tion Bill,  which  '  appropriates '  money  from  the  Con- 
sohdated  Fund  for  supply  services,  and  the  Finance 
Bill  (popularly  known  as  the  Budget),  which  fixes  the 
taxes  to  be  levied  during  the  year.  These  Bills  have 
to    pass    through   Parliament   and    receive   the  royal 
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assent  like  any  other  Bill,  before  they  have  statutory 
force.  But,  as  the  Finance  Bill  is  usually  a  comphcated 
measure,  which  is  not  passed  until  towards  the  close  of 
the  session,  it  used  to  be  the  practice  for  the  House  to 
resolve  at  once  that  these  new  duties,  when  imposed, 
should  be  retrospective  in  their  operation,  in  order  that 
they  might  be  collected  at  once  ;  and,  on  the  strength 
of  the  resolution  thus  passed,  it  was  the  practice 
of  the  Customs  and  Inland  Revenue  officials  to  act 
as  though  they  had  legal  authority  to  collect  accord- 
ingly. But,  of  course,  no  taxes  can  be  legally  enforced 
until  they  have  been  embodied  in  an  Act  of  Parliament 
passed  tlu?ough  all  the  proper  stages  ;  and,  in  the  year 
1912,  Mr.  Gibson  Bowles,  from  whose  dividends  the 
Bank  of  England  had  deducted  the  income  tax  voted, 
but  not  formally  enacted,  sued  the  Bank  for  the  re- 
covery thereof.  The  Court  upheld  Mr.  Bowles'  con- 
tention {Bowles  V.  Bank  of  England  [1913]  1  Ch.  67); 
and  it  therefore  became  necessary  to  provide  by  law 
for  the  continuance  of  a  practice  which  was  deemed 
necessary  for  the  proper  collection  of  the  revenue. 
Accordingly,  by  the  Provisional  Collection  of  Taxes 
Act,  1913,  it  is  enacted  that  when  the  Committee  of 
Ways  and  Means  has  resolved  to  vary  an  existing  tax 
or  to  impose  a  new  tax,  and  the  resolution  contains  a 
declaration  that  it  is  expedient  in  the  public  interest 
that  the  variation  or  new  imposition  shall  have  statu- 
tory effect  under  the  provisions  of  the  Act,  the  resolu- 
tion shall  have  statutory  effect  accordingly  as  from  its 
passing.  But  the  limit  of  such  statutory  effect  is  four 
months  ;  and  it  ceases  altogether  if  the  resolution  is 
not  agreed  to  by  the  House  within  ten  sitting  days 
after  it  is  passed,  and  if  a  Bill  embodying  it  is  not  read 
a  second  time  within  the  next  twenty  sitting  days 
after  such  agreement  is  arrived  at,  or  if  Parliament  is 
dissolved  or  prorogued,  or  if  the  provisions  giving 
effect  to  the  resolution  are  rejected  during  the  passage 
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of  the  Bill  embodying  them  through  the  House.  More- 
over, the  Act  only  apphes  to  resolutions  for  the  im- 
position of  customs  and  excise  duties,  and  income 
tax  (s.  3)  ;  and,  of  course,  any  money  collected  under  it 
must  be  returned  to  the  person  paying  such  money, 
if  the  statutory  effect  of  the  resolution  comes  to  an 
end  before  it  is  confirmed  by  the  passage  of  an  Act  of 
ParHament  embodying  it. 

The  third  peculiarity  relating  to  Money  Bills  is, 
that  the  words  in  which  the  Royal  Assent  is  given 
differ  from  those  used  in  the  case  of  other  Public  Bills. 
They  are  :  "  /e  roy  (or  la  reyne)  remercie  ses  honssujets, 
"accepts  leur  henevoleyice,  et  ainsi  le  vevU." 

A  Private  or  Local  Bill  originates  by  petition.  It 
must  be  deposited  in  the  Private  Bill  Office  of  the  House 
of  Commons  before  December  21  in  the  year  before 
that  in  which  it  is  required  to  be  passed.  It  is  then 
examined  by  two  Examiners,  to  ascertain  whether 
the  Standing  Orders  have  been  complied  with, 
although  exact  compHance  with  the  orders  may  be 
waived.  One  object  of  the  Standing  Orders  is  to 
ensure  that  the  project  contained  in  the  Bill  has  been 
sufficiently  advertised,  so  as  to  give  to  every  person 
interested  therein  an  opportunity  of  opposing  the  Bill. 
The  Bill  is  read  a  first  and  second  time  in  the  House, 
usually  without  opposition,  and  is  then  committed, 
either  to  a  special  committee  nominated  to  deal  with 
particular  types  of  private  legislation,  such  as  railways, 
or  to  one  of  the  ordinary  Private  Bill  Committees, 
consisting  of  five  members.  The  procedure  before 
these  committees  is  really  judicial.  Witnesses  are 
examined  ;  and  the  parties  promoting  and  opposing 
the  Bill  are  entitled  to  appear  by  counsel  and  argue 
their  case.  If  the  Bill  is  not  rejected  by  the  committee, 
it  is  reported,  with  any  amendments  that  may  have 
been  made,  to  the  House,  read  a  third  time,  sent  up  to 
the  Lords,  where  much  the  same  procedure  is  again  gone 
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through,  and  finally  presented  for  the  royal  assent, 
which,  m  the  case  of  a  Private  Bill,  is  given  in  the  form  : 
"  soit  fait  comme  il  est  desire.'''  It  is  only  necessary  to 
add,  that  a  Private  Bill  may  be  initiated  in  the  House 
of  Lords,  when  the  procedure  generally  is  similar  to 
that  above  described.  The  interesting  point  to  notice 
about  Private  Bill  legislation  is,  the  way  in  which 
Parhament  takes  care  to  hear  every  side  of  the  case 
before  passing  an  Act  which  may  gravely  infringe  the 
existmg  rights  of  individuals. 

One  particular  type  of  Private  Bill — a  Provisional 
Order  Bill — requires  an  explanation.  Certain  Govern- 
ment Departments  have  statutory  powers  to  make 
provisional  orders  authorising  the  execution  of  useful 
pubhc  undertakings  by  local  bodies  or  companies, 
subject  to  the  approval  of  Parhament.  From  time  to 
time,  these  orders  are  grouped  together  in  a  schedule 
to  a  Provisional  Order  Bill,  which  is  treated  as  a 
Private  Bill  and  usually  passed  without  opposition. 
This  forms  an  expeditious  method  of  authorising  the 
carrying  out  of  necessary  improvements  which  have 
already  received  the  approval  of  the  Government 
Department  concerned,  without  being  open  to  the 
criticism  that  it  is  delegated  legislation. 

The  actual  drafting  of  all  Government  Bills  is  per- 
formed by  certain  officials,  highly  trained  in  this 
important  and  difficult  work,  called  Parliamentary 
Counsel.  They  are  responsible  for  moulding  the 
decisions  of  the  Government  into  the  correct  legal 
terminology,  and  into  such  a  form  that  no  unintended 
interference  with  the  existing  law  creeps  into  the  Bill. 
But,  in  spite  of  their  most  careful  attention,  it  not 
infrequently  happens  that  Acts  find  a  place  on  the 
Statute  Book  which  call  forth  much  criticism  from 
judges  and  others  responsible  for  interpreting  their 
language,  on  the  ground  of  its  ambiguity. 
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H.  The  Adjournment,  Prorogation,  and  Dissolution  of 
Parliament. 

An  adjournment  is  no  more  than  a  continuance  of 
the  session  from  one  day  to  another  ;  as  the  word  itself 
signifies.  This  is  done  by  the  authority  of  each  House 
separately  every  day  ;  and  sometimes  for  a  fortnight  or 
a  month  together,  as  at  Christmas  or  Easter,  or  upon 
other  particular  occasions.  But  the  adjournment  of 
one  House  is  no  adjournment  of  the  other.  At  the  end 
of  the  adjournment  each  House  resumes  business  where 
it  left  off,  without  further  formahty.  If  the  adjourn- 
ment is  for  more  than  fourteen  days,  the  Crown  has  a 
statutory  power  to  call  a  meeting  of  the  House  before 
its  expiration,  on  six  days'  notice  (Meeting  of  Parha- 
ment  Act,  1870,  s.  2). 

Prorogation  is  more  formal  than  adjournment.  It  is 
effected  by  the  King's  authority  only,  given  either  by 
him  in  person  or  by  commission  ;  it  applies  to  both 
Houses  of  Parhament,  for  a  prorogation  can  only  be 
of  Parhament,  not  of  the  individual  Houses  ;  and  its 
result  is  to  bring  the  session  of  Parliament  to  an  end. 
But  prorogation  is  distinct  from  dissolution  in  that 
Parhament  still  remains  in  existence,  and  the  date  of 
its  reassembhng  is  fixed  in  the  royal  command  order- 
ing the  prorogation.  The  Crown  further  has  power 
to  accelerate  or  postpone  the  meeting  of  Parhament 
so  fixed.  Nevertheless,  prorogation  puts  an  end  to 
all  pending  business  ;  and,  if  a  measure  thus  ex- 
tinguished is  taken  up  again,  it  must  begin  de  novo. 
This  is  one  of  the  least  intelhgible  rules  of  Parha- 
mentary  practice. 

Dissolution  is  the  civil  death  of  Parhament.  It  is 
either  carried  out  by  the  exercise  of  the  royal  preroga- 
tive, or  effected  by  lapse  of  time.  The  King  has  the 
right  to  dissolve  Parhament  at  any  time,  either  in 
person  or  by  commission,  or,  if,  as  is  usually  the  case, 
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the  dissolution  is  preceded  by  prorogation,  by  Royal 
Proclamation,  This  power  of  dissolving  Parliament 
is  one  of  the  most  important  of  the  royal  preroga- 
tives ;  for,  by  virtue  of  it,  the  King  has,  in  theory  at 
least,  complete  control  over  the  Legislature.  Parlia- 
ment is  also  dissolved  by  the  lapse  of  time.  By  the 
Parliament  Act,  1911,  the  duration  of  Parliament 
is  fixed  at  five  years,  reckoning  from  the  time  of  its 
first  summons.  But  Parliament,  in  the  exercise  of 
its  sovereignty,  may  extend  its  Hfe  beyond  five  years 
by  Act  of  Parhament  (which  must,  in  spite  of  the 
ParUament  Act,  be  passed  by  the  Lords),  overriding 
the  terms  of  the  Parliament  Act  ;  and  this  has  been 
done  in  recent  years  when  the  second  Parliament  of 
1910  was  extended  by  statute  to  last  until  1918,  in 
order  to  avoid  the  occurrence  of  a  General  Election 
during  the  war. 

At  the  Common  Law,  the  demise  of  the  Crown  also 
effected  a  dissolution  of  Parhament ;  but  this  rule  was 
altered  by  the  Representation  of  the  People  Act,  1867 
(s.  51),  and  the  law  at  the  present  day  is  as  follows. 
If  the  King  dies  while  Parhament  is  in  session,  the 
same  Parliament  continues  under  his  successor.  If  his 
death  occurs  during  a  prorogation  or  adjournment, 
the  existing  Parhament  is  to  meet  at  once,  without 
summons.  If  his  death  occurs  when  one  Parhament 
has  been  dissolved  and  before  a  new  one  has  met,  the 
result  depends  on  whether  writs  have  been  issued  for 
the  new  Parliament  or  not.  If  they  have,  the  new 
Parhament  meets  as  directed  by  the  writs  ;  if  they  have 
not,  the  old  Parhament  is  reconvened,  and  sits  for 
six  months,  unless  it  is  sooner  prorogued  or  dissolved 
by  the  new  King. 

NOTE  ON  AUTHORITIES. 
[Anson,  "  Law  of  the  Constitution"  (last  edition),  Vol.  I.,  ^'Parlia- 
ment.'"    Representation  of  the  People  Act,  1918.] 
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CHAPTER  IV. 

THE  CROWN  AND  THE  ROYAL  FAMILY. 

A.  The  Title  to  the  Crown. 

The  title  to  the  Crown  is  neither  wholly  hereditary 
nor  wholly  elective.  It  is  hereditary  because,  unless 
interfered  with  by  Act  of  ParUament,  it  passes  on  the 
death  of  the  reigning  King  to  his  heir.  It  is  elective, 
in  so  far  as  an  Act  of  Parliament  may  alter  the  succes- 
sion in  any  way  that  the  King  in  Parliament  may 
decide  ;  but  of  course  the  royal  assent,  that  is,  the 
assent  of  the  reigning  King,  to  the  alteration,  is  necessary 
to  give  the  enactment  legal  force.  Thus,  upon  the 
abdication  of  James  II,  it  was  enacted  by  the  Bill  of 
Rights  in  1689  that  the  Crown  should  be  settled  upon 
WiUiam  and  Mary,  and  after  the  death  of  the  survivor 
upon  Mary's  issue  ;  then  upon  Queen  Anne  and  the 
heirs  of  her  body  ;  then  upon  the  heirs  of  WilHam's 
body.  In  1700,  when  Mary  was  dead  and  it  became 
likely  that  neither  Anne  nor  WilUam  III  would  have 
any  issue,  it  was  enacted  in  the  famous  Act  of  Settle- 
ment that,  in  default  of  their  having  any  issue,  the 
Crown  should  pass  to  the  Princess  Sophia,  Electress  of 
Hanover,  and  the  heirs  of  her  body.  It  is  under  this 
Act  that  the  Crown  has  descended  from  George  I 
lineally  to  George  IV,  from  him  to  his  brother,  Wilham 
IV,  whose  niece  and  heiress  became  Queen  Victoria, 
the  mother  of  Edward  VII,  and  grandmother  of  his 
present  Majesty. 
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If  Parliament  does  not  alter  the  succession,  the  rule 
is,  that  the  Crown  is  descendible  to  the  issue  of  the 
Princess  Sophia  upon  the  feudal  principle  of  primogeni- 
ture, as  seen  in  the  descent  of  land  upon  intestacy,  with 
the  important  exception,  that  upon  failure  of  male 
heirs  of  the  same  degree,  the  Crown  is  not  held  by  the 
female  heirs  in  coparcenary,  but  by  the  eldest  of  such 
female  heirs  in  that  degree. 

But,  by  the  statutes  mentioned  above,  no  person 
who  professes  the  rehgion  of  the  Church  of  Rome  or  has 
married  a  papist,  can  inherit  the  Crown  ;  and,  if  the 
Crown  would  otherwise  have  descended  to  such  a 
person,  he  or  she  is  to  be  regarded  as  dead,  and  the 
Crown  is  to  descend  to  such  person,  being  a  Protestant, 
as  would  have  inherited  it  upon  his  or  her  death. 

Formerly,  a  further  safeguard  against  the  Crown 
falling  into  the  hands  of  a  Roman  Catholic  was  pro- 
vided by  the  Declaration  against  Transubstantiation 
which  the  King  was  by  the  Act  of  Settlement  bound  to 
make  upon  his  accession.  But,  in  view  of  the  offence 
given  by  the  antiquated  terms  of  the  declaration  to 
the  many  and  loyal  Roman  CathoUc  subjects  of  the 
Crown,  it  was  abolished  by  the  Accession  Declaration 
Act,  1910,  and  replaced  by  a  simple  declaration  by  the 
King  that  he  is  a  faithful  Protestant,  and  that  he  will 
uphold  and  maintain  the  enactments  which  secure  the 
Protestant  succession  to  the  throne. 

When  the  Crown  passes  to  a  Queen  Regnant,  as  it 
did  in  1837  to  Queen  Victoria,  she  is,  under  the  terms 
of  a  statute  of  1554,  forthwith  invested  with  all  the 
rights  and  powers  of  a  King. 

Upon  the  abdication  of  a  King,  the  rule  of  the 
Constitution  is,  that  the  person  who  acts  as  King  in 
his  place,  being  de  facto  King,  becomes  King  Regnant. 
The  most  memorable  occasion  on  which  this  rule 
became  applicable  was,  when  James  II  fled  the  country 
in  1688,  and  was  declared  by  the  Houses  of  Parliament 


CHAP.  IV. — THE  CROWN  AND  THE  ROYAL  FAMILY.   181 

to  have  vacated  the  throne.  It  is  interesting  to 
notice  what  then  took  place.  Parliament  prepared  a 
declaration  setting  out,  first,  the  rights  of  the  people, 
and,  second,  that  the  Crown  should  pass  to  Wilham 
and  Mary.  This  declaration,  which  we  know  as  the 
Bill  of  Rights,  1689,  was  subsequently  confirmed  by 
an  Act  of  the  following  year,  hj  which  time  Wilham 
and  Mary  were  in  de  facto  occupation  of  the  Crown,  and, 
by  virtue  of  the  above  constitutional  doctrine,  lawfully 
sovereigns;  so  that  they  were  competent  to  exercise 
the  prerogative  of  giving  the  royal  assent  to  the  con- 
firming Act.  Had  it  not  been  for  this  well-recognised 
rule,  the  succession  could  not  have  been  transferred 
from  the  issue  of  James  II,  without  violating  the 
Constitution. 

By  the  Succession  to  the  Crov/n  Act,  1707,  it  is 
treason  to  maintain  that  the  Kings  of  this  realm  are 
not  able,  with  the  authority  of  Parhament,  to  make 
laws  to  bind  the  Crown  and  the  descent  thereof. 

"  The  King  never  dies."  This  well-known  maxim 
means  that  as  soon  as  one  King  dies,  his  successor 
takes  upon  himself  at  once  and  without  any  formahty 
all  the  prerogatives  of  royalty.  The  ceremony  of 
coronation  is  unnecessary  for  this  purpose  ;  the  new 
King's  title  is  perfect  from  the  moment  of  his  pre- 
decessor's demise.  But  the  coronation  marks  the 
recognition,  by  all  the  King's  subjects,  of  his  title. 
The  details  of  the  ceremony  must  be  sought  in  other 
works  on  constitutional  law. 

Again,  according  to  the  theory  of  the  Constitution, 
the  King  is  never  a  minor.  He  is  held  to  be  of  age 
from  the  moment  of  his  accession  ;  although,  if  he  is 
too  young  to  carry  out  his  functions  (as  also  if  he  is 
mentally  or  physically  incapable  of  doing  so),  a  Regent 
is  appointed  by  Parhament  to  act  for  liim. 

The  style  of  his  present  Majesty  is  as  follows  : 
"  George  V,   by  the  Grace   of   God,   of   the   United 
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"  Kingdom  of  Great  Britain  and  Ireland  and  of  the 
*'  British  Dominions  beyond  the  Seas  King,  Defender 
"  of  the  Faith,  Emperor  of  India." 


B.   The  Royal  Family. 

The  wife  of  a  reigning  King  is  styled  the  '  Queen 
Consort '  ;  and,  though  exercising  no  share  of  the 
sovereign  power,  she  enjoys,  by  virtue  of  her  marriage, 
certain  prerogatives  above  other  women.  For  she 
is  a  pubhc  person,  exempt  and  distinct  from  the  King  ; 
she  is  a  feme  sole  at  the  Common  Law,  and  apart  from 
any  statutes  affecting  the  position  of  women ;  and  she 
has  many  minor  rights,  of  which  j)erhaps  the  most 
important  is  that  of  claiming  to  be  tried  by  the  Peers. 
It  is  treason  to  compass  or  imagine  her  death,  or  to 
violate  her  ;  and  she  herself  is  guilty  of  treason  if 
she  consents  to  the  violation.  But  in  all  other  respects 
she  is  a  subject,  and  owes  allegiance  to  her  husband. 

The  husband  of  a  Queen  Regnant  is  hkewise  a 
subject  of  his  wife.  Thus  Queen  Victoria's  husband, 
who  was  known  as  the  'Prince  Consort,'  was  required 
to  take  the  oaths  of  allegiance  and  supremacy. 

The  widow  of  a  King  is  designated  '  Queen  Dow- 
ager '  ;  and  she  retains  many  of  the  privileges  which 
were  due  to  her  as  Queen  Consort.  But  her  hfe  and 
chastity  cease  to  require  the  protection  of  the  laws 
against  treason  ;  for  her  death  or  violation  cannot 
endanger  the  succession  to  the  Crown. 

The  eldest  son  of  the  King  is  called  the  Heir 
Apparent.  He  becomes  by  inheritance  Duke  of  Corn- 
wall immediately  upon  his  birth  ;  and  he  has  always, 
since  1284,  been  created  Prince  of  Wales,  and  Earl 
of  Chester.  It  is  treason  to  compass  or  imagine  liis 
death,  or  to  violate  his  wife  during  coverture ;  and 
this  provision  extends  to  the  person  and  wife  of  an 
Heir  Apparent  who  is  not  the  eldest  son,  provided  that 
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he  is  not  a  collateral.  The  King's  eldest  daughter, 
who  is  frequently  created  Princess  Royal,  is  also 
protected  by  the  Statute  of  Treasons  against  violation 
of  her  chastity.  Other  near  relations  of  the  reigning 
monarch,  his  brothers,  uncles,  grandsons,  and  nephews, 
are  entitled  to  precedence  over  all  persons  not  of  the 
blood  royal ;  but  in  other  respects  their  legal  status 
does  not  differ  from  that  of  ordinary  subjects. 

Certain  restrictions  are  placed  by  the  Royal  Mar- 
riages Act,  1772,  upon  the  right  of  any  descendant 
of  George  II  to  contract  a  marriage.  No  such  de- 
scendant, being  under  the  age  of  twenty-five,  other 
than  the  issue  of  princesses  married  into  foreign 
families,  may  contract  a  marriage  without  the  pre- 
vious consent  of  the  monarch,  signified  under  the 
Great  Seal  and  declared  in  Council.  Any  marriage 
contracted  without  such  consent  is  void ;  and  all 
persons  solemnising,  assisting  at,  or  being  present  at, 
any  such  prohibited  marriage,  incur  the  penalties  of 
the  statutes  of  praemunire.  Nevertheless,  any  such 
descendant  who  is  above  the  age  of  twenty-five  may, 
after  a  twelvemonth's  notice  given  to  the  Privy 
Council,  contract  and  enter  into  marriage  without 
the  consent  of  the  Crown,  unless  both  Houses  of 
ParHament  shall,  before  the  expiration  of  the  year, 
expressly  declare  their  disapprobation  of  the  intended 
marriage. 


NOTE  ON  AUTHORITIES, 
[Halshury,  "  Laivs  of  England,"  article  "  Constitutional   Law" 
Parts  II  and  IV.] 
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CHAPTER  V. 

THE   ROYAL  PREROGATIVE. 

By  a  prerogative  right — frequently  spoken  of  simply 
as  '  the  royal  prerogative  ' — is  meant  a  right  which 
the  King  has,  which  is  not  enjoyed  by  any  other 
individual,  and  wMch  the  King  can  exercise  without 
the  authority  of  Parliament.  The  term  '  prerogative ' 
is  also  commonly  used  collectively  to  cover  the  sum 
of  the  rights  so  exercisable  by  the  King  :  thus  we  say, 
it  is  "  part  of  the  prerogative  "  that  the  King  may  do 
such  and  such  a  thing,  meaning  that  he  has  a  pre- 
rogative right  to  do  it. 

In  deahng  with  the  Legislature,  we  have  already 
given  some  examples  of  prerogative  rights,  for  instance, 
the  right  to  summon,  dissolve,  or  prorogue  Parhament. 
So,  too,  the  right  of  giving  the  royal  assent  to  Bills  is 
part  of  the  prerogative.  But  the  chief  importance  of 
the  royal  prerogative  in  the  Enghsh  Constitution  is, 
that  it  is  the  foundation  of  the  whole  executive  sphere 
of  Government.  In  legal  theory,  the  Crown  is  the  sole 
and  supreme  executive  authority  in  the  State.  All 
executive  acts  are  done  in  the  King's  name.  A  declara- 
tion of  war  ;  the  calhng  out  of  the  Army  Reserve  ; 
the  demand  note  of  the  tax-collector  ;  the  surcharge 
imposed  by  a  Post  Office  official  on  an  insufficiently 
stamped  letter — these  are  all  executive  acts,  done 
expressly  or  impliedly  in  the  name  of  the  King  by  his 
agents.  For  all  State  offiaials  derive  their  authority 
directly  or  indirectly  from  the  Crown,  as  indeed  they 
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are  appointed  directly  or  indirectly  by  the  Crown, 
and  act  by  commission  from,  and  in  due  subordina- 
tion to,  the  Crown.  This  doctrine  of  the  executive 
absolutism  of  the  monarch  is  a  relic  of  the  period  when 
the  national  organisation  was  in  a  simple  and  rudimen- 
tary form  ;  and,  in  the  intricacies  of  modern  Enghsh 
democracy,  it  is  obscured  by  the  existence  of  a  score 
of  Government  Departments  and  a  crowd  of  officials 
with  whom  alone  the  private  individual  is  brought  into 
contact.  Nevertheless,  the  theory  still  holds  full  sway 
in  constitutional  law  ;  and  we  shall  have  occasion  to 
trace  its  effects  throughout  the  sphere  of  Pubhc  Law. 
We  have  spoken  of  the  prerogative  as  absolute  ; 
but  we  have  now  to  see  what  hmitations  are  imposed 
upon  its  exercise  by  the  law  and  custom  of  the  Con- 
stitution. In  the  first  place,  the  existence  of  a  pre- 
rogative right  may  always  be  enquired  into  by  the 
courts  of  law  ;  and  it  is  fully  competent  for  a  judge 
to  declare  that  a  right  claimed  by  the  Crown  or  its 
representatives  does  not  exist.  For  there  are  only  two 
sources  from  which  a  prerogative  right  can  be  drawn 
— from  the  Common  Law  and  from  an  Act  of  Parha- 
ment.  Those  which  exist  at  the  Common  Law  have  long 
ago  become  crystaUised  into  definite  principles  ;  and 
when  any  question  arises  upon  them  now,  it  is  not  so 
much  whether  the  right  exists,  but  rather  what  is  its 
exact  scope,  that  has  to  be  determined.  Parhament, 
on  the  other  hand,  can  at  any  time  create  a  new  pre- 
rogative right  in  the  Crown  ;  and  in  fact  it  constantly 
does  so.  Whenever  a  statute  confers  upon  the  King 
the  power  to  make  regulations  relating  to  some  adminis- 
trative matter,  this  is  in  reahty  adding  another  pre- 
rogative right  to  those  already  belonging  to  the  Crown. 
Or  the  Crown's  executive  agents— the  Government 
Departments — may  be  authorised  to  act  in  a  particular 
manner  ;  and,  in  so  acting,  they  are  in  reahty  exer- 
cising, on  behalf  of  the  Crown,  a  new  prerogative.     But 
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the  term  'prerogative'  is  usually  reserved,  in  legal 
language,  to  cover  the  common  law  privileges  of  the 
Crown. 

The  first  limitation  on  the  prerogative,  then,  is,  that 
it  must  be  exercised  subject  to  the  control  of  the 
courts  of  law.  It  must  be  exercised  legally.  An 
order  given  by  the  King's  Ministers  which  exceeds  the 
prerogative  rights  of  the  Crown,  will  be  treated  as 
null  and  void  by  the  courts.  We  have  already  seen 
how  the  King  is  bound,  in  his  relations  with  his  sub- 
jects, both  at  Common  Law  and  by  his  coronation  oath, 
to  govern  according  to  law  ;  and  it  is  on  these  prin- 
ciples that  the  Courts  will  restrain  any  abuse  of  the 
prerogative. 

Second,  just  as  Parhament  can  create  a  new  pre- 
rogative right,  so  it  can  take  away  an  old  one.  Thus 
it  would  be  fully  competent  for  Parhament  to  enact, 
that  the  appointment  of  bishops,  which  is  at  present 
a  prerogative  right  of  the  Crown,  should  be  carried 
out  by  some  ecclesiastical  synod.  And  indeed,  even  in 
the  absence  of  any  direct  words  extinguishing  a  pre- 
rogative, where  an  Act  of  Parhament  is  passed  regu- 
lating the  manner  in  which  a  certain  act  is  to  be  done, 
the  law  is,  that  that  particular  act  ceases  to  be  within 
the  sphere  of  the  prerogative,  as  it  is  held  that  Parha- 
ment intended  to  replace  the  prerogative  by  the 
statutory  power.  Thus  the  Crown  had,  at  Common 
Law,  the  right  to  commandeer  property  required  for 
the  defence  of  the  realm;  but  the  Defence  Act,  1842, 
contained  provisions  authorising  the  taldng  of  property 
upon  payment  of  compensation.  It  was  held,  that  the 
Crown  must  pay  compensation  for  seizing  a  hotel,  as  its 
act  must  be  referred  to  the  Defence  Act,  and  not  to  the 
prerogative  {A.-G.  v.  de Key ser's Hotel  [1920]  A.  C.  508). 

Thirdly,  the  limits  of  the  prerogative  are  circum- 
scribed by  the  provisions  of  the  great  charters  of 
EngUsh  hberty,  such  as  Magna  Carta  and  the  Bill  of 
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Rights,  and  the  other  statutes  which  we  have  mentioned 
before  (pp.  107-108).  No  prerogative  right  can  be 
claimed  which  contravenes  the  absolute  rights  of  the 
individual  subject  as  laid  down  in  these  great  consti- 
tutional enactments.  In  particular,  the  subject  can 
claim  two  specific  rights,  which  are  sacrosanct  against 
any  invasion  by  the  executive  power :  first,  the  right 
to  the  free  dispensation  of  justice  by  the  ordinary 
tribunals,  and  second,  the  right,  expressly  recognised 
by  the  Bill  of  Rights  of  1689,  to  petition  the  King  for 
the  rehef  of  any  grievance  without  fear  of  commitment 
or  prosecution. 

Lastly,  the  abuse  of  the  prerogative  is  guarded 
against  by  the  doctrine  of  Ministerial  responsibihty. 
It  is  a  convention  of  the  Constitution  that,  in  the 
exercise  of  its  executive  power,  the  Crown  acts  always 
upon  the  advice  of  its  Ministers  ;  and  these  Ministers 
are  responsible  to  Parhament  for  the  advice  which 
they  give,  are  open  to  the  criticism  of  the  elected 
representatives  of  the  people,  and  are  hable  to  be 
deprived  of  their  offices  by  a  hostile  vote  in  the  House 
of  Commons,  or  even,  in  the  last  resort,  to  impeach- 
ment before  the  House  of  Lords.  And  it  should  be 
noted,  that  this  responsibihty,  unhke  the  legal  respon- 
sibihty of  all  Crown  officials,  is  not  confined  to  actual 
breaches  of  the  law,  but  extends  even  to  errors  of 
judgment  and  other  lapses  which  pubhc  opinion  may 
condemn. 

We  now  turn  to  the  consideration  of  the  main  heads 
of  the  royal  prerogative.  With  some  of  these  we  have 
already  been  concerned  ;  others  we  shall  mention  here, 
deferring  a  full  discussion  to  a  later  chapter.  And  it 
is,  of  course,  beyond  the  scope  of  this  work  to  give  an 
exhaustive  statement  of  all  the  possible  directions  in 
which  the  prerogative  can  lawfully  be  exercised. 

Prerogative  rights,  then,  are  divided  into  three  main 
classes  :  those  which  relate  to  the  royal  dignity ;  those 
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which  relate  to  the  royal  authority  ;  and  those  which 
relate  to  the  royal  income.  The  last  named  are  con- 
cerned with  the  collection  and  expenditure  of  the 
pubhc  revenue,  and  will  form  the  subject  of  a  later 
chapter  (Chap.  IX). 

The  first  prerogative  relating  to  the  royal  dignity 
is  :  that  to  the  King  is  ascribed  by  law  the  attribute 
of  sovereignty,  in  the  sense  of  personal  pre-eminence. 
He  is,  in  the  eyes  of  the  law,  a  being  superior  to  his 
subjects.  He  is,  as  Bracton  says,  "  vicarius  et  minister 
"  Dei  in  terra  :  omnia  quidem  sub  eo  est,  et  ijjse  sub  nullo, 
"  nisi  tantum  sub  Deo.''  Second,  kingship  is  perpetual. 
"  The  King  never  dies,"  and,  as  we  have  seen  (p.  181), 
upon  the  demise  of  the  Crown,  the  new  King  is  at 
once  and  automatically  vested  with  all  the  prerogatives 
of  royalty.  Thirdly,  the  King  can  do  no  wrong.  The 
law  ascribes  perfection  to  him.  This  maxim  is  not  to 
be  understood  as  meaning  that  everything  transacted 
by  the  Government  is  just  and  legal.  It  merely  indi- 
cates, that  no  crime  or  other  misconduct  must  ever  be 
imputed  to  the  King  personally,  and  that  he  is  per- 
sonally immune  from  any  civil  or  criminal  proceedings. 
This  prerogative  covers  also  persons  composing  his 
household,  who  are  immune  from  arrest  on  civil  process ; 
and  no  arrest  can  be  carried  out  in  a  royal  palace. 
Further,  property  belonging  to  the  Crown,  even  though 
it  may  be  on  the  premises  of  a  private  individual,  is 
privileged  from  execution  and  distress.  Where,  how- 
ever, the  subject  has  been  injured  by  a  breach  of  con- 
tract on  the  part  of  the  Crown  or  its  agents,  or  where 
he  wishes  to  make  some  claim  in  connection  with  real 
or  personal  property,  he  may  present  what  is  called 
a  petition  of  right,  praying  for  redress  of  his  grievance. 
The  circumstances  in  which  a  petition  of  right  will  he, 
and  the  procedure  to  be  followed  in  presenting  it,  will 
be  treated  of  in  a  later  volume  of  this  work  (Vol.  Ill, 
pp.  699-703). 
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But  this  immunity  of  the  Crown  does  not  extend 
to  protect  the  servants  of  the  Crown,  with  regard  to 
whom  the  law  may  be  shortly  stated  as  follows.  No 
Crown  official,  contracting  on  behalf  of  the  Crown,  can 
be  made  liable  for  breach  of  contract.  The  aggrieved 
party  must  proceed  by  petition  of  right ;  for  the  ordi- 
nary rule  of  agency,  that  an  agent  contracting  for  a 
disclosed  principal  (i.e.,  the  Crown)  is  under  no  liability, 
governs  the  case  (Dunn  v.  Macdonald  [1897]  1  Q.  B. 
401),  unless,  of  course,  an  Act  of  Parliament  should 
otherwise  provide  {Oraham  v.  Commissioner  of  Public 
Works  [1901]  2  K.  B.  781).  In  tort,  on  the  other  hand, 
a  Crown  servant  is  liable  for  his  own  acts ;  and  it  is 
no  defence  for  him  that  his  act  was  what  is  called  '  an 
act  of  State,'  i.e.,  an  act  committed  in  the  purported 
discharge  of  his  official  duties.  But  the  liability  is 
confined  to  the  personal  acts  of  the  tortfeasor,  and  does 
not  extend  to  his  departmental  chiefs.  Normally  a 
master  is  Hable  for  the  torts  of  his  servant  committed 
in  the  scope  of  his  employment ;  but  the  departmental 
chief  is  not  regarded  as  the  master,  but  as  a  fellow- 
servant  with  his  subordinate  in  the  employment  of 
the  Crown.  Thus  a  Secretary  of  State  can  only  be 
made  liable  if  it  is  shown  that  he  personally  authorised 
the  commission  of  the  tort  (Raleigh  v.  Goschen  [1898] 
1  Cli.  73).  These  rules  must  be  read  subject  to  any 
statutory  provisions  to  the  contrary  ;  for  instance, 
most  of  the  more  recently  created  Government  Depart- 
ments are  expressly  made  capable  of  suing  and  of 
being  sued  in  their  corporate  name,  in  which  case  an 
action  will  lie  against  them  for  breach  of  contract, 
and,  in  view  of  this  statutory  remedy  being  provided, 
no  petition  of  right  would  lie  against  the  Crown  for 
breach  of  a  contract  entered  into  by  the  Department. 

This  doctrine  of  royal  perfection  is  also  carefully 
respected  by  the  courts  in  pronouncing  any  invalid 
grant  by  the  Crown  to  be  illegal.     The  law  will  not 
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suppose  that  the  King  meant  either  an  unwise  or  an 
injurious  action,  but  declares  that  he  was  deceived  in 
his  grant,  and  that  the  grant  is  void,  on  the  ground 
of  the  fraud  or  deception  of  those  agents  whom  the 
Crown  thought  proper  to  employ. 

Again,  the  doctrine  finds  a  further  application  in  the 
well-known  rule  :  7iullum  tempus  occur i  it  regi — time 
does  not  run  against  the  Crown.  That  is  to  say,  civil 
clams  by  the  Crown  are  not  barred  by  lapse  of  time, 
and  criminal  prosecutions  can  be  commenced  at  any 
distance  of  time  from  the  commission  of  the  offence. 
For  there  can  be  no  negligence  or  laches  in  the  King, 
so  that  his  rights  cannot  be  affected  by  delay  in  resort- 
ing to  the  appropriate  remedy.  But  this  common 
law  rule  has  been  in  some  respects  qualified  by  statute. 
Thus,  by  the  Crown  Suits  Act,  1769,  as  amended  by 
the  Crown  Suits  Act,  1861,  a  period  of  sixty  years 
now  bars  the  Crown  from  enforcing  its  rights  in  re- 
lation to  landed  property.  And  there  are  certain 
statutes  of  limitation  which  necessitate  a  prosecution 
being  commenced  in  a  certain  limited  time  in  the  case 
of  a  few  particular  ofiences,  which  will  be  specified  in 
the  fourth  volume  of  this  work.  Subject,  however,  to 
statute,  a  criminal  prosecution  may  be  commenced  at 
any  time,  however  long,  after  the  commission  of  the 
ofEence. 

Finally,  the  Crown  is  not  bound  by  an  Act  of  Par- 
liament unless  it  is  specifically  mentioned  in  the  Act, 
or  unless  the  Act  is  expressly  made  for  the  preservation 
of  pubhc  rights  and  the  suppression  of  public  wrongs, 
and  does  not  interfere  with  the  established  rights  of 
the  Crown.  In  the  statutes  granting  patent  rights  to 
inventors,  for  instance,  a  special  provision  is  inserted 
that  the  patent  rights  are  to  be  good  against  the 
Crown  ;  apart  from  this  provision,  any  Government 
Department,  as  representing  the  Crown,  could  claim 
to  use  the  patent  without  paying  any  royalty  to  the 
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inventor.     But  the  Crown,  whether  it  be  named  or  not, 
may  always  take  the  benefit  of  any  particular  Act. 

The  most  important  of  the  prerogatives  relating  to 
the  royal  authority  is  the  general  one  by  virtue  of 
which  the  King  is  the  supreme  head  of  the  Executive, 
and,  through  his  officers  and  departments,  carries  into 
execution  all  Acts  passed  by  the  sovereign  Legislature. 
It  is  under  this  prerogative  that  the  ordinary  govern- 
ment of  the  country  from  day  to  day  is  carried  on. 
We  shall  deal  in  detail  in  a  later  chapter  with  the  mode 
in  which  the  Executive  is  organised  for  this  purpose. 
We  now  turn  to  some  of  the  more  specific  rights  which 
are  recognised  as  inhering  in  the  Crown  in  its  execu- 
tive capacity. 

I.  The  Crown  is  the  representative  of  the  nation  in 
its  intercourse  with  foreign  nat^'ons.  What  is  done  by 
the  royal  authority  with  regard  to  international  affairs 
is  the  act  of  the  whole  nation,  and  is  binding  on  every 
subject,  irrespective  of  Parliamentary  sanction.  What 
is  done  without  the  King's  concurrence  is  the  act  only 
of  private  men.  It  is  impossible  for  the  individuals 
of  a  State  to  transact  the  affairs  of  that  State  with 
another  community  equally  numerous  with  them- 
selves ;  and  therefore  the  law  regards  the  King  as 
a  centre  in  which  aU  his  people  are  united  for  the 
purpose. 

The  relations  between  one  nation  and  another  form 
the  subject-matter  of  International  Law,  any  detailed 
treatment  of  which  is  beyond  the  scope  of  this  work. 
But  it  will  be  useful  to  point  out  some  of  the  particular 
prerogatives  which  spring  from  this  doctrine  that  the 
Crown  is  the  sole  representative  of  the  nation  in 
international  deahngs,  and  we  may  instance  the 
following  : — 

{a)  The  Crown  has  the  sole  power  of  sending  am- 
bassadors to  foreign  States,  and  of  receiving  ambas- 
sadors at  home.     Now  it  is  a  rule  of  International  Law, 
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which  is  recognised  by  English  law,  that  an  ambassador 
is  supposed,  for  all  legal  purposes,  to  remain  in  his 
own  territory  and  subject  to  his  own  laws,  and  that  he 
cannot  be  made  the  subject  of  any  civil  or  criminal 
proceedings  in  the  country  to  which  he  is  accredited. 
i.e.,  in  which  he  is  sent  to  reside.  There  has  been 
some  dispute  as  to  the  extent  of  this  immunity  from 
criminal  process ;  but  the  better  opinion  is  that  it  is 
absolute,  and  that,  short  of  treason  or  some  similar 
offence  which  effects  a  forfeiture  of  diplomatic  privilege, 
an  ambassador  cannot  be  prosecuted  in  an  English 
Court  for  any  crime,  however  atrocious.  His  offence 
must  be  reported  to  the  State  to  which  he  belongs; 
and  he  must  be  recalled  thither  to  take  his  trial. 
Moreover,  the  privilege  against  civil  process  extends 
to  his  family,  his  household,  and  his  suite,  whether 
foreigners  or  British  subjects,  at  least  so  far  as  it  is 
necessary  for  his  convenience.  But,  by  the  Diplo- 
matic Privileges  Act,  1708  (which  governs  this  whole 
subject),  if  a  member  of  his  household  or  suite  engages 
in  trade,  he  becomes  liable  to  be  sued  upon  his  con- 
tracts notwithstanding  the  privilege.  This  Act  also 
imposes  penalties  upon  all  persons  (and  their  soUcitors) 
who  proceed  against  diplomatic  personages  in  disregard 
of  their  privilege,  providing,  however,  that  no  Uabihty 
shall  arise  for  the  issue  of  process  against  a  person 
attached  to  the  embassy,  unless  his  name  has  been 
registered  at  the  Foreign  Office  and  pubhshed.  The 
consular  service,  it  should  be  added,  is  not  entitled  to 
diplomatic  privilege. 

(6)  It  is  the  King's  sole  prerogative  to  make  treaties, 
leagues,  and  alliances  with  foreign  States  and  Princes. 
But  in  this  sphere  of  the  prerogative  it  is  particularly 
important  to  observe  the  hmitations  upon  its  exercise. 
The  King  cannot,  by  entering  into  a  treaty,  alter  the 
substantive  rights  of  any  of  his  subjects.  The  treaty 
may  be  made ;  but,  so  far  as  it  conflicts  with  the  rights 
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of  any  private  individual,  it  cannot  be  enforced.  The 
utmost  that  a  treaty  by  itself  can  do  is  to  bind  the 
King,  in  his  executive  capacity,  according  to  the 
obligations  of  International  Law,  to  observe  its  terms 
in  transactions  in  which  the  Government  of  this  country 
can  act  without  infringing  private  rights.  Hence  it  is 
the  invariable  practice,  where  a  treaty  has  been  con- 
cluded, the  terms  of  which  may  or  will  be  inconsis- 
tent with  the  ordinary  law  of  this  country,  to  pass  an 
Act  of  ParUament  giving  statutory  effect  to  the  treaty  ; 
and  the  treaty  itseK  is  usually  expressed  to  be  de- 
pendent upon  Parliamentary  sanction  being  obtained. 
International  agreements,  relating  to  such  matters  as 
copyright  and  air  navigation,  have  thus  been  made 
the  subject-matter  of  Acts  of  Parhament  in  1911  and 
1920.  And  the  terms  of  the  Peace  of  Versailles,  which 
concluded  the  great  European  War,  were  made  binding 
on  English  subjects  by  the  Treaty  of  Peace  Act,  1919. 
As  an  illustration  of  the  principle  that  treaties  can- 
not per  se  affect  private  rights,  reference  may  be  made 
to  the  case  of  The  Parlement  Beige,  decided  in  1879 
(4  P.  D.  129).  A  Belgian  packet  boat  collided  with 
an  English  vessel ;  and  the  owner  of  the  latter  sought 
to  sue  the  Belgian  owners  for  damages.  One  of  the 
defences  was,  that  the  Belgian  ship  was  a  public  ship 
(which  would  render  it  immune  from  the  action) ;  and 
the  defendants  gave  evidence  that  England  had  entered 
into  a  treaty  with  Belgium  conferring  upon  Belgian 
packet  boats  the  status  of  ships  of  war,  i.e.,  of  public 
ships.  But  this  treaty  had  not  been  embodied  in  an 
Act  of  Parliament  ;  and  the  Court  held  that  the  royal 
prerogative  of  making  treaties  would  not  extend  to 
depriving  a  subject  of  the  right  which  he  would  other- 
wise have  possessed  of  recovering  damages  in  an 
action.  It  is  true  that  this  decision  was  reversed  on 
appeal  (5  P.  D.  197),  but  only  on  the  ground  that  the 
particular  kind  of  procedure  adopted  by  the  claimant 
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would  have  involved  an  infringement  of  the  territorial 
sovereignty  of  Belgium. 

(c)  The  next  prerogative  in  connection  with  inter- 
national relations  is  the  right,  which  inheres  solely  in 
the  Crown,  to  declare  war  and  peace.  Even  if  the 
whole  population  entered  into  a  war  with  a  foreign 
Power,  but  the  Crown  had  not  declared  war,  the  status  of 
all  persons  fighting  would  be  merely  that  of  robbers  or 
pirates — so  stringent  is  the  rule  of  International  Law 
that  only  the  Executive  can  make  war.  And,  during 
the  continuance  of  a  war,  the  royal  prerogative  comes 
into  particular  prominence  ;  for  cases  are  likely  to 
arise  in  which  the  urgent  need  of  the  moment  demands 
instant  executive  action,  without  the  possibihty  of 
obtaining  Parhamentary  authority,  even  though  an 
invasion  of  private  rights  must  result.  In  such  a 
case,  the  question  will  be  whether  the  act  was  one 
which  might  lawfully  be  done  by  virtue  of  the  pre- 
rogative. Much  light  has  been  and  is  being  thrown 
on  the  hmits  of  the  prerogative  in  this  respect,  by  deci- 
sions uj)on  cases  which  arose  in  the  late  war  ;  but  we 
have  not  sj)ace  to  discuss  these,  nor  is  it  necessary, 
since  the  decisions  have  not  affected  the  established 
constitutional  principles,  but  have  been  concerned 
rather  with  their  application  to  particular  sets  of 
circumstances. 

During  war,  also,  there  arises  the  well-known  doc- 
trine that  all  enemy  ships  and  property  (and  certain 
ships  and  property  belonging  to  neutrals  rendering 
services,  such  as  carrjdng  contraband,  to  the  enemy) 
become  hable  to  condemnation  as  prize  by  sentence 
of  a  Prize  Court,  whereupon  such  ships  and  property 
vest  in  the  Crown ;  tliis  prerogative  existing  at  Com- 
mon Law  and  being  confirmed  in  the  various  Naval 
Prize  Acts.  Formerly,  too,  the  Crown  had  the  pre- 
rogative of  issuing  '  letters  of  marque  and  reprisal, ' 
authorising  private  individuals  to  attack  the  enemy's 
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commerce  ;  but  this  practice  has  ceased  since  the 
international  agreement,  known  as  the  Declaration  of 
Paris,  of  1856,  abohshed  privateering.  The  Crown 
may  also  promulgate  embargoes  and  blockades.  And 
in  war  the  Crown  may  exercise  certain  rights  against 
the  property  and  even  the  person  of  subjects  ;  but 
in  practice  steps  will  always  be  taken  to  obtain  the 
widest  possible  powers  from  Parliament  beforehand. 
We  have  already  pointed  out  how  in  the  late  war  the 
passing  of  the  Defence  of  the  Realm  Act  was  tanta- 
mount to  a  transfer  of  sovereignty  from  Parliament 
to  the  Executive ;  yet,  even  so,  it  was  thought 
advisable  to  enact  an  Indemnity  Act  at  the  end  of 
the  war,  to  prevent  litigation  upon  acts  of  the  Govern- 
ment which  might  have  been  outside  the  authority 
given  by  the  Defence  of  the  Realm  Act  or  by  the 
prerogative. 

(d)  The  granting  of  passports,  facilitating  the  travel 
of  EngUsh  subjects  in  foreign  countries,  is  another 
prerogative  of  the  Crown,  exercised  on  its  behalf  by 
the  Secretary  of  State  for  Foreign  Affairs. 

2.  The  second  main  group  of  prerogative  rights 
relating  to  the  royal  authority  govern  the  relations 
between  the  Crown  and  Parliament.  We  have  dealt 
with  these  ;  and  they  are  only  mentioned  here  to  give 
a  complete  idea  of  the  scope  of  the  prerogative.  They 
comprise  the  right  to  give  the  royal  assent  to  Bills, 
and  the  right  to  summon,  prorogue,  and  dissolve 
Parliament  (pp.  171-178). 

3.  At  Common  Law,  the  King  is  Commander-in-Chief 
of  the  royal  forces,  composed  to-day  of  the  Army,  the 
Navy,  and  the  Air  Force  ;  and  in  this  capacity  he  had 
the  sole  power  of  raising  and  regulating  fleets  and 
armies.  But  by  the  Bill  of  Rights,  1089,  it  is  provided 
that  the  King  cannot  raise  or  keep  a  standing  army 
within  the  kingdom  in  time  of  peace  without  the 
consent  of  Parliament  ;  hence  in  every  year  the  Army 
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(Annual)  Act  is  passed  which,  reciting  this  provision  of 
the  Bill  of  Rights  in  the  preamble,  authorises  the  main- 
tenance of  the  requisite  force.  The  Navy,  however, 
is  still  recruited  and  maintained  under  the  common 
law  prerogative,  though  this  is  exercised  in  accordance 
with  the  Naval  Enlistment  Acts.  As  regards  the  actual 
command  of  the  Army  and  Navy,  this  has  for  many 
years  been  delegated  by  the  King  to  the  Army  Council 
and  Lords  of  the  Admiralty,  respectively.  But  the 
whole  of  the  internal  government  of  the  forces,  in- 
cluding the  appointment  and  promotion  of  officers, 
is  still  carried  out  in  the  name  of  the  King  by 
virtue  of  this  prerogative.  We  defer  discussion  of 
these  matters  to  the  subsequent  chapter  on  the 
Royal  Forces  (Chap.  VIII.). 

4.  The  King  is  the  fountain  of  justice  and  general 
conservator  of  the  peace  of  the  kingdom.  The  title 
'  fountain  of  justice  '  does  not,  of  course,  mean  that 
the  King  is  the  author  of  law,  but  that  he  is  its  dis- 
tributor, and,  as  it  were,  the  steward  of  the  pubhc 
to  dispense  justice  to  whom  it  is  due.  In  the  earhest 
days  of  kingship,  the  King  in  person  sat  to  administer 
justice ;  and,  from  that  day  to  the  present,  the  King 
is  in  theory  present  in  all  courts  of  justice.  All 
jurisdictions  of  the  civil  courts  are  either  mediately  or 
immediately  derived  from  the  Crown,  their  proceedings 
run  in  the  King's  name,  they  pass  under  his  seal,  and  are 
executed.by  his  officers.  The  ordinary  writ  of  summons, 
with  which  every  civil  law  action  in  the  High  Court 
commences,  is  in  form  a  command  by  the  King  to  the 
defendant  to  enter  an  appearance  at  the  suit  of  the 
plaintiff.  And  in  all  criminal  proceedings  the  King  ap- 
pears as  prosecutor ;  for  all  criminal  offences  are  against 
his  peace,  or  against  his  crown  and  dignity,  and  were 
formerly  so  laid  in  every  indictment.  All  judges  and 
magistrates  are  appointed  by  the  I^ng,  and  derive  their 
authority  from  him.     Formerly,  indeed,  he  was  entitled 
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to  dismiss  the  judges  ;  they  were  said  to  hold  office 
durante  bene  placito.  But,  in  the  reign  of  William  III,  in 
order  to  maintain  both  the  dignity  and  the  indepen- 
dence of  the  judges,  it  was  laid  down  by  the  Act  of 
Settlement  of  1700,  that  they  should,  from  the  accession 
of  the  House  of  Hanover,  hold  their  offices  quamdiu  se 
bene  gesserint  (during  good  behaviour),  but  should  be 
liable  to  removal  upon  Addresses  presented  by  both 
Houses  of  Parhament. 

Under  this  head  is  to  be  classed  also  the  prerogative 
of  mercy,  the  right  which  resides  in  the  King,  against 
whom  all  offences  are  committed,  to  pardon  the 
offender  or  to  commute  the  penalty  into  some  less 
severe  one.  Tliis  power  will  be  treated  of  at  large 
hereafter,  and  is  only  mentioned  here  to  show  its  con- 
stitutional grounds,  and  how  regularly  connected  are 
all  the  links  in  this  vast  chain  of  prerogative. 

But  there  are  restrictions  on  this  branch  of  the  pre- 
rogative. It  need  hardly  be  stated  again  that  it  can 
only  be  exercised  in  accordance  with  the  law.  And 
the  King  himself  cannot  now  sit  in  court.  James  I 
attempted  to  do  so  in  1607  ;  but  Coke  informed  him 
that  he  was  not  competent  to  give  judgment.  Nor 
can  he  create  new  jurisdictions,  though  it  appears  that 
he  has  power  to  set  up  new  tribunals  to  administer 
the  existing  law.  In  particular,  he  is  prohibited  by 
the  Petition  of  Right,  1627,  from  setting  up  com- 
missions to  try  civihans  by  martial  law.  This  is  a 
convenient  place  to  explain  what  is  meant  by  the 
latter  term. 

A  state  of  martial  law  is  said  to  arise  when,  owing 
to  the  outbreak  of  insurrection,  it  becomes  necessary 
to  suspend  the  ordinary  course  of  law  and  the  juris- 
diction of  the  law  courts,  and  to  replace  them  by  the 
control  of  the  Executive.  It  is  the  most  unconstitu- 
tional procedure  conceivable  ;  it  is  the  negation  of 
the  Constitution  ;  and  yet  it  is  clear  that,  in  certain 
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circumstances,  the  Crown  has  this  constitutional  right 
of  suspending  the  Constitution. 

To  justify  the  Crown  in  exercising  its  prerogative 
of  declaring  martial  law,  the  internal  state  of  the 
country  must  be  so  disturbed  as  to  amount  to  one  of 
actual  war.  The  judicial  powers  of  the  Courts  then 
remain  in  abeyance  ;  and  all  legal  proceedings  are 
carried  out  by  the  military  authorities,  usually  by 
court  martial,  with  a  view,  not  to  doing  justice,  but  to 
repressing  the  disorder.  As  soon  as  the  disorder  is 
quelled,  the  Courts  at  once  resume  their  functions,  and 
they  can  enquire  into  the  question  whether  the  pre- 
rogative was  lawfully  exercised,  whether,  for  instance, 
the  state  of  the  countr}^  really  amounted  to  one  of  open 
warfare.  For  this  reason  it  is  the  invariable  practice 
after  a  declaration  of  martial  law  to  pass  an  Act  of 
Indemnity  protecting  the  mihtary  authorities  and 
others  who  have  taken  control  of  the  disturbed  area 
in  pursuance  of  their  duties.  It  should  be  added,  too, 
that  there  is  considerable  authority  for  saying  that 
this  prerogative  is  not  a  valid  one,  and  that  its  existence 
has  only  been  invented  by  constitutional  lawyers  in 
order  to  find  a  place  within  the  four  walls  of  the  Con- 
stitution for  a  jurisdiction  that  is  admittedly  extra- 
constitutional.  Perhaps  the  soundest  view  to  take  is, 
that  such  an  exercise  of  the  prerogative,  so  far  as  it 
is  lavsrful  at  all,  is  lawful  only  as  an  extension  to  a 
wider  sphere  of  the  undoubted  right  and  duty  of 
the  Crown  to  put  down  local  disorder,  by  force  if 
need  be.  The  existence  of  this  latter  right  cannot 
be  questioned. 

Martial  law  must,  of  course,  be  distinguished  from 
military  law,  which  is  the  code  of  law  under  which  all 
members  of  the  royal  forces  place  themselves  during 
their  service,  whether  in  peace  or  war,  and  which 
we  shall  discuss  more  at  length  subsequently.  This 
latter   kind  of   law  is,   of    course,   true  law,   though 
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administered  in  special  tribunals  ;  for  it  is  for  the 
most  part  expressly  enacted  by  Acts  of  Parliament, 
viz.,  the  Army  Act  and  the  Naval  DiscipHne  Act. 

5.  The  King  is  the  fountain  of  honour,  of  office,  and 
of  privilege.  All  degrees  of  nobility  and  of  knighthood, 
and  all  other  titles  and  distinctions,  are  received  by 
immediate  grant  from  the  Crown,  expressed  either  by 
writs  or  letters  patent  (these  being  used  for  the  creation 
of  peerages  and  baronetcies),  or  by  corporal  investiture, 
as  in  the  creation  of  a  simple  knight.  Further,  no 
subject  may  accept  any  title  or  decoration  from  a 
foreign  Prince,  except  with  the  consent  of  the  King. 

We  will  pause  here  for  a  space,  to  consider  the  in- 
cidents of  nobility.  The  nobility  are  the  first  of  the 
three  estates  of  the  realm  ;  the  others  being  the  clergy 
and  the  commonalty.  In  order  of  precedence,  nobles 
are  dukes,  marquesses,  earls,  viscounts,  and  barons. 
They  may  be  created  by  writ,  that  is  to  say,  by  writ  of 
summons  to  attend  the  House  of  Lords  by  the  style 
and  title  which  the  King  is  pleased  to  confer  ;  but, 
more  usually,  peerages  are  conferred  by  letters 
patent.  A  peerage  may  be  granted  for  life  ;  but  this 
dignity  will  not  make  the  recipient  a  Lord  of  Parlia- 
ment, although  by  statute  the  Lords  of  Appeal  in 
Ordinary  (who  are  appointed  to  sit  as  judicial  members 
of  the  House  of  Lords  in  its  capacity  as  supreme  Court 
of  Appeal)  become  entitled  to  sit  and  vote  in  the 
House.  In  practice,  except  for  the  Lords  of  Appeal 
in  Ordinary,  all  peerages  are  now  hereditary. 

A  peer  accused  of  treason  or  felony  (but  not  of  any 
lesser  crime)  is  tried  by  his  peers,  that  is  to  say,  by  the 
House  of  Lords  (or,  if  the  House  of  Lords  is  out  of 
session,  by  the  Court  of  the  Lord  High  Steward,  com- 
posed of  the  Lords)  sitting  as  a  criminal  court  of  first 
instance.  This  rule  also  applies  to  peeresses,  whether 
peeresses  in  their  own  right  or  by  marriage,  and  prob- 
ably to  bishops  also,  if  they  are  Lords  Spiritual.     In 
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a  trial  of  this  nature,  the  peers  are  not  sworn  like 
ordinary  jurymen  :  they  give  their  verdict  upon  their 
honour.  But,  if  they  give  evidence  in  any  other 
proceedings,  civil  or  criminal,  they  must  be  sworn  as 
any  other  witness. 

A  peer  cannot  be  degraded  from  his  rank  except  by 
Act  of  Parliament ;  but  he  may  be  excluded  from  the 
House  of  Lords  by  resolution,  and,  as  we  have  seen 
(p.  135),  he  is  disqualified,  so  long  as  he  is  an  undis- 
charged bankrupt,  and  for  five  years  after,  from  sitting 
in  the  House. 

The  eldest  sons  of  peers  above  the  rank  of  baron 
take  what  are  called  '  courtesy  titles  '  :  thus  the  eldest 
son  of  the  Duke  of  Bedford  is  called  the  Marquess 
of  Tavistock.  These  are  merely  honorary  titles ;  and, 
for  all  legal  purposes,  their  bearers  are  regarded  as 
commoners. 

The  King  may,  it  appears,  create  new  titles  or 
dignities  which  did  not  exist  before  ;  but  he  may  not, 
on  the  creation  of  a  peer,  give  him  precedence  before 
others  of  earher  creation  of  the  same  rank. 

Peerages  are,  in  fact,  like  all  other  honours,  conferred 
by  the  King,  not  of  his  own  choice,  but  upon  the 
recommendation  of  Ministers,  who  are  responsible  to 
the  nation  that  the  fountain  of  honour  is  not  polluted  by 
the  preferment  of  those  who  are  unworthy  of  selection. 

It  has  not  infrequently  happened  that  a  peerage 
has  fallen  into  abeyance,  owing  to  the  inabihty  of  the 
heirs  to  keep  up  the  dignity.  If  in  later  generations 
it  is  desired  to  claim  the  peerage,  this  can  be  done  by 
petitioning  the  Crown  ;  and  the  Crown  then  refers 
the  claim  to  the  Committee  for  Privileges  of  the  House 
of  Lords,  who  adjudicate  upon  it. 

Of  commoners,  the  first  in  rank  is  the  Speaker  of 
the  House  of  Comrrons.  After  him  are  placed  Knights 
of  St.  George  or  of  the  Garter  ;  though  these  honours 
are    but    very    rarely    given    to    commoners.     Privy 
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Councillors  rank  next ;  they  are  entitled  '  Eight  Hon- 
ourable '  (a  style  to  be  distinguished  from  that  of  the 
children  of  peers  who  have  no  courtesy  title  and  are 
called  simply  'Honourable').  Then  come  the  Baro- 
nets. This  dignity  is  of  more  recent  creation  than 
any  other  previously  mentioned,  dating  only  from  the 
year  1611.  The  title  of  baronet  is  the  only  one  held 
by  a  commoner  which  is  a  title  of  inheritance.  It  is 
created  by  letters  patent,  and  is  usually  descendible 
to  the  issue  male  of  the  first  holder.  Then  follow  the 
remaining  orders  of  knighthood  ;  of  which  we  shall 
only  mention  the  Knights  of  the  Bath  (civil  and  mih- 
tary),  the  Knights  of  the  British  Empire  (this  order 
being  estabUshed  in  1917,  principally  to  confer  honour 
upon  those  who  held  administrative  posts  during  the 
late  war),  and  the  Knights  Bachelors,  being  the  oldest 
but  lowest  order  of  knighthood.  Below  the  orders 
of  knighthood  we  come  to  the  different  gradations 
amongst  those  who  have  no  title.  A  gentleman  is 
defined  to  be  one  qui  arma  gerit,  who  bears  coat 
armour,  the  grant  of  which  adds  gentihty  to  a  man's 
family  ;  but  it  is  somewhat  unsettled,  what  con- 
stitutes the  distinction  of  esquire,  for  it  is  not  an 
estate,  however  large,  that  confers  this  rank  upon  its 
owner.  The  following  are  entitled  to  tlie  rank  of 
esquire  :  the  eldest  sons  of  knights,  and  their  eldest 
sons,  in  perpetual  succession ;  the  eldest  sons  of 
younger  sons  of  peers,  and  their  eldest  sons  in  like 
perpetual  succession  ;  esquires  by  virtue  of  their 
offices,  e.g.,  Justices  of  the  Peace,  and  others  who  bear 
any  office  of  trust  under  the  Crown,  and  who  are 
named  esquires  in  their  commission  or  appointment ; 
barristers-at-law ;  and  all  foreign  peers,  who  as  well 
as  the  eldest  sons  of  peers  of  Great  Britain,  though 
frequently  titular  lords,  are  only  esquires  in  the  law, 
and  must  be  so  named  in  all  legal  proceedings.  As 
for  gentlemen,  says  Sir  Thomas  Smith,  "  they  be  made 
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"  good  cheap  in  this  kingdom  ;  for  whosoever  can  live 
"  idly,  and  without  manual  labour,  and  will  bear  the 
"  port,  charge,  and  countenance  of  a  gentleman,  he  shall 
"  be  called  master,  and  shall  be  taken  for  a  gentleman." 
A  yeoman  is  he  that  has  free  land  of  forty  shillings  by 
the  year  ;  and  the  rest  of  the  commonalty  are  trades- 
men, artificers,  and  labourers. 
A  Table  of  Precedence  will  be  found  in  the  note.^ 


1 TABLE  OF  PRECEDENCE. 

*  The  King's  children  and 

grandchildren. 

* brethren. 

* uncles. 

* nephews. 

*  Archbishop  of  Canterbury. 

*  Lord  Chancellor    or    Keeper. 

if  a  baron. 

*  Archbishop  of  York. 
Prime  Minister. 

*  Lord  Treasurer, 

*  Lord  President  of  the 

Council, 

*  Lord  Privy  Seal, 

*  Lord  Great  Chamber- 

lain, 

*  Lord  High  Constable, 

*  Lord  Marshal, 

*  Lord  Admiral, 

*  Lord  Steward  of  the 

Household, 

*  Lord  Chamberlain  of 

the  Household, 

*  Dukes. 

*  Marquesses. 
X  Dukes'  eldest  sons. 

*  Earls. 

{  Marquesses'  eldest  sons. 
J  Dukes'  j^ounger  sons. 

*  Viscounts. 
X  Earls'  eldest  sons. 
X  Marquesses'  younger  sons. 

*  The  Bishop  of  London. 
The  Bishop  of  Durham. 


The  Bishop  of  Wiachester. 

*  Bishops. 

*  Secretary     of     State,     if     a 

baron. 

*  Barons. 

t  Speaker    of    the    House    of 

Commons. 
t  Lords    Commissioners   of  the 

Great  Seal. 
J  Viscounts'  eldest  sons. 
X  Earls'  younger  sons. 
X  Barons'  eldest  sons. 
II  Knights  of  the  Garter. 
II  Privy  Councillors. 
II  Chancellor  of  the  Exchequer. 
II  Chancellor  of  the  Duchy. 
II  The  Lord  Chief  Justice. 
II  Master  of  the  Rolls. 

The  Judges. 
II  Viscounts'  younger  sons. 
II  Barons'  younger  sons. 

Law  Lords'  children. 
II  Baronets. 
II  Knights  Bannerets. 
X  Kjiights  of  the  Bath. 

Knights     of     the    British 
Empire. 
X  Knights  Bachelors. 
II  Baronets'  eldest  sons. 
II  Knights'  eldest  sons. 
II  Baronets'  younger  sons. 
II  Knights'  younger  sons. 
X  Colonels. 
X  Doctors. 
X  Esquires. 
X  Gentlemen. 
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We  must  now  revert  to  the  prerogative  of  creating 
offices.  Of  this  we  need  only  say,  that  all  public  offices 
are  in  the  gift,  mediately  or  immediately,  of  the  Crown. 
And  as  the  King  may  create  new  titles,  so  he  may 
create  new  offices,  but  with  this  restriction,  that  he 
cannot  by  grant  create  new  offices  with  fees  annexed 
to  them,  nor  can  he  annex  new  fees  to  old  offices  ; 
for  this  would  be  a  tax  upon  the  subject  which  cannot 
be  imposed  save  by  Act  of  Parliament, 

The  prerogative  of  creating  peers  has  twice  within 
the  last  hundred  years  been  used  as  a  weapon  for 
securing  the  predominance  of  the  House  of  Commons 
over  the  House  of  Lords.  In  1832,  the  House  of  Lords 
refused  to  pass  the  great  Reform  Bill.  The  King  there- 
upon threatened  that,  unless  the  Lords  would  yield  to 
the  wishes  of  the  people,  as  expressed  through  their 
elected  representatives,  he  would,  by  virtue  of  this 
prerogative,  create  a  sufficient  number  of  new  peers  to 
ensure  a  majority  for  the  Bill.  Upon  this  threat  the 
Lords  gave  way  ;  and  the  Bill  became  law.  Similar 
circumstances  arose  in  the  struggle  over  the  Finance 
Bill,  1909,  when  the  Lords  were  finally  compelled  by 
this  same  threat,  not  only  to  accept  that  Bill,  but 
also  to  pass  the  Parhament  Act.  The  provisions  of 
that  Act  should  render  a  recurrence  of  such  events 
impossible  ;  for,  if  the  two  Houses  are  in  conflict,  the 
wishes  of  the  House  of  Commons  must  prevail  if  the 
terms  of  the  Act  are  duly  observed. 

6.  The  King  has  certain  prerogative  rights  relating 

{  Yeomen.  spectively     have      borne      be- 

X  Tradesmen.  tween  themselves,  unless  such 

X  Artificers.  rank     is     merely     professional 

X  Labourers.  or     official :      and     unmarried 

women    to    the   same   rank   as 

N.B.     Married    women    and  their     eldest     brothers     would 

widows     are    entitled     to    the  bear   among   men,    during    the 

same  rank   among  each   other  lives  of  their  fathers, 
as    their    husbands    would    re- 

*  Statute  of  Precedence  (1539).  J  Uncertain  authority. 

f   1  W.  &  M.  (1688)  St.  I,  c.  21.  II  Letters  patent  of  Jamea  I. 
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to  the  shores  and  harbours  along  the  coasts  of  the 
realm,  and  to  the  erection  of  sea-marks. 

He  is  lord  of  the  whole  shore  ;  and  the  space  between 
high- water  and  low- water  mark  is  vested  in  him. 

He  has  the  prerogative  of  appointing  ports  and 
havens,  and  of  taking  dues  from  ships  using  them  ; 
and  he  may  grant  his  rights  to  a  subject.  When  a 
port  has  been  appointed,  it  must  remain  open  to  the 
pubhc,  upon  payment  of  the  proper  dues,  and  cannot 
be  closed  by  virtue  of  the  prerogative.  But  since  1876, 
the  King's  rights  in  regard  to  ports  have  been  dele- 
gated by  statute  (the  Customs  Consolidation  Act,  1876) 
to  the  Treasury,  who  may  by  warrant  appoint  ports, 
and  declare  their  Umits,  and  order  that  certain  quays 
and  warehouses  shall  be  used  for  the  loading  and  un- 
loading of  goods. 

The  erection  of  beacons,  hghthouses,  and  sea-marks 
is  also  incident  to  this  branch  of  the  prerogative  ;  but, 
by  the  Merchant  Shipping  Act,  1894,  a  similar  power 
is  vested  in,  and  in  jDractice  is  always  exercised  by, 
the  Trinity  House,  whose  functions  will  be  described 
hereafter  (p.  240). 

7.  At  Common  Law,  the  King  is  said  to  have  had  the 
right  of  confining  his  subjects  within  the  realm  or 
of  recalling  them  from  beyond  the  seas.  But  this 
power,  which  in  time  of  peace  seems  to  be  inconsistent 
with  the  provisions  of  Magna  Carta,  is  no  longer  em- 
ployed ;  and  the  only  rehc  of  the  doctrine  extant  in 
modern  times  is  the  use  of  the  writ  ne  exeat  regno  to 
prevent  a  party  to  an  action,  such  as  an  absconding 
debtor,  from  withdrawing  his  person  or  property  from 
the  jurisdiction  of  the  Court. 

8.  The  King  is  also,  as  parens  patriae,  invested  with 
a  kind  of  guardianship  over  various  classes  of  persons 
who,  from  their  legal  disability,  stand  in  need  of  pro- 
tection, such  as  infants,  idiots,  and  lunatics  ,  but 
this  function  is  delegated,  with  regard  to  infants,  to 
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the  Chancery  Division  of  the  High  Court,  and,  with 
regard  to  idiots  and  hmatics,  to  the  Lord  Chancellor, 
subject  to  the  statutor}^  rules  set  up  by  the  Lunacy 
Act,  1890,  and  its  amendments,  and  the  Mental 
Deficiency  Act,  1913,  which  will  be  discussed  in  the 
chapter  dealing  with  lunatics  (Chap.  XXVII.). 

9.  Another  light  in  which  the  Lf.w  of  England  con- 
siders the  King,  with  regard  to  domestic  concerns,  is 
as  the  arbiter  of  commerce  ;  and  ihe  royal  prerogative, 
so  far  as  it  relates  to  this  subject,  will  fall  principally 
under  the  following  articles. 

First,  the  estabhshment  of  pubhc  Marts,  or  places 
of  buying  and  selling,  such  as  markets  and  fairs,  with 
the  tolls  thereunto  belonging,  which  can  only  be  set  up 
either  by  virtue  of  the  royal  grant,  or  by  prescription, 
which  supposes  such  a  grant  to  have  been  originally 
made,  or  by  Act  of  Parliament. 

Second,  the  regulation  of  Weights  and  Measures. 
The  prerogative  of  fixing  a  standard  for  weights  and 
measures  is  at  Common  Law  vested  in  the  Crown  ;  but, 
since  the  year  1197,  these  standards  have  always  been 
fixed  by  Act  of  Parliament.  The  Act  at  present  in 
force  is  the  Weights  and  Measures  Act,  1878,  which 
enacts  that  the  standards  described  in  the  schedules 
thereto  shall  continue  to  be  the  imperial  standards 
for  determining  the  length  of  a  yard,  and  the  weight 
of  a  pound.  It  then  proceeds  to  lay  down  certain 
careful  regulations  by  which  these  standards  shall  be 
made  subservient  to  the  object  of  correctly  ascertain- 
ing the  length  of  the  yard,  which  is  to  be  the  only 
unit  or  standard  measure  of  extension  from  which  all 
other  measures  shall  be  ascertained,  and  the  weight 
of  the  pound,  which  is  to  be  the  only  unit  or  standard 
measure  of  weight  from  which  all  other  weights,  and 
all  measures  having  reference  to  weight,  shall  be  ascer- 
tained. The  unit  or  standard  measure  of  capacity, 
from  which  all  other  measures,  as  well  for  liquids  as 


206        BK.  I.  PUBLIC  LAW. — PT.  II.  CENTRAL  GOVERNMENT. 

for  dry  goods,  are  to  be  ascertained,  is  to  be  the  gallon 
containing  ten  imperial  standard  pounds  weight  of  dis- 
tilled water  weighed  in  manner  described  in  the  Act 
(s.  15).  Moreover,  every  contract  having  reference  to 
weight  or  measure  is  to  be  deemed  to  be  made  according 
to  the  imperial  weights  or  measures  ascertained  by  the 
Act,  and  if  otherwise  made  is  to  be  void  (s.  19)  ; 
and  the  use  of  local  or  customary  measures,  and  of 
the  heaped  measure,  in  common  use  previous  to  the 
Act,  is  expressly  prohibited,  and  the  user  made  liable 
to  a  penalty.  But  these  provisions  do  not  extend  to 
render  unlawful  the  use  of  the  metric  system  to  be 
presently  mentioned  ;  and  the  use  of  '  cran  '  measures, 
in  connection  with  the  sale  of  herrings,  is  still  per- 
missible in  such  districts  of  England  and  Wales  as 
may  be  ordered,  on  the  appHcation  of  a  local  authority, 
by  the  Ministry  of  Agriculture,  to  be  made  subject  to 
the  Cran  Measures  Act,  1908. 

The  Weights  and  Measures  Act,  1878,  further  con- 
tains a  regulation  (s.  20),  that  all  articles  sold  by  weight 
shall  be  sold  by  avoirdupois  weight,  except  gold,  silver, 
platinum,  diamonds,  or  other  precious  stones,  which 
may  be  sold  by  troy  weight,  and  drugs,  which,  when 
sold  by  retail,  may  be  sold  by  apothecaries''  weight ; 
and  further,  that  it  shall  be  penal  for  any  person  to  sell 
by  any  denomination  of  weight  or  measure,  other 
than  one  of  the  imperial  weights  or  measures,  or  some 
multiple  or  part  thereof  (s.  19).  But,  it  being  con- 
sidered expedient,  for  the  promotion  and  extension  of 
our  internal  as  well  as  our  foreign  trade,  and  for  the 
advancement  of  science,  to  legaUse,  without  making 
compulsory,  the  use  of  the  metric  system  of  weights 
and  measures,  the  Act  (s.  18)  contains  a  provision  on 
this  subject,  and  sets  forth  a  Table  (amended  in  1898) 
containing  the  equivalents  of  imperial  weights  and 
measures  expressed  in  terms  of  the  n\etric  system,  and 
declares  that  the  Table  may  be  lawfully  used  for  com- 
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puting  and  expressing  in  weights  and  measures,  weights 
and  measures  of  the  metric  system  ;  and  the  Weights 
and  Measures  (Metric  System)  Act,  1897,  contains 
other  provisions  in  the  same  direction.  The  power 
given  by  the  Act  of  1897,  to  make  a  metric  standard, 
has  been  exercised  by  Order  in  Council  of  May  19, 
1898.  In  conclusion,  we  may  observe,  that  the  cus- 
tody of  the  imperial  standards,  and  the  general 
carrying  out  of  the  whole  system,  are  now  entrusted 
to  the  Board  of  Trade. 

Thirdly,  the  King,  as  the  arbiter  of  commerce,  had 
at  Common  Law  the  prerogative  of  issuing  money,  of 
giving  it  authority,  and  maldng  it  current ;  but  for 
many  years  now  all  matters  relating  to  the  coinage  have 
been  controlled  by  Parhament,  and  the  chief  powers  of 
the  Crown  will  be  found  enacted  in  statutory  form. 

The  coinage  at  present  in  use  in  this  country  consists 
of  gold,  silver,  and  bronze  coins.  Bank  of  England 
notes,  and  currency  (Treasury)  notes;  the  latter  being 
made  a  part  of  the  ciu-rency  by  the  Currency  and  Bank 
Notes  Act,  1914.  Under  the  Bank  Act,  1833,  and  the 
Coinage  Act,  1870,  gold  coins  and  bank  notes  of  five 
pounds  and  over  were  made  the  only  legal  tender,  that 
is  to  say,  the  only  medium  in  which  payment  of  a  debt 
could  be  offered  so  as  to  support  a  plea  of  tender  as 
a  defence,  except  that  silver  is  legal  tender  for  sums 
not  exceeding  forty  shillings,  and  bronze  for  sums  not 
exceeding  one  shilhng.  By  the  Act  of  1914,  currency 
notes  are  made  legal  tender  up  to  any  amount ;  and, 
as  is  well  known,  they  have  in  practice  taken  the 
place  of  the  gold  coinage,  silver  and  bronze  remaining 
legal  tender  up  to  the  same  amounts.  In  order  to 
constitute  a  valid  tender,  there  must  be  an  actual 
production  of  the  notes  or  coin  to  the  requisite  value  ; 
and  the  tender  ceases  to  be  legal  if  too  much  is  offered 
— e.g.,  a  five  pound  note  for  a  three  pound  debt — with 
a  demand  for  change. 
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The  Crown  further  has  the  prerogative  of  fixing  the 
dimensions  and  selecting  the  designs  for  coins  ;  and 
this  power,  which  is  confirmed  by  the  Coinage  Act, 
1870,  is  usually  exercised  by  Order  in  Council.  That 
Act  also  contains  provisions  governing  the  periodical 
testing  or  '  pyxing,'  as  it  is  called,  of  the  coinage,  the 
decrying  or  calling  in,  by  proclamation,  of  Ught  coins, 
and  the  prerogative  power  of  legitimating  foreign  coins, 

10.  The  King  is,  again,  considered  by  the  laws  of 
England  as  the  Head  and  Supreme  Governor  of  the 
Established  Church.  To  enter  into  the  reasons  upon 
which  this  prerogative  is  founded,  is  a  matter  rather 
of  divinity  than  of  law  ;  it  will  be  sufficient,  therefore, 
to  observe  that,  by  the  Act  of  Supremacy  of  1534,  it  is 
enacted  that  the  King  shall  be  reputed  the  only 
Supreme  Head,  on  earth,  of  the  Church  of  England, 
and  shall  have  annexed  to  the  imperial  crown  of  this 
realm  as  well  the  title  and  style  thereof,  as  all  juris- 
dictions, authorities,  and  commodities,  to  the  said 
dignity  of  the  Supreme  Head  of  the  Church  apper- 
taining. This  Act  was  repealed  under  Queen  Mary  ; 
but  the  Act  of  Supremacy  passed  in  the  first  year  of 
EHzabeth  (1558),  though  it  did  not  go  the  length  of  the 
statute  of  1534,  yet  required  that  the  Queen  be  acknow- 
ledged as  supreme  in  all  causes,  as  well  ecclesiastical 
as  temporal.  It  is  by  virtue  of  this  supremacy  that  the 
King  convenes  and  dissolves  all  ecclesiastical  synods,  or 
convocations.  He  also  has  the  right  of  nomination  to 
all  bishoprics,  and  to  certain  other  ecclesiastical  prefer- 
ments. And  he  is  the  ultimate  court  of  appeal  in 
ecclesiastical  causes ;  his  functions  in  this  respect  being 
delegated  to  the  Judicial  Committee  of  the  Privy  Council. 
All  these  matters  will  be  dealt  with  hereafter  in  our 
treatment  of  ecclesiastical  law  (Chaps.  XI.  and  XII.). 

11.  The  last  prerogative  right  of  importance  that 
we  shall  mention  is,  that  of  creating  corporations 
by  charter.     The  King's  consent  is,   by  English  law. 
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absolutely  necessary  to  the  creation  of  any  corporation  ; 
and  he  gives  it  either  directly  by  the  issue  of  a  charter 
or  indirectly  by  assenting  to  an  Act  of  Parliament 
creating  the  corporation.  (For  corporations,  see 
Chap.  XIV.) 

Since  all  prerogatives  are  vested  in  the  Crown,  it 
follows  that,  although  the  King  may  in  many  cases 
delegate  their  exercise  to  his  Ministers  and  other 
agents,  the  general  rule  is,  that  he  cannot  grant  them 
away  to  another.  Thus,  he  cannot  grant  away  the 
right  to  give  the  assent  to  Parhamentary  Bills,  or  to 
appoint  a  judge  or  a  bishop,  or  the  right  to  hold  a 
court  of  justice.  But,  where  the  Crown  has  the  right, 
under  its  prerogative,  of  taking  possession  of  certain 
articles  or  of  collecting  tolls  or  other  fees,  there  is  an 
exception  to  the  general  rule.  Such  rights  are  grant- 
able,  and  are  called  '  franchises.'  They  include  the 
rights  to  wrecks,  estrays,  treasure  trove,  and  other 
articles  which  belong  to  the  Crown,  and  the  rights  to 
markets  and  fairs,  ferries,  and  fisheries.  Moreover, 
even  where  the  subject  is  unable  to  prove  his  title  to  a 
franchise  by  royal  grant,  he  may  estabhsh  it  by  pre- 
scription, that  is,  the  doctrine,  which  will  be  fully 
explained  in  Volume  II.  (pp.  421-424),  that  where  a 
right  which  was  capable  of  being  created  by  grant, 
has  been  exercised  for  a  certain  period,  the  law 
will  hold,  without  requiring  documentary  evidence, 
that  there  was  an  implied  grant  of  the  right. 
As  a  general  rule,  it  is  sufficient  if  the  claimant 
can  prove  twenty  years'  uninterrupted  enjoy- 
ment of  the  right  ;  the  law  will  then  hold  that  the 
right  was  based  on  a  grant  by  the  Crown,  although  in 
fact  it  is  well  known  that  no  actual  grant  was  made. 

NOTE  ON  AUTHORITIES. 

[Anson,  "Law  of  the  Constitution,''^  Vol.  1 1.,  and  Halshunfs  '^  Laws 
of  England,'"  art.  Constitutional  Law,  Part  F.,  may  he  referred  to."] 
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CHAPTER  VI. 

THE   RELATIONS   BETWEEN   CROWN   AND    SUBJECT. 


It  is  the  constitutional  duty  of  the  King  to  govern 
his   people   according   to   law.     Bracton,  one    of   the 
earliest  writers  on  English  law,  states  the  principle  as 
foUows  : — "  The   King   ought   not    to    be   subject  to 
"  man,   but  to   God,   and  to  the  law  ;    for  the  law 
"  maketh  the  King,     And  he  is  not  truly  King  where 
"  will   and   pleasure   rule,    and   not   the   law."     This 
provision  of  the  Common  Law  has  been  embodied  and 
declared  by  the  Act  of  Settlement,  1700,  in  the  follow- 
ing words  : — "  The  laws  of  England  are  the  birthright 
'  of  the  people  thereof  ;    and  all  the  kings  and  queens 
'  who  shall  ascend  the  throne  of  this  realm  ought  to 
'  administer  the  government  of  the  same  according  to 
'  the  said  laws  ;    and  all  their  officers  and  ministers 
'  ought  to  serve  them  respectively  according  to  the 
'  same  ;    and  therefore  all  the  laws  and  statutes  of 
'  this  realm,  for  securing  the  estabUshed  religion,  and 
'  the  rights  and  liberties  of  the  people  thereof,  and  all 
'  other  laws  and  statutes  of  the  same  now  in  force,  are 
'  ratified  and  confirmed  accordingly."     To  the  hke 
effect  is  the  oath,  which,  by  the  Act  for  Establishing 
the  Coronation   Oath,    1688,   is  administered  at  the 
coronation  to  every  monarch  succeeding  to  the  crown, 
by  one  of  the  archbishops  or  bishops  of  the  realm, 
in   the   presence   of   the   people,    whereby   the   King 
"  solemnly  promises  and  swears  to  govern  the  people 
"  of   tliis   kingdom   of   England,   and   the   dominions 
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"  thereunto  belonging,  accorcling  to  the  statutes  in 
"  Parliament  agreed  on,  and  the  respective  laws  and 
"  customs  of  the  same."  The  coronation  oath  expresses 
also  the  other  duties  that  the  King  owes  to  his  people  : 
viz.  to  execute  judgment  in  mercy  ;  and  to  maintain 
the  estabUshed  religion. 

Protection  and  subjection  being  in  their  very  nature 
reciprocal,  we  may  now  pass  from  the  duties  of  the 
monarch  to  the  duties  of  the  people  ;  in  other  words, 
to  discuss  what  is  meant  by  allegiance.  Allegiance 
is  the  tie,  or  ligamen,  which  binds  the  subject  to  the 
ruler,  in  return  for  the  protection  which  the  ruler 
affords  to  the  subject.  He  is  their  hege  lord;  they 
are  his  liege  men.  This  relationship  is  coloured  by 
the  historical  ideas  of  feudahsm,  under  which  system 
it  was  the  custom  of  the  vassal  to  admit  his  obligation 
to  his  lord  by  swearing  an  oath  of  fealty.  There 
exists  at  this  day  a  similar  oath  of  allegiance,  which 
on  certain  occasions  is  sworn  by  the  subject.  The 
form  of  this  oath  has  undergone  many  alterations  by 
statute,  the  latest  of  which  is  the  Promissory  Oaths 
Act,  1868,  by  which  the  formerly  separate  oaths  of 
allegiance,  supremacy,  and  abjuration  were  abohshed, 
and  a  simple  and  comprehensive  promise  of  allegiance 
to  the  King,  his  heirs  and  successors,  substituted 
therefor.  This  Act  also  provides,  that  the  oath  shall 
only  be  exacted,  on  acceptance  of  office,  from  the 
persons  named  in  the  Schedule  to  the  Act  (who,  at  the 
same  time,  take  the  suitable  official  or  judicial  oaths), 
from  members  of  Parliament,  and  from  a  few  other 
persons.  AHens,  however,  who  seek  naturalisation 
are  required  to  take  the  oath  of  allegiance.  Any  of 
these  persons  may  substitute  an  affirmation  for  the 
actual  oath  ;  and  no  one  need  now  kiss  the  book. 
And  it  is  to  be  noted,  that  the  form  of  the  oath  of 
allegiance  may  vary  with  the  class  of  persons  by 
whom  it  is  taken,  e.g.,  the  form  is  different  for  members 
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of  the  Imperial  Parliament  and  the  members  of  the 
Parliament  of  Southern  Ireland  respectively. 

But,  apart  from  any  express  oath,  there  is  an 
implied  allegiance  owing  from  every  subject  to  the 
sovereign,  arising  from  the  moment  of  his  accession 
to  the  throne.  Thus,  in  Coke's  words,  "all  subjects 
"  are  equally  bounden  to  their  allegiance  as  if  they 
"  had  taken  the  oath  ;  and  the  taking  of  the  cor- 
"  poral  oath  is  but  an  outward  declaration  of  the 
"  same." 

This  implied  allegiance  is  divided,  according  to 
the  doctrine  of  the  famous  leading  case  of  Robert 
Calvin  (1608)  7  Rep.  1,  into  different  kinds,  of  which 
we  shall  here  notice  the  following  :  — 

(1)  Ligeantia  naturalis,   i.e.,   such  as  is   due  from 

natural-born  subjects. 

(2)  Ligeantia     localis,     due,    irrespective     of    their 

nationality,   from   all   persons   resident   within 
the  realm 

(3)  Ligeantia    acquisita,  i.e.,    allegiance    due    from 

persons  who,  though  aHen  born,  have  English 

citizenship,  by  naturahsation  or  denization. 

We  shall  treat  of  these  three  in  order  ;    and,   in 

connection  with  the  last-named,  of  the  rules   which 

govern  the  status  of  the  unnaturalised  ahen  and  the 

modes  in  which  he  may  become  a  subject. 

1,  Natural  allegiance  is  due  from  all  natural-born 
British  subjects.  The  following  persons  are,  by  the 
British  Nationality  and  Status  of  Ahens  Act,  1914 
(which  is  the  principal  statute  governing  the  law 
relating  to  alienage,  and  to  which  we  shall  refer  as 
the  '  Act  of  1914  '),  deemed  to  be  natural-born  British 
subjects  : — 

(1)  Any  person  born  within  His  Majesty's  dominions 
and  allegiance,  whether  or  no  his  parents  were  British 
subjects    or    ahens.     British    ships,    even    in    foreign 
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waters,  are  for  this  purpose  regarded  as  being  within 
the  dominions  ;  foreign  ships,  even  in  British  territorial 
waters,  are  not. 

(2)  Any  person,  wherever  born,  whose  father  was 
a  natural-born  or  naturalised  subject  at  the  time  of 
the  birth.  By  an  amending  Act  of  1918,  it  is  a 
sufficient  qualification  if  the  father  has  become  a 
British  subject  by  reason  of  any  annexation  of  territory, 
or  if  he  was,  at  the  time  of  the  birth,  in  the  service 
of  the  Crown. 

There  are  thus  two  main  criteria  of  British  nationahty 
— (1)  the  place  of  birth  and  (2)  the  nationahty  of  the 
father  ;  and  British  citizenship  is  conferred  if  either 
one  or  other  of  these  is  British. 

The  Act  of  1914  efiEected  some  shght  alterations  in 
the  law,  which  had  previously  been  contained  in  a 
number  of  somewhat  confusing  statutes  and  decisions  ; 
but  it  is  provided  that  the  nationahty  of  persons  born 
before  the  passing  of  the  Act  is  not  to  be  affected. 
It  would  be  a  matter  of  too  much  detail  to  enter  upon 
a  statement  of  the  previous  rules  ;  and  it  will  suffice 
to  give  a  single  illustration.  Before  the  Act,  a  person 
born  in  a  foreign  State,  being  the  son  of  a  naturalised 
(but  not  natural-born)  British  subject,  did  not  become 
a  British  subject.  Under  the  Act  of  1914,  such  a 
person  can  claim  that  he  is  a  British  subject  under 
the  second  rule  above.  But  if  he  were  born  before 
January  1,  1915,  the  date  when  the  Act  came  into  force, 
he  comes  under  the  old  law,  and  is  regarded  as  an 
alien  {R.  v.  Superintendent  of  Albany  Street  Police 
Station  [1915]  3  K.  B.  716). 

The  Act  of  1914  also  contains  provisions  deahng 
with  the  status  of  married  women  and  infant  children. 
The  status  of  a  wife  depends  upon  that  of  her  husband. 
A  foreign  woman  obtains  British  nationality  merely 
by  marrying  a  British  husband  ;  while  a  woman  of 
British    birth    relinquishes    her    British    status    upon 
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marrying  a  foreigner.  If,  during  coverture,  the  hus- 
band loses  his  British  nationahty,  the  wife,  whether 
she  is  British  by  birth  or  in  virtue  of  her  marriage, 
can  retain  her  British  nationahty  by  making  a  declara- 
tion of  her  desire  to  do  so.  Widows,  and  women  who 
have  been  divorced,  remain  of  the  status  of  their  late 
husbands. 

The  status  of  infants  follows  that  of  thek  parents  ; 
so  that,  where  a  father  divests  himself  of  his 
British  nationality,  his  children  under  age  ipso  facto 
become  ahens.  But  the  fact  that  the  widow  of  a 
British  subject  marries  an  ahen.  does  not  deprive  her 
children  by  the  first  marriage  of  their  nationahty. 
And  any  child  who  has  lost  his  British  status  under 
these  rules  may  claim  it  again,  if  he  so  wishes,  upon 
attaining  Ms  majority. 

2.  Local  allegiance  is  such  as  is  due  from  an  ahen 
friend  (or  alien  amy)  for  so  long  as  he  continues  in 
the  King's  dominions,  upon  the  principle,  already 
cited,  that  he  is  within  the  King's  protection,  and 
therefore  owes  allegiance  to  the  King.  It  follows  that 
an  ahen  friend  can  be  guilty  of  treason,  which  is  in  its 
essence  a  breach  of  allegiance  ;  whereas  an  alien  enemy 
cannot. 

3.  Lastly,  allegiance  may  be  acquired  by  denization 
or  naturalisation. 

A  denizen  is  a  person,  born  an  ahen,  who  has 
obtained  letters  of  denization  from  the  Crown,  under 
the  royal  prerogative,  the  effect  of  which  is  to  make 
him  to  a  certain  extent  a  British  subject.  A  denizen 
cannot  be  a  member  of  the  Privy  Council  or  of  either 
House  of  Parhament,  nor  can  he  hold  any  office  of 
trust,  civil  or  military. 

Letters  of  denization,  although  they  may  stiU  be 
granted,  have  been  replaced  by  the  process  of  natu- 
rahsation,  which  is  to-day  the  ordinary  mode  in 
which  acquired  allegiance  arises.     Naturahsation  may 
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be  carried  out  by  private  Act  of  Parliament  ;  but  the 
usual  course  is  to  take  advantage  of  the  statutory 
powers  conferred  upon  the  Home  Secretary,  which 
were  re-enacted,  with  substantial  amendments,  in  the 
Act  of  1914.  The  Home  Secretary  has  authority — 
a  purely  discretionary  authority — to  grant  a  certificate 
of  naturalisation  to  any  alien  who  can  prove  : — 

(1)  that  he  has  resided  in  His  Majesty's  dominions 

for  five  out  of  the  preceding  eight  years,  the 
last  year  being  that  immediately  antecedent 
to  the  application.  This  quahfication  need  not 
be  shown  by  a  widow  or  divorced  wife  of  an 
alien  who  was  herself  a  British  subject  before 
marriage,  nor  by  an  alien  who  has  served  under 
the  Crown  for  five  out  of  the  last  eight  years. 
And  the  Home  Secretary  has  power  to  waive, 
in  any  particular  case,  the  requirement  that 
the  residence  shall  all  have  been  during  the 
previous  eight  years,  provided  that  there  has 
been  five  years'  residence  in  all,  and  that  the 
ahen  has  been  residing  in  the  dominions  con- 
tinuously during  the  past  year  ;  and 

(2)  that  he  is  of  good  character  and  has  an  adequate 

knowledge  of  the  Enghsh  language,  and 

(3)  that  he  intends  to  reside  in  the  dominions,  or  to 

enter  into  or  continue  in  the  service,  of  the 
Crown. 
If  the  Home  Secretary,  in  his  discretion,  decides 
to  issue  a  certificate  of  naturahsation,  the  alien  must 
take  the  oath  of  allegiance  ;  and  he  thereupon  becomes 
entitled  to  all  poUtical  and  other  rights,  powers  and 
privileges,  and  subject  to  all  obligations,  duties  and 
Uabihties,  to  which  a  natural-born  British  subject  is 
entitled  or  subject,  and  enjoys,  as  from  the  date  of 
his  naturahsation,  the  full  status  of  a  natural-born 
British  subject.  The  certificate  may  also  confer 
citizenship  on  any  children  of  the  applicant  who  are 


216        BK.  I.  PUBLIC  LAW. — PT.  II.  CENTRAL  GOVERNMENT. 

under  age  ;  in  fact  any  minor  may  be  naturalised 
at  the  discretion  of  the  Home  Secretary  without 
fulfilling  any  of  the  above  quahfications.  A  lunatic 
cannot  be  naturalised. 

AHens  hving  in  the  overseas  dominions  may  obtain 
certificates  under  similar  conditions  from  the  Governor 
of  the  colony,  subject  (save  in  the  case  of  the  self- 
governing  Dominions,  which  are  specially  provided  for) 
to  the  approval  of  the  Home  Secretary. 

The  rights  of  an  alien  friend  who   has  not  been 
naturalised  (which  were  very  limited  at  Common  Law) 
have  gradually  been  assimilated  by  statute  to  those  of  a 
British  subject ;  and,  at  the  present  date,  the  rule  is, 
that  he  may  acquire,  hold,  and  dispose  of  any  kind 
of  property,  real  or  personal,  and  that  a  title  to  such 
property  may  be  derived  through,  from,  or  in  succession 
to   him,   just   as  if  he  were  a  British    subject.     He 
can  sue  and  be  sued  in  our  Courts,  and  can  use  their 
machinery  to  enforce  his  rights,  just  as  much  as  an 
ordinary  subject,  even  against  the  Crown  or  its  officers. 
Thus  in  Johnstone  v.  Pedlar  [1921]  2  A.  C.  262,  an 
American  citizen  was  arrested  in  Ireland  for  illegal 
drilling.     The    police    took    and    detained   a    sum    of 
money  found  upon  him,  and  refused  to  return  it  to 
him.     He   thereupon    brought    an   action  in  Detinue 
against   the   Chief   Commissioner   of   Police  ;     and  it 
was  held  by  the  House  of  Lords  that  it  was  no  defence 
to  the  action  that  the  plaintiff  was  an  ahen,  and  that 
the  seizure  had  been  ratified  by  the  Chief  Secretary 
as    representing    the    Crown.     In    other    words,    the 
defence  of  '  act  of  State  ' — that  is  to  say,  that  the 
act  has  been  ordered  by  or  adopted  by  the  Crown — 
is  no  more  available  against  an  ahen  friend  than  it 
is  against  a  subject,  unless  the   act  was  committed 
abroad,  in  which  case  the  defence  may  be  allowed  to 
prevail. 

But    there    are    certain    disquahfications    to    which 
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an  alien  is  still  subject.  Thus,  he  cannot  own  any 
share  in  a  British  ship,  though  he  may  own  shares 
in  a  company  owning  one.  He  cannot  (with  certain 
exceptions)  act  as  master,  chief  engineer  or  chief 
officer  of  a  British  ship  registered  in  the  United 
Kingdom,  unless  she  is  habitually  in  voyages  between 
ports  outside  the  United  Kingdom  (Aliens  Restriction 
(Amendment  )Act,  1919,  s.  5  (1)).  He  cannot  be  a 
Privy  Councillor  or  a  member  of  Parliament,  nor 
can  he  hold  any  office  or  place  of  trust,  civil  or  military, 
nor  may  he  vote  at  any  election,  whether  parliamentary 
or  municipal. 

An  alien  enemy,  of  course,  is  in  a  very  different 
position.  As  the  subject  of  a  State  that  is  at  war 
with  the  King,  he  enjoys  no  rights  or  privileges  what- 
soever. His  contracts  made  after  the  outbreak  of 
war  are  void,  while  his  executory  contracts  made  in 
time  of  peace  are  annulled,  or,  at  least,  suspended 
during  hostihties.  At  Common  Law,  anyone  might 
seize  his  j)i"operty  ;  but  this  rule  is  now  confined  to 
capture  under  the  authority  of  the  Executive  according 
to  the  rules  of  modern  warfare.  During  the  European 
war,  a  great  number  of  cases  came  before  the  Courts 
in  which  the  status  of  enemy  ahens  was  considered  ; 
but  the  reader  must  be  left  to  refer  to  them  in  the 
reports  and  in  more  detailed  textbooks. 

At  Common  Law,  the  King  had  power  to  refuse 
admission  to  aliens  who  wished  to  enter  into  this 
country,  and  to  expel  ahens  living  here.  This  pre- 
rogative right,  however,  is  now  never  called  into  use  ; 
for  the  law  as  to  the  rejection  and  expulsion  of  aliens 
has  for  many  years  been  regulated  by  statute.  The 
controlling  Acts  at  present  in  force  are  the  Aliens 
Restriction  Act,  1914,  and  the  amending  Act  of  1919  ; 
but  it  may  be  assumed  that  no  final  scheme  has  yet 
been  reached,  since  the  latter  Act  is  one  of  those  which 
is  being  continued  from  year  to  year  under  the  Expiring 
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Laws  Continuance  Act,  while  the  Act  of  1914  in 
terms  only  applies  to  restrictions  upon  aHens  during 
war,  though  its  provisions  are  extended  to  peace 
conditions  by  the  later  Act.  Under  these  two  Acts, 
a  comprehensive  Order  in  Council  (the  Aliens  Order, 
1920)  has  been  published,  some  of  the  main  features 
of  which  are  the  following  : — 

1.  No  alien  can  land  in  the  United  Kingdom  with- 

out the  authority  of  an  immigration  officer  ; 
and  such  authority  is  only  to  be  given  where  the 
aUen  can  prove  that  he  fulfils  a  number  of 
conditions,  e.g.,  that  he  is  in  a  position  to  support 
himself  and  his  dependants,  and  that  he  is  not 
medically  unfit.  Also  aliens  are  only  allowed 
to  land  at  certain  specified  ports. 

2.  Every  ahen  over  the  age  of  sixteen,  unless  he 

has  been  less  than  two  months  in  the  country, 
must  register  certain  particulars  about  him- 
self and  his  residence. 

3.  Deportation  orders,  requiring  an  ahen  to  leave 

and  remain  outside  the  United  Kingdom,  may 

be  made  by  the  Secretary  of  State  (the  Home 

Secretary),  if  the  alien  has  been  convicted  of 

certain   crimes,    or   if   the   Secretary   of   State 

considers   it   to  be    "  conducive  to  the  pubhc 

good  "  to  make  the  order. 

In  conclusion  it  should  be  added,  that  a  British 

subject  may,  in  various  ways,  divest  himseH  of  British 

nationality,  whether  he  acquired  it  by  birth  or  by 

naturalisation.     This  was  not  so   at   Common   Law  ; 

for,    according    to    the    maxim    nemo    potest    exuere 

patriam,  a  subject  of  one  Idng  could  not  by  any  act 

of  his  own — not  even  by  swearing  allegiance  to  another 

— put  off  or  discharge  his  allegiance  to  the  former. 

But  now,  by  statute,  any  British  subject  who  becomes 

naturahsed  in  a   foreign   State   ceases   automatically 

to  be  a  British  subject,  e.g.,  a  woman  who  marries 
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an  alien  (even  an  enemy  alien),  provided  that  her 
marriage  is  valid  in  the  country  of  her  husband's 
domicile  {Fashender  v.  A.-G.  (1921)  38  T.  L.  R.  114). 
Further,  under  certain  conditions,  a  British  subject 
may,  without  becoming  formally  naturahsed  in  a 
foreign  State,  make  a  declaration  of  alienage  which 
will  have  the  effect  of  divesting  him  of  his  British  status. 
But  it  is  provided  that  the  loss  of  British  nationality 
by  either  of  these  means  is  not  to  discharge  a  person 
from  any  obHgation  or  liability  incurred  before  he 
ceased  to  be  a  subject. 

NOTE  ON  AUTHORITIES. 

[Aliens  Acts,  1914  and  1918  ; 

Aliens  Restriction  {Amendment)  Act,  1919  ; 

Aliens  Order,  1920  ; 

and  cases  quoted  in  text.^ 
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CHAPTER  VII. 

THE    CABINET    AND    THE    EXECUTIVE. 


We  have  hitherto  spoken  chiefly  of  the  legal  aspect 
of  the  process  of  government.  We  have  seen  how  the 
laws  of  the  country  are  amended  and  added  to  by 
legislative  action,  and  how  all  executive  acts  are  done 
in  the  name  of  the  Crown,  either  by  virtue  of  pre- 
rogative powers  existing  at  Common  Law,  or  under 
statutory  authority.  The  Crown  in  Parliament  and 
the  Crown  as  Head  of  the  Executive  form  the  legal 
framework  of  our  Government.  But  to  leave  matters 
there  would  be  to  set  up  the  frame  and  omit  the 
picture  itseK.  Alike  in  legislation  and  in  the  discharge 
of  executive  authority,  alike  in  the  maldng  and  in  the 
enforcement  of  laws,  a  system  has  been  estabhshed 
based  upon  a  thousand  precedents,  none  of  which  has 
the  force  of  law  but  all  of  which  are  well-recognised 
conventions  of  the  Constitution,  under  which  the 
actual  work  of  government  is  performed  by  a  body  of 
persons  composing  the  Ministry,  under  the  supreme 
control  of  the  Prime  Minister,  working  in  legislative 
matters  through  an  obedient  majority  of  the  House 
of  Commons,  elected  by  the  country  to  support  the 
Ministry,  in  executive  matters  through  the  great 
Departments  of  State. 

In  this  chapter  we  shall  consider,  first,  the  manner 
in  which  the  Ministry  comes  into  existence  ;  second, 
the  mode  in  which  it  controls  legislation  ;  and,  thirdly, 
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the  composition  of  the  Executive  Departments  and  the 
relationship  between  them  and  the  Ministry. 

The  Ministry  centres  round  the  Prime  Minister,  or 
Premier,  who  is  a  member  of  either  one  or  other  House 
of  Parhament,  selected  by  the  King,  as  the  person 
who  is  most  Hkely  to  command  a  working  majority  in 
the  House  of  Commons,  to  be  the  head  of  the  Gov- 
ernment. His  office  is  not  known  to  the  law  ;  and 
nothing  illustrates  more  clearly  the  continual  cleavage 
between  the  theory  and  the  practice  of  the  Constitution 
than  this  fact.  Indeed,  almost  the  earliest  reference 
in  any  official  document  to  the  position  of  Prime 
Minister  occurs  in  a  Royal  Warrant,  issued  in  the 
year  1905,  conferring  upon  the  holder  of  the  position 
place  and  precedence  next  to  the  Archbishop  of  York. 
Yet,  for  all  practical  purposes,  the  government  of  the 
country  has,  ever  since  the  death  of  George  I,  been 
carried  out  by  this  official,  whose  very  existence  is 
unknown  to  our  constitutional  law. 

He  is  an  appointed,  not  an  elected,  official ;  and  his 
selection  is  entirely  in  the  hands  of  the  King.  Indeed, 
there  is  no  power  which  can  fetter  the  King's  choice 
of  his  First  Minister,  beyond  the  fact  that,  if  Parlia- 
ment does  not  approve  the  nomination,  it  can  reject 
all  the  measures  proposed  by  the  Ministry,  and  refuse 
to  vote  the  money  necessary  for  the  government  of 
the  country.  In  practice,  of  course,  the  King  is 
always  guided  by  his  knowledge  of  the  conditions 
existing  in  Parliament ;  and  his  task  is  facilitated 
by  the  traditional  division  of  the  House  of  Commons 
into  parties,  which  we  call  the  '  party  system.' 
Each  party  has  a  recognised  '  leader  '  ;  and,  practically, 
every  person  who  seeks  election  as  a  member 
of  the  House  of  Commons  undertakes  to  his  con- 
stituents that  he  will  support  one  particular  party. 
One  party  or  another  thus  secures  a  majority  in  the 
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House  of  Commons  ;  and  the  leader  of  that  party, 
being  the  person  who  can  control  the  House,  is  in- 
variably selected  by  the  King  for  the  office  of  Prime 
Minister. 

As  the  King  has  the  power  of  appointing  the  Prime 
Minister,  so  he  may  dismiss  him  at  any  time.  But 
it  would  be  unconstitutional  for  the  King  to  dismiss 
a  Prime  Minister  who  has  the  support  of  the  House  of 
Commons,  unless  it  was  clear  that  the  House  of  Com- 
mons itseK  was  not  representative  of  the  people,  in 
which  case  the  King  might,  by  replacing  the  Govern- 
ment and  dissolving  Parliament,  refer  to  the  electorate 
the  decision  as  to  the  Ministry  which  they  desired  to 
have  in  office.  What  occurs  in  practice  is  well  known. 
The  Prime  Minister,  finding  himself  deprived  of  the 
support  of  the  House  of  Commons,  or  feeling  from  the 
trend  of  pubhc  opinion,  as  revealed  in  by-elections  or 
otherwise,  that  he  has  lost  the  confidence  of  the 
country,  resigns  his  office,  together  with  all  the  other 
officials  composing  his  Ministry.  Formerly,  if  the 
House  of  Commons  refused  to  accept  any  proposal  of 
the  Ministry,  it  was  usual  for  the  Government  to 
resign  ;  but  this  rule  has  recently  been  disregarded 
in  cases  where  it  is  clear  that  the  hostile  decision  was 
the  result  of  a  carefully  engineered  surprise  vote  of 
the  House.  But  if  the  Ministry  is  defeated  in  the 
House  upon  an  important  division,  the  constitutional 
practice  still  is  that  the  Prime  Minister  should  resign. 
If,  upon  the  ensuing  General  Election,  his  party 
obtains  a  majority  again,  the  King  will  again  call  him 
to  ofiice.  Meanwhile,  his  place  has  been  filled  by 
another  Prime  Minister  ;  and,  if  the  elections  go  in  the 
latter's  favour,  he,  of  course,  retains  office. 

It  will  be  observed  that  the  existence  of  the  Gov- 
ernment is  not  affected  by  an  adverse  vote  of  the 
House  of  Lords.  For  many  years,  both  before  and 
since  the  Parhament  Act,  1911,  Liberal  Governments 
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held  ofifice  in  spite  of  the  presence  of  a  hostile  majority 
in  the  Upper  House  ;  and  it  was  not  until  1909  that  an 
issue  was  raised  which  brought  the  Government  and 
the  House  of  Lords  into  an  irreconcilable  conflict — 
with  what  result  we  have  aheady  seen  (pp.  128-132). 

There  is  no  formahty  attaching  to  the  mode  of  ap- 
pointment of  the  Prime  Minister.  The  person  upon 
whom  the  King's  choice  has  fallen  is  summoned 
to  the  royal  presence,  and,  upon  his  accepting  the  task 
of  forming  a  Government,  kisses  the  King's  hands. 
But,  upon  liis  appointment,  he  takes  one  of  the  recog- 
nised executive  offices,  usually  that  of  First  Lord  of 
the  Treasury,  which  has  merely  nominal  duties,  but 
is  an  office  known  to  the  law  (which  the  Premiership 
is  not),  and  to  which  a  salary  is  attached. 

The  Prime  Minister's  first  task  on  his  appointment 
is  to  form  a  Ministry,  that  is  to  say,  to  choose  persons 
from  amongst  his  followers  to  fill  the  great  executive 
offices  of  State.  For  each  Department  of  State, 
except  a  few  of  minor  importance,  has  a  poUtical 
head  :  that  is  to  say,  a  member  of  one  or  other  House 
of  Parhament,  who  is  appointed  to  the  position  by  the 
Crown  upon  the  advice  of  the  Prime  Mimster.  Unhke 
the  permanent  civil  service,  which  constitutes  the 
personnel  of  each  Department,  the  political  heads  of 
Departments,  or  Ministers,  resign  their  offices  upon 
change  of  Government  ;  or  they  may  be  asked  to 
resign  at  any  time  by  the  Prime  Minister,  who  can 
rely  upon  the  Crown  to  dismiss  any  office-holder  who 
has  refused  to  resign  at  his  request.  Besides  the  actual 
heads  of  Departments,  there  are  various  minor  political 
officials,  frequently  called  Parliamentary  Secretaries, 
attached  to  the  more  important  Departments,  who  are 
appointed  by,  or  at  any  rate  subject  to  the  approval 
of,  the  Prime  Minister,  and  hold  their  positions  on  the 
same  terms  as  their  departmental  chiefs. 

These   officials,   whose  names  and  duties  we  shall 
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specify  later  in  this  chapter,  compose  the  Ministry. 
Their  offices  are  created  either  under  the  prerogative 
powers  of  the  Crown,  or  by  statute  ;  hence  they  are 
legal  offices,  not  merely,  like  that  of  Prime  Minister, 
dependent  on  usage.  Ministers  need  not  legally  be 
members  of  Parliament ;  but,  in  practice,  as  soon  as 
a  Minister  is  appointed,  he  obtains  a  seat  in  one  or 
the  other  House,  if  he  has  not  one  already.  Ministers 
are  responsible  to  the  Crown  and  to  Parliament  for 
the  administration  of  their  respective  Departments. 
Each  Minister  is  a  servant  of  the  Crown,  and  is  hable 
to  be  dismissed  by  the  King  at  any  time  ;  though  this 
step  would  never  be  taken  except  on  the  advice  of  the 
Prime  Minister.  And,  as  a  servant  of  the  Crown, 
according  to  the  doctrine  of  Ministerial  responsibihty, 
to  which  reference  has  already  been  made,  every 
Minister  is  accountable  to  Parliament  for  all  executive 
acts  done  by  him  or  by  his  subordinates  in  the  name  of 
the  Crown.  He  is  liable  to  criticism  in  either  House 
for  the  mode  in  which  he  has  used  the  prerogative 
powers  delegated  to  him  by  the  Crown  ;  the  usual 
procedure  for  ventilating  such  criticism  being  by 
motion  for  a  reduction  of  his  salary.  And,  in  the  last 
resort,  he  may  be  impeached  by  the  Commons  before 
the  Lords.  But,  although  the  theory  is  that  each 
Minister  is  severally  responsible,  in  fact  a  vote  of 
censure  passed  by  the  House  of  Commons  on  a 
Minister  would  usually  be  regarded  as  a  vote  of 
censure  on  the  Government,  and  the  Ministry  would 
resign  ;  for  the  Ministry  are  by  constitutional  usage 
regarded  as  a  collective  whole,  which  must  stand  or 
fall  together. 

The  salaries  of  all  Ministers  (except  that  of  the  Lord 
Chancellor)  are  voted  annually ;  and,  though  the 
Crown  has  a  right  to  create  any  new  office  or  Depart- 
ment without  statutory  authority,  no  remuneration 
can    be    paid  out  of   the  public    funds   to   the    new 


CHAP.   VII. — THE    CABINET   AND   THE   EXECUTIVE.        225 

Minister  without  Parliamentary  sanction ;  so  that,  in 
practice,  new  Ministries  are  invariably  constituted  by 
Act  of  Parliament.  Recent  years  provide  numerous 
illustrations  of  such  Acts.  Since  1915,  apart  from 
the  Departments  created  specially  for  war  purposes, 
there  have  been  appointed  under  different  Acts  a 
Minister  of  Labour,  a  Secretary  of  State  for  the  Air, 
a  Minister  of  Health,  and  a  Minister  of  Transport. 

A  salaried  Minister,  of  course,  holds  an  '  office  of 
profit '  under  the  Crown,  and  would  thus  be  disquahfied 
by  the  Place  Acts  from  sitting  in  the  House  of  Com- 
mons, were  it  not  for  the  exceptions  pointed  out  in  a 
previous  chapter  (pp.  137-140),  to  which  reference 
should  be  made. 

By  a  further  convention  of  the  Constitution,  the 
Prime  Minister  invariably  forms,  out  of  the  persons 
composing  the  Ministry,  a  smaller  group  called  the 
Cabinet,  whom  he  consults  upon  all  important  questions 
of  poUcy.  The  Cabinet  is,  hke  the  Prime  Minister 
himself,  the  creature  of  convention.  Members  of  the 
Cabinet,  as  such,  have  no  legal  status  whatsoever. 
The  law  knows  nothing  of  the  Cabinet  ;  the  very  word 
never  appears  in  any  statute  or  official  document ;  and 
no  court  of  law  would  recognise  its  existence.  Yet 
the  part  which  it  has  played  in  ruhng  the  country  has 
led  to  the  term  '  Cabinet  Government '  being  applied  to 
our  system  of  government  in  its  modern  form. 

Historically,  the  Cabinet  is  closely  connected  with 
the  Privy  Council.  It  originated  in  the  reign  of 
Charles  II,  when  that  monarch  began  to  summon  to 
his  presence  a  few  of  the  more  important  members 
of  the  Privy  Council,  instead  of  the  whole  body. 
The  word  '  cabinet  '  is  the  French  for  a  private  room ; 
and  it  became  apphed  to  this  body  because  its  meetings 
take  place  in  the  King's  own  quarters.  One  of  the 
earliest  of  cabinets  was  that  of  the  year  1671,  known  as 
the  Cabal,  so  called,  as  is  well  known,  from  the  initials 
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of  the  five  Ministers  v^ho  composed  it.  Until  the 
reign  of  George  I,  the  Cabinet  remained  a  body  which 
the  monarch  used  mainly  for  consultative  purposes  ; 
but  the  accession  of  that  King  marked  an  epoch  in  the 
development  of  the  Cabinet  system,  for,  owing  to  his 
ignorance  of  the  language  and  conditions  of  England, 
the  work  of  government  devolved  upon  the  shoulders 
of  Ministers,  who  thus  became  accustomed  to  act  in- 
dependently of  the  Crown.  Cabinet  government,  in  the 
modern  sense,  may  be  said  to  have  commenced  in  his 
reign  with  the  long  term  of  office  of  Sir  Robert  Walpole  ; 
and,  in  spite  of  the  attempts  of  subsequent  Kings  to 
obtain  something  more  than  a  merely  nominal  control 
of  the  affairs  of  State,  it  has  ever  since  remained  a 
firm  principle,  that  the  King  does  not  interfere  in  the 
deliberations  or  decisions  of  the  Cabinet. 

As  the  Cabinet  is  still,  in  theory,  a  committee  of 
the  Privy  Council,  the  rule  is  that  Cabinet  Ministers 
must  be  Privy  Councillors  ;  but,  apart  from  this,  its 
functions,  size,  and  membership  depend  upon  the 
will  of  the  Prime  Minister.  Its  constitution  has  varied 
within  fairly  wide  hmits  even  in  recent  years.  It  is 
well  known,  for  instance,  that,  before  the  outbreak  of 
war  in  1914,  the  number  of  Ministers  summoned  to 
attend  the  Cabinet  had  caused  it  to  become  unwieldy, 
and  that,  in  December,  1916,  Mr.  Lloyd  George,  then 
Prime  Minister,  reduced  the  membership,  from  about 
twenty,  to  five.  A  further  step  taken  during  the  war — 
the  introduction  of  General  Smuts  into  the  Cabinet  as  a 
sixth  member — illustrates  the  rules  that  a  member  of 
the  Cabinet  need  not  be  a  member  of  Parhament,  and 
that  he  need  not  hold  any  ministerial  post.  But, 
since  the  end  of  the  war,  there  has  been  a  reversion 
to  the  old  numbers,  and,  at  the  beginning  of  1922, 
the  official  Cabinet  consisted  of  nineteen  members. 
Ministers  who  are  not  regular  members  of  the  Cabinet 
are    frequently    called    in    to    attend    meetings    upon 
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occasions  when  matters  affecting  their  Departments 
are  under  discussion. 

The  whole  tendency  of  recent  years,  however,  has 
been  to  emphasise  the  supremacy  of  the  Prime  Minister, 
and  to  subordinate  the  Cabinet  to  the  status  of  a 
merely  advisory  body  ;  so  that  it  could  be  maintained 
with  some  justice  that  the  phrase  '  Cabinet  Govern- 
ment '  is  really  a  cloak  to  conceal  the  de  facto  abso- 
lutism in  all  legislative  and  executive  matters  of  a 
Prime  Minister  who  is  supported  by  a  majority  of  the 
House  of  Commons.  In  the  event  of  a  disagreement 
between  the  Prime  Minister  and  a  majority  of  his 
colleagues,  the  Prime  Minister  could  enforce  his 
own  views  merely  by  not  summoning  the  recalcitrant 
Ministers  to  Cabinet  meetings,  or  by  advising  the  King 
to  dismiss  them  from  their  offices.  So  long  as  he 
commands  the  support  of  the  Lower  House,  his  voice 
is  supreme.  But,  in  practice,  Cabinet  decisions  are 
arrived  at  by  taking  the  votes  of  all  Ministers  in 
attendance. 

When  a  decision  has  been  made,  it  is  recorded  by 
the  recently  established  Cabinet  secretariat,  and  pro- 
mulgated to  all  Ministers  whose  departmental  work 
may  be  concerned. 

Cabinet  Ministers  receive  no  remuneration  as  such. 
Their  salaries  are  paid  to  them  as  officials  of  the 
Crown.  But  it  has  recently  been  provided  by  the 
Re-election  of  Ministers  Act,  1919,  s.  2,  that  salaries 
may  be  paid  to  not  more  than  three  Privy  Councillors, 
being  Ministers  of  the  Crown  who  hold  no  office,  if 
they  are  members  of  the  House  of  Commons.  The 
object  of  this  enactment  is  to  enable  '  Ministers  without 
portfolio '  (as  they  are  called,  though  the  phrase  is  a 
contradiction  in  terms  according  to  EngUsh  constitu- 
tional terminology)  to  be  included  in  the  Cabinet, 
that  is  to  say,  persons  who  hold  no  departmental  office, 
but  receive  a  salary  for  their  services  in  the  Cabinet. 
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It  should  be  noticed  that  the  statute  expressly  re- 
frains from  mentioning  the  Cabinet,  the  conventional 
character  of  which  is  thus  maintained. 

The  Prime  Minister  acts  as  the  channel  of  communi- 
cation between  the  Cabinet  and  the  Crown.  This  is 
the  customary  practice  ;  but,  in  theory,  every  Minister 
has  the  right  of  access  to  the  Crown,  and  Ministers  are 
constantly  summoned  to  an  audience  by  the  Crown 
in  order  to  give  information  relating  to  the  working  of 
their  Department.  Still,  the  King  would  not  act  upon 
advice,  nor  would  advice  be  given  by  a  Minister, 
which  had  not  previously  been  assented  to  by  the 
Prime  Minister. 

The  Prime  Minister  usually  appoints  one  of  the 
Ministers  in  each  House  to  act  as  '  Leader  of  the 
House,'  though  till  recently  he  himself  has  undertaken 
this  role  in  the  House  of  which  he  is  a  member.  The 
Leader  of  the  House  acts  as  the  Prime  Minister's 
deputy  in  Parliament. 

We  turn  now  to  the  mode  in  which  the  Cabmet, 
under  the  supremacy  of  the  Prime  Minister,  controls 
legislation.  This  may  be  very  shortly  described. 
Under  the  mass  of  rules  and  orders  which  regulate 
Parliamentary  procedure,  each  House  has  power  to 
settle  its  own  course  of  business.  The  Government 
of  the  day  habitually  obtains  from  its  supporters  in 
the  House  of  Commons  a  general  order  that  Govern- 
ment business,  that  is  to  say.  Bills  which  have  been 
adopted  by  the  Cabinet  as  its  programme  of  legisla- 
tion, shall  have  precedence  over  private  business.  In 
recent  years,  the  demands  upon  the  time  of  the  House 
have  been  so  great,  and  the  means  by  which  a  private 
member's  Bill  can  be  impeded  are  so  simple,  that 
Government  business  practically  monopohses  the 
attention  of  the  House  throughout  the  session.  The 
progress  of  legislation  is  also  facilitated  by  the  adoption 
of  the  closure  and  the  guillotine,  the  working  of  which 
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has  already  been  described  (pp.  169-170).  In  effect, 
therefore,  the  Ministry  controls  legislation  ;  and  it  is 
nowadays  impossible  for  an  Act  of  Parliament  to  be 
passed,  unless  it  is  either  proposed  by  the  Government 
or  given  special  facilities  by  the  Government  in  its 
passage  through  the  Lower  House.  This  result  is 
attained  by  the  manipulation  of  the  complicated 
procedure  of  Parliament,  which  it  lies  beyond  the 
scope  of  this  work  to  discuss. 

Lastly,  we  have  to  consider  the  actual  j^rocess  of 
executive  government.  The  fundamental  principle 
upon  which  this  is  based  is,  that  the  King  places  at  the 
disposal  of  the  Ministry  the  whole  mass  of  the  pre- 
rogative 250wers  which  he  is  authorised  by  statute  or 
the  Common  Law  to  exercise.  In  law,  as  we  have  seen, 
the  King  is  head  of  the  Executive.  All  executive 
acts  are  done  by  his  servants,  and  in  his  name  ;  unless 
express  authority  is  given  by  statute  to  a  particular 
Department  to  carry  out  a  particular  class  of  acts. 
In  fact,  however,  the  King  takes  no  part  in  the  executive 
government  of  the  country.  He  delegates  all  his 
powers  to  his  Ministers,  who,  in  far  the  greater  number 
of  cases,  act  without  reference  to  him.  And,  when 
the  King's  personal  authority  is  necessary,  for  instance, 
in  the  dissolution  of  Parliament  or  the  dismissal  of  a 
pubhc  servant,  the  constitutional  rule  is,  that  he  acts 
only  upon  the  advice  of  his  Ministers,  who  are  them- 
selves responsible  to  Parhament  for  the  advice  which 
they  give  to  the  King,  jvist  as  they  are  for  the  acts 
which  they  or  their  subordinates  do  in  discharging 
the  executive  powers  delegated  to  them. 

The  executive  government  of  the  country  is  carried 
out  by  the  Departments,  together  with  one  or  two 
high  officials,  such  as  the  Lord  Chancellor,  who  perform 
functions  similar  to  those  of  a  Department.  At  the 
head  of  all  the  more  important  Dejjartments,  as  we 
have  seen,  there  is  a  Minister,  who  is  probably,  though 
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not  necessarily,  a  member  of  the  Cabinet,  and  who 
holds  office  only  for  such  time  as  the  party  to  which 
he  belongs  remains  in  power.  Under  him  is  the 
permanent  staff  of  the  Department,  the  Civil  Service, 
which  does  not  change  upon  the  fall  of  a  Government, 
and  which  is  recruited  almost  entirely  by  competitive 
examination.  Some  of  the  minor  Departments  are 
non-political  Departments  :  that  is  to  say,  their  chief 
is  a  member  of  the  permanent  Civil  Service,  who  is  not 
in  either  House  of  Parliament. 

Before  entering  upon  an  account  of  the  different 
Departments,  it  is  necessary  to  say  a  word  in  ex- 
jjlanation  of  the  term  '  Secretary  of  State.'  Very 
early  in  historical  times  the  King's  Secretary  came 
to  be  an  official  of  great  importance,  because  it  was 
through  him  that  the  King's  orders  were  issued  to  the 
nation,  and  through  him  only  that  the  subject  could 
communicate  with  the  monarch.  Thus  he  became 
a  great  executive  official,  and  obtained  the  title  of 
Secretary  of  State.  As  time  went  on,  the  duties 
became  too  onerous  for  a  single  official  to  discharge  ; 
and  they  became  divided  between  a  number  of  Secre- 
taries of  State,  of  whom  there  are  now  six,  each  at  the 
head  of  a  great  Department.  But  in  legal  theory 
there  is  but  one  office;  and  powers  conferred  by 
statute  upon  any  one  of  the  Secretaries  of  State  are 
expressed  to  be  conferred  upon  '  a '  Secretary  of  State, 
without  specifying  which  particular  Minister  is  to 
discharge  the  functions  in  question.  And  such  powers 
can  be  exercised  by  any  one  of  the  Secretaries  of  State  ; 
even  though  they  relate  to  matters  outside  the  scope 
of  his  Department.  Further,  nearly  all  State  docu- 
ments emanating  from  the  Crown,  such  as  commissions 
and  proclamations,  have  to  be  countersigned  by  a 
Secretary  of  State.  Care  must  be  taken  to  distinguish 
a  Secretary  of  State  from  a  Secretary  who  is  not  '  of 
State.'     The  Secretary  for  Scotland,  for  instance,  is 
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not  a  Secretary  of   State,    and   cannot   exercise   the 
powers  of  a  Secretary  of  State. 

We  will  now  treat  of  the  different  Departments  of 
State  and  of  those  individual  officials  who  perform 
departmental  duties. 

1.  I7«e  Lord  CJiancellor. 

Owing  to  the  antiquity  and  dignity  of  the  office, 
which  confers  upon  the  holder  rank  and  precedence 
next  to  the  Archbishop  of  Canterbury  and  above  all 
other  subjects  except  princes  of  the  blood  royal,  it  is 
fitting  to  begin  our  Ust  with  the  Lord  Chancellor,  or, 
to  give  him  his  full  title,  the  Lord  High  Chancellor 
of  Great  Britain.  This  great  officer  occupies  a  unique 
position  in  the  Constitution.  He  combines  in  himself 
the  Speakership  of  the  House  of  Lords  in  its  legis- 
lative capacity  ;  the  presidency  of  that  House  and  of 
the  Judicial  Committee  of  the  Privy  Council  when 
sitting  as  courts  of  appeal  or  of  first  instance  ;  the 
patronage  of  Crown  livings  under  the  value  of  £20  per 
annum  ;  the  custodianship  of  the  Great  Seal ;  and 
the  direct  or  indirect  control  of  the  whole  judicial 
machinery  of  the  State.  He  is  the  head  of  the  judi- 
ciary in  two  senses  :  he  is  himself  a  judge,  and  the 
chief  judge,  of  the  country,  and  he  controls  the  ad- 
ministration of  all  courts  of  law.  He  advises  the  Crown 
as  to  the  appointment  of  High  Court  Judges  (except 
the  Lord  Chief  Justice,  who  is  recommended  by  the 
Prime  Minister),  and  of  county  and  borough  Justices 
of  the  Peace ;  and  he  appoints  County  Com't  Judges 
without  reference  to  the  Crown.  Under  the  Judicature 
Acts,  he  controls,  either  alone  or  in  consultation  with 
the  presiding  judges  of  the  respective  Divisions,  the 
officials  of  the  High  Court.  He  is  ex  officio  a  member 
of  all  rule-making  committees  ;  and  in  this  respect 
has  a  voice  in  the  internal  procedure  of  all  courts  of 
justice.     He    appoints    all    commissioners    for    oaths. 
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And  all  writs  of  summons  in  the  High  Court  are  tested 
in  his  name. 

These  executive  functions  are  such  as,  in  many 
countries,  are  entrusted  to  a  Ministry  of  Justice  ;  but, 
though  his  duties  are  so  largely  administrative,  the 
Lord  Chancellor  does  not  constitute  a  Department. 
He  has,  however,  certain  permanent  officials  attached 
to  him. 

The  office  is  a  political  one  ;  and,  indeed,  the  Lord 
Chancellor  is  invariably  a  Cabinet  Minister,  and  acts  as 
spokesman  for  the  Government  upon  all  manner  of 
topics  in  the  House  of  Lords.  He  is  usually  selected 
from  the  Law  Officers  ;  and  the  position,  which  com- 
mands the  highest  salary  (£10,000  free  of  taxes  (Court 
of  Chancery  Act,  1852,  s.  16))  of  any  pubhc  servant 
at  home,  is  the  greatest  prize  open  to  the  legal  pro- 
fession. He  need  not  be,  but  in  practice  always  is, 
a  peer  of  the  realm. 

2.  The  Treasury. 

The  Treasury  is  the  great  Finance  Department. 
In  theory  it  consists  of  a  Board  of  Lords  Commissioners 
of  His  Majesty's  Treasury,  composed  of  the  First  Lord 
of  the  Treasury,  the  Chancellor  of  the  Exchequer,  and 
(usually)  four  Junior  Lords  of  the  Treasury ;  and  the 
Department  is  characterised  as  '  their  Lordships '  in 
correspondence.  But  this  Board  has  been  obsolete  for 
many  years.  The  oifice  of  First  Lord,  as  we  have  seen, 
is  that  usually  held  by  the  Prime  Minister  ;  while  the 
Junior  Lords  act  as  Government  '  whips,'  responsible 
for  organising  the  party  affairs  of  the  Government, 
and  for  ensuring  that  an  adequate  majority  is  present 
in  the  House  of  Commons  to  pass  its  measures  and 
support  its  pohcy.  These  offices  are  purely  pohtical ; 
it  is  the  Chancellor  of  the  Exchequer  who  is  the  real 
responsible  head  of  the  Treasury.  Finance  enters 
directly  or  indirectly  into  all  affairs  of  State  ;    and 
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tills  fact  renders  the  Department  the  most  influen- 
tial of  all  Government  Departments,  while  its  chief 
is  usually  looked  upon  as  second-in-command  to  the 
Prime  Minister.  He  is  invariably  a  Cabinet  Minister  ; 
and  there  have  been  occasions  on  which  the  office 
has  been  taken  by  the  Prime  Minister  liimself.  He 
must  be  a  member  of  the  House  of  Commons,  where 
all  financial  legislation  is  initiated  ;  and  it  falls  to  his 
lot  to  introduce  the  Finance  Bill  or  '  Budget '  and  the 
other  financial  measures  which  v/e  have  previously 
described,  in  the  preparation  of  which  he  is  assisted 
by  the  permanent  staff  of  the  Treasury  with  its 
three  permanent  Secretaries.  There  is  also  a  subor- 
dinate pohtical  official,  the  Financial  Secretary  to  the 
Treasury,  who  deputises  for  the  Chancellor  in  the 
House  of  Commons. 

The  Treasury  controls  the  collection  and  expenditure 
of  all  public  revenue.  This  is  a  simple  and  complete 
definition  of  its  functions  ;  but,  in  their  discharge,  the 
Department  is  concerned  in  practically  every  aspect 
of  national  affairs.  It  is  the  guardian  of  the  taxpayer's 
interests  ;  it  checks  all  expenditure  by  other  Depart- 
ments ;  it  receives  and  criticises  then"  estimates  before 
they  are  presented  to  Parliament,  and  prevents  them 
spending  public  money  except  upon  the  services 
authorised  by  Parliament.  It  is  responsible  for 
raising  the  revenue,  by  taxes  or  other  means,  in  the 
manner  that  inflicts  the  least  possible  detriment  upon 
the  community.  And,  as  the  paymaster  of  all  Govern- 
ment officials,  it  stands  in  a  pecuhar  relation  to  the 
permanent  Civil  Service,  acting  as  a  check  upon  any 
extension  of  the  bureaucracy  beyond  the  minimum 
required  for  efficiency,  and  issuing  instructions  relative 
to  the  status  and  duties  of  civil  servants  generally. 

The  part  which  the  Treasury  pla^^s  in  revenue 
matters  will  be  discussed  more  fully  hereafter  in  the 
chapter    dealing    with    revenue,    where    we    shall    be 
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brought  into  touch  with  certain  non-political  Depart- 
ments, which  work  in  close  connection  with  the 
Treasury,  but  which  must  be  mentioned  here  for  the 
sake  of  completeness. 

3.  The  Board  of  Customs  and  Excise  Commissioners, 
and  the  Board  of  Inland  Revenue  Commissioners, 

each  consisting  of  permanent  civil  servants,  who 
carry  out  the  administrative  work  in  collecting  their 
respective  sources  of  revenue. 

4.  The  Comptroller  and  Auditor-General, 

who  fulfils  two  functions  of  very  great  importance  : 
first,  in  authorising  the  Bank  of  England  to  give  credit 
to  the  Treasury  for  all  payments  out  of  the  Exchequer 
Account  at  the  Bank,  which  he  will  only  do  when  he  is 
satisfied  that  the  demands  of  the  Treasury  have  been 
sanctioned  by  Parliament ;  second,  to  audit  the  State 
accounts.  He  is  a  permanent  official,  but,  in  order 
to  mark  the  importance  of  his  office  and  his  inde- 
pendence of  political  influence,  his  salary  is  paid  out 
of  the  Consolidated  Fund,  instead  of  being  voted 
annually  by  Parliament  ;  and,  hke  the  judges,  he 
holds  his  office  during  good  behaviour,  though  he  can 
be  dismissed  by  the  King  upon  Addi-esses  presented 
by  both  Houses  of  Parhament. 

5.  The  Paymaster-General, 

who  is  a  political,  but  unpaid,  official,  and  pays  out  to 
the  Departments  or  other  recipients  authorised  by 
the  Treasury,  the  sums  which  he  receives  from  the 
Bank  of  England. 

6.  The  Mint, 

the  functions  of  which  have  already  been  outUned  in 
connection  with  the  subject  of  coinage  (pp.  207-208). 
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7.  The  Public  Works  Loan  Board, 

with  a  permanent  Secretary,  which  advances  money, 
after  due  sanction  has  been  obtained,  to  local  authori- 
ties for  the  purpose  of  public  undertakings. 

8.  The  Commissioners  of  Woods  and  Forests, 

who  manage  the  Crown  Lands,  consisting  of  two 
permanent  non-political  officials,  together  with  the 
Minister  of  Agriculture. 

In  addition  to  the  above  officials  and  Departments, 
there  are  other  minor  non-pohtical  Departments, 
with  administrative  duties  unconnected  with  the 
revenue,  wliich  are  supervised  by  the  Treasury,  such 
as — 

9.  The  Civil  Service  Commission, 

which  controls  the  admission  of  candidates  into  the 
Civil  Service. 

10.  The  Parliamentary  Counsel, 

consisting  of  lawyers  chosen  for  the  purpose  of  drafting 
bills  and  official  documents  in  legal  terminology. 

11.  The  Treasury  Solicitor, 

who,  in  addition  to  liis  duties  as  legal  adviser  to  the 
Treasury  in  the  discharge  of  its  manifold  duties,  acts 
as  solicitor  for  the  Crown  in  all  civil  cases,  save  where 
the  Department  concerned  has  a  solicitor  of  its  own. 
He  is  also  King's  Proctor  in  matrimonial  causes 
(Vol.  III.,  pp.  612,  615). 
We  now  turn  to  the  six  Secretaries  of  State. 

12.  The  Home  Secretary, 
or  Secretary  of  State  for  the  Home  Department,  is 
the  chief  of  the  Secretaries  of  State.     He  has  been 
described  as  a  '  residuary  legatee,'  on  the  ground  that 
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all  national  affairs  that  are  not  specially  allotted  to 
other  Departments  fall  into  his  province  ;  but  his 
sphere  is  now  practically  limited  to  England  and 
Wales,  the  Channel  Islands,  and  the  Isle  of  Man.  He 
is  assisted  in  the  discharge  of  his  duties  by  a  Parlia- 
mentary Under-Secretary. 

It  is  usual  to  classify  his  functions  into  three 
divisions. 

1.  As  Principal  Secretary  of  State,  he  is  the 
recognised  channel  of  communication  between  the 
Crown  and  the  subject  in  all  cases  where  no  other 
procedure  is  laid  down.  Thus  he  is  responsible  for 
drafting  and  countersigning  various  official  documents 
embodying  royal  commands.  He  receives  all  petitions 
addressed  to  the  Crown,  in  particular,  petitions  of  right 
presented  by  subjects  who  seek  some  redress  for  a 
breach  of  contract,  and  petitions  for  the  reprieve  of 
condemned  prisoners.  He  advises  the  Crown  as  to 
the  appointment  to  ecclesiastical  benefices  in  the 
gift  of  the  Crown  which  are  not  within  the  Lord 
Chancellor's  patronage  (p.  231). 

2.  He  is  responsible  for  the  maintenance  of  internal 
order.  He  controls  the  Metropohtan  Pohce  directly, 
and  all  other  pohce  forces  indirectly,  as  will  be  seen 
in  a  later  chapter  (pp.  319-321).  He  (and  not  the  Lord 
Chancellor)  appoints  stipendiary  and  metropolitan 
police  magistrates  and  Recorders  of  Quarter  Sessions. 
He  advises  as  to  the  grant  of  a  separate  commission  of 
the  peace  to  a  borough.  He  is  charged  with  the  duty 
of  naturalising  aliens  and  of  deporting  undesirable 
aliens,  whether  under  an  extradition  treaty  or  other- 
wise. He  controls  all  prisons  and  prisoners,  and 
reformatory  and  industrial  schools.  All  these  matters 
are  referred  to  in  greater  detail  in  the  appropriate 
places  in  this  work. 

3.  He  administers  a  mass  of  statute  law  relating 
to  the  welfare  of  the  community.     In  former    days, 
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when  Departments  were  fewer  than  they  now  are, 
it  was  the  practice  to  commit  the  administration  of  all 
statutes  affecting  the  internal  condition  of  the  country 
to  the  Home  Office.  Some  of  these  duties  have  since 
been  transferred  to  new  Departments,  such  as  the 
Ministries  of  Health  and  Labour  and  the  Secretary 
t3f  Mines  ;  but  the  Home  Secretary  remains  in  charge 
of  a  miscellaneous  collection  of  executive  matters, 
ranging  from  the  control  of  factories  and  burial-grounds 
to  the  issue  of  certificates  for  carrying  firearms,  and 
the  preservation  of  various  species  of  wild  birds.  His 
more  important  functions  under  this  head  will  be 
adverted  to  when  we  come  to  deal  with  the  miscel- 
laneous branches  of  public  law  (Chaps.  XXII. -XXIX.). 

13.  The  Secretary  of  State  for  War 

is  the  head  of  the  War  Department  or  War  Office, 
which  controls  the  land  forces  of  the  Crown.  The  his- 
tory of  this  Department  has  been  a  compHcated  one ; 
and,  at  one  time,  besides  the  Secretary  of  State,  there 
were  a  Secretary  at  War  (not  a  Secretary  of  State)  and 
the  Commander-in-Chief,  each  acting  more  or  less 
independently  of  the  other.  The  modern  organisation 
of  the  office  dates  from  1904,  when  the  post  of  Com- 
mander-in-Chief was  abolished  (the  Secretary  at  War 
had  disappeared  in  1863),  and  the  administration  of 
the  Department  was  allotted  to  a  new  body,  called  the 
Army  Council,  consisting  of  the  Secretary  of  State  for 
War  as  President  of  the  Council,  three  or  four  military 
members,  a  civil  member,  who  is  the  Parliamentary 
Under-Secretary  of  State,  and  a  finance  member,  who 
is  called  the  Financial  Secretary  and  is  also  in  the 
Ministry.  There  is  the  usual  permanent  staff  under 
the  permanent  Under-Secretary  of  State,  who  acts 
as  Secretary  to  the  Council.  Each  member  of  the 
Council,   except    the    Secretary    of    State    himself,   is 
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charged  with  specific  duties ;  while  the  Secretary  of 
State  is  responsible  to  the  Crown  and  to  Parliament 
for  all  the  business  of  the  Council. 

14.  The  Secretary  of  State  for  Air 

is  a  new  official  created  by  the  Air  Force  (Constitution) 
Act,  1917.  He  is  President  of  the  Air  Council,  a  body 
of  similar  composition  to  the  Army  Council.  The  Air 
Council  may,  however,  sue  or  be  sued  as  such,  whereas 
the  Army  Council,  which  is  created  by  letters 
patent,  cannot  act  as  plaintiff  or  defendant,  although 
the  Secretary  of  State  for  War  can  do  so  under  several 
statutes,  and  perhaps  even  at  Common  Law. 

15.  The  Secretaries  of  State  for  Foreign  Affairs, 
for  the  Colonies,  and  for  India 

are  the  three  remaining  Secretaries  of  State.  As  their 
Departments — the  Foreign,  Colonial,  and  India  Offices 
— are  not  concerned  with  internal  administration,  we 
need  not  treat  of  them  here. 

16.  The  Admiralty 

is  the  name  given  to  the  Department  which  controls 
the  Royal  Navy.  Formerly  naval  affairs  were  in  the 
hands  of  the  Lord  High  Admiral  ;  but  that  great 
office  has  been,  as  it  is  said,  '  in  commission  '  for  many 
years,  that  is  to  say,  its  duties  are  performed  by  com- 
missioners, appointed  from  time  to  time  by  letters 
patent,  and  consisting  at  the  present  day  of  the  First 
Lord  of  the  Admiralty,  who  is  the  pohtical  head  of  the 
Department,  several  Sea  Lords,  who  are  professional 
sailors,  and  a  Civil  Lord.  These  "  Commissioners  for 
"  the  time  being  for  executing  the  office  of  Lord  High 
"  Admiral  "  (to  give  them  their  full  title)  compose,  with 
the  addition  of  ParHamentary  and  Financial  Secre- 
taries and  the  usual  Permanent  Secretary,  the  Board 
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of  Admiralty.  The  First  Lord  allocates  the  work  of 
the  Department  between  the  different  members  of  the 
Board,  and  is  himself  responsible  to  Crown  and  ParUa- 
ment  for  the  business  of  the  Department. 

It  will  be  noticed  that  the  Admiralty,  unhke  the 
War  Office  and  the  Air  Department,  has  not  a  Secretary 
of  State  as  its  pohtical  chief.  This  is,  of  course,  purely 
due  to  historical  reasons,  and  is  a  good  illustration  of 
the  minor  anomalies  that  must  occur  in  a  Constitution 
which,  Hke  ours,  has  grown  up  by  a  slow  process  of 
evolution. 

17.  The  Board  of  Trade 

is  a  statutory  body,  consisting  of  certain  permanent 
Commissioners,  appointed  by  Order  in  Council,  in- 
cluding amongst  others  the  Archbishop  of  Canterbury  ! 
The  Board  itself  never  meets  ;  and  the  work  of  this 
Department  is  superintended  by  the  President  of 
the  Board,  assisted  by  a  Parhamentary  Secretary,  a 
Secretary  for  Overseas  Trade  (who  acts  as  Parlia- 
mentary Secretary  jointly  to  the  President  and  to 
the  Secretary  of  State  for  Foreign  Affairs),  a  Secre- 
tary for  Mines,  and  the  permanent  personnel  of  the 
Department. 

It  is  the  function  of  the  Board  of  Trade  to  supervise 
the  national  industries,  both  in  internal  and  foreign 
relations.  In  this  capacity  it  controls  the  mines  and 
mercantile  marine  of  the  country ;  it  carries  out, 
through  officials  called  Official  Receivers,  the  adminis- 
trative (as  opposed  to  the  judicial)  side  of  bankruptcy 
and  winding-up  proceedings  ;  it  superintends  the 
administration  of  the  law  relating  to  patents,  designs, 
and  trade-marks,  the  Comptroller-General  of  the 
Patent  Office  being  a  permanent  official  of  the  Depart- 
ment, though  he  is  by  statute  charged  with  wide 
judicial,  as  well  as  administrative,  functions ;  and 
the  regulation  of  the  standard  weights  and  measures 
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also  falls  within  its  sphere.  In  all  these  matters,  the 
Board  of  Trade  is  brought  closely  into  touch  with  the 
commercial  life  of  the  country. 

In  connection  with  the  Board  of  Trade,  we  must 
mention  the  corporation  known  as  Trinity  House, 
now  regulated  by  the  Merchant  Shipping  Acts,  the  full 
title  of  which  is  "  The  Master,  Wardens,  and  Assistants 
"of  the  Guild,  Fraternity,  or  Brotherhood  of  the  most 
"  glorious  and  undivided  Trinity  and  of  St.  Clement, 
"  in  the  parish  of  Deptford  Strond,  in  the  county 
"  of  Kent."  The  corporation  consists  of  a  number 
of  Commissioners,  known  as  the  "  Elder  Brethren  of 
"  Trinity  House,"  who  act  as  the  general  lighthouse 
authority  for  England  and  Wales,  as  controllers  of 
pilotage,  and  as  nautical  advisers  in  Admiralty  cases. 

The  important  duties  of  the  Board  of  Trade  relating 
to  railways  and  harbours  were  transferred  in  1919  to 
the  new  Ministry  of  Transport. 

18.  The  Board  of  Education, 

by  the-  Board  of  Education  Act,  1899,  replaced  the 
old  Education  Department,  and  is  in  theory,  hke  the 
Board  of  Trade,  composed  of  a  number  of  State 
officials.  As  a  Board,  however,  it  never  meets  ;  and 
the  President  of  the  Board  acts  as  the  poUtical  chief 
of  the  Department,  assisted  by  a  Parhamentary 
Secretary.  The  permanent  stall  is  organised  into 
separate  branches  for  English  and  Welsh  education, 
and  comprises  a  large  outdoor  staff  of  inspectors 
distributed  throughout  the  country. 

The  national  sj^stem  of  education  will  form  the  sub- 
ject of  a  later  chapter  in  this  volume  (Chap.  XXTI.). 

19.  The  Ministry  of  Health 

was  established  by  the  Ministry  of  Health  Act,  1919, 
in  order  to  centralise  into  one  Department  the  control 
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of  all  matters  affecting  the  public  health,  which  had 
previously  been  distributed  amongst  several  different 
Departments,  such  as  the  old  Local  Government  Board 
and  National  Insurance  Commission.  The  Ministry- 
stands  in  a  parental  relation  to  all  local  authorities, 
not  only  in  regard  to  sanitation,  but  also  for  Poor  Law, 
Old  Age  Pensions,  town-planning,  health  insurance, 
local  finance,  and  a  number  of  similar  services.  In 
many  ways,  indeed,  its  scope  would  be  better  indicated 
if  it  had  taken  over  the  name  as  well  as  the  \vork  of 
the  Local  Government  Board.  The  only  kinds  of 
local  government  which  do  not  fall  within  its  purview 
are  those  specifically  allocated  to  other  Departments, 
such  as  the  Board  of  Education  and  the  Home  Office. 
The  latter,  for  instance,  retains  in  its  hands  the  ad- 
ministration of  the  law  relating  to  lunacy  and  mental 
deficiency,  though  these  are  clearly  much  more  matters 
of  pubhc  health  than  many  of  the  functions  assumed 
by  the  Ministry. 

The  Minister  is  assisted  by  a  Parliamentary  Secretary. 

20.  The  Ministry  of  Agriculture  and  Fisheries 

was  also  constituted  in  1919,  and  succeeds  the  former 
Board  of  Agriculture  and  Fisheries.  Its  title  indicates 
what  its  functions  are  :  they  cover  practically  the 
whole  sphere  of  agricultural  interests  and  the  adminis- 
tration of  a  number  of  statutes  relating  to  fisheries. 
The  Ordnance  Survey,  which  is  responsible  for  the 
issue  of  maps  and  plans  of  the  country,  is  also  placed 
under  the  authority  of  this  Department. 

The  Minister,  who  at  present  is  one  of  the  two 
Cabinet  Ministers  in  the  House  of  Lords,  is  assisted 
by  a  Parliamentary  Secretary  in  the  Lower  House. 

21.  The  Ministry  of  Labour 

was  set  up  in  1916,  and  took  over  from  the  Board  of 
Trade  the  administration  of  the  Employment  (Labour) 

S.C. — VOL.   I.  R 
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Exchanges,  of  the  Unemployment  Insurance  Acts, 
and  of  all  legislation  relating  to  wages  and  industrial 
disputes.  The  Minister  is  assisted  by  a  ParHamentary 
Secretary. 

22.  The  Ministry  of  Transport 

was  created  by  an  Act  of  1919  "for  the  purpose  of 
"  improving  the  means  of  and  the  facilities  for  loco- 
"  motion  and  transport,"  and  to  it  were  transferred 
all  executive  powers  and  duties  relating  to  railways, 
canals,  roads  and  harbours,  which  we  shall  discuss  in 
a  later  chapter  (Chap.  XXIV.).  In  connection  with 
railway  administration,  the  Department  has  recently 
received  a  wide  extension  of  its  powers  under  the 
Railways  Act,  1921. 

The  Ministry  is  represented  in  Parhament  by  a 
ParHamentary  Secretary,  as  well  as  by  the  Minister 
himself.     Its  future  is  uncertain. 

23.  The  Commissioners  of  His  Majesty^s  Works 
and  Public  Buildings 

consist  of  a  nominal  Board  of  Works  under  the  First 
Commissioner  of  Works,  who  is  the  pohtical  head  of 
this  Department,  and  under  whose  care  is  placed  the 
supervision  of  the  royal  parks  and  palaces  and  of  all 
pubUc  buildings.  He  is  a  Minister  of  State,  and 
retires  on  a  change  of  Government. 

24.  The  Post  Office 

is  also  a  political  Department ;  that  is  to  say,  its  chief 
official,  the  Postmaster-General,  and  his  subordinate, 
the  Assistant  Postmaster-General,  are  Ministers  of 
the  Crown.  The  principal  enactments  relating  to  the 
Post  Office  are  the  Post  Office  Acts,  1908  to  1920,  the 
Telegraph  Acts  from  1863  to  1920,  and  the  Wireless 
Telegraphy  Act,  1904, 
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Under  these  Acts,  the  Postmaster-General  has  a 
monopoly  over  the  postal  and  telegraph  arrangements 
of  the  country  ;  that  is  to  say,  with  certain  exceptions, 
no  letter  may  be  conveyed  and  no  telegram  may  be 
despatched  by  any  person  other  than  a  servant  of  the 
Post  Office,  under  a  penalty  of  a  fine.  The  Telegraph 
Acts  apply  to  telephones  and  wireless  telegraphy, 
which  are  Hkewise  subject  to  the  monopoly;  but 
licences  may  be  granted  by  the  Postmaster-General 
to  private  individuals  or  companies,  authorising  them 
to  conduct  a  telegraphic  business,  and,  as  is  well 
known,  the  Marconi  Company  are  Ucensed  to  conduct 
a  wireless  system  independently  of  Post  Office  control. 

The  rates  of  postage  are  fixed  by  the  Treasury, 
subject  to  certain  statutory  restrictions  ;  the  Tele- 
graph Acts  prescribe  the  maximum  rates  for  telegrams  ; 
charges  for  telephones  are  fixed  by  the  Postmaster- 
General,  and  for  radio-telegrams  by  the  licensees. 

The  Post  Office  was  formerly  an  important  source 
of  the  national  revenue  ;  but,  owing  to  the  increase  in 
wages  and  cost  of  materials,  the  Department  showed 
a  loss  in  1919-20  of  nearly  four  miUion  pounds,  and  it 
is  questionable  whether  it  should  stiU  be  included  in 
the  category  of  revenue  departments. 

For  the  purposes  of  its  postal  business,  the  Depart- 
ment has  offices  throughout  the  country ;  and  its 
services  have,  therefore,  been  utilised  in  many  directions 
for  the  discharge  of  various  executive  functions,  un- 
connected with  postal  business,  which  require  to  be 
dealt  with  locally  while  remaining  under  the  control  of 
a  central  department.  Amongst  other  operations,  it 
acts  as  a  channel  for  investment  in  various  Govern- 
ment stocks ;  it  conducts  a  Savings  Bank,  deposits 
in  which  are  secured  on  the  ConsoHdated  Fund  ;  it 
collects  many  duties  and  taxes  for  the  Inland  Revenue 
Department ;  it  issues  licences  of  one  kind  and  an- 
other ;  it  receives  contributions  under  the  Insurance 
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Acts  ;  and  it  pays  Old  Age  Pensions.  Thus,  through 
its  agency,  the  ordinary  person  is  brought  into  touch 
at  many  points  wdth  the  Executive ;  and  there  are 
few  Government  Departments  which  have  not,  at  one 
time  or  another,  employed  the  personnel  of  the  Post 
Office  as  an  efficient  and  economical  means  of  perform- 
ing their  functions. 

25.  The  Law  Officers'  Department 

consists  of  the  two  Law  Officers,  the  Attorney-General 
and  the  Solicitor-General,  of  whom  both  are  invariably 
members  of  the  House  of  Commons  and  the  former  is 
occasionally  a  Cabinet  Minister.  They  are  selected 
from  the  ranks  of  the  most  successful  barristers  who 
have  rendered  political  services  to  the  party  in  power  ; 
and,  owing  to  the  large  remuneration  attached  to  the 
positions,  and  the  certain  prospects  which  they  offer 
of  promotion  to  high  judicial  or  political  office,  they 
are  the  coveted  goal  of  all  practising  barristers. 

The  primary  function  of  the  Law  Officers  is  to 
represent  the  Crown  in  the  courts  of  justice,  and  to 
act  as  legal  advisers  to  the  Crown  whenever  their 
services  are  required.  As  the  whole  of  the  Executive 
is  composed  of  servants  of  the  Crown,  it  follows  that 
all  Government  Departments  maj^  call  upon  the 
Attorney-General  himself,  or  liis  deputy,  the  SoHcitor- 
General,  to  advise  them  upon  legal  questions,  and  to 
represent  them  in  any  litigation  in  which  they  may 
become  involved.  Further,  the  Crown  is  deemed  to  be 
interested  whenever  questions  of  public  rights  are 
raised  in  the  Courts  ;  and  it  is  therefore  open  to  the 
Attorney- General  to  take  part  in  proceedings  relating 
to  charities,  lunatics,  patents,  and  other  similar 
matters,  as  the  representative  of  the  jDubhc  interests. 
The  Law  Officers  also  perform  certain  judicial  functions 
in  connection  with  the  grant  of  patents.     These  will 
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be  described  in  the  proper  place  (Vol.  II..  pp.  584-585)  ; 
and  further  details  as  to  the  rights  and  duties  of  the 
Law  Officers  must  be  postponed  until  we  treat,  in  later 
volumes,  of  civil  and  criminal  proceedings,  respectively. 

This  account,  which  we  have  now  completed  so  far 
as  is  necessary,  of  the  great  executive  Departments 
of  State,  is  by  no  means  exhaustive.  Apart  from  the 
new  departments  created  by  statute  for  the  purposes 
of  the  European  War,  all  of  which,  except  the  Ministry 
of  Pensions,  are  now  obsolete  or  obsolescent,  there  are 
a  number  of  minor  non-political  departments,  such  as 
the  Stationery  Office,  the  Government  Chemist,  and 
the  Public  Record  Office,  which  would  require  some 
treatment  in  a  full  statement  of  the  worldng  of  the 
Constitution.  But  enough  has  been  said  to  indicate 
the  general  lines  upon  which  the  central  Government 
is  organised  for  executive  purposes. 

To  sum  up,  it  will  be  seen  that,  so  far  as  executive 
matters  are  concerned,  there  is  justification  for  the 
traditional  description  of  the  English  Constitution  as 
a  Constitutional  Monarchy.  It  is  a  monarchy,  because 
the  King  is  in  law  the  supreme  head  of  the  Executive. 
It  is  constitutional,  because  the  royal  prerogatives  are 
exercised  either  by  or  upon  the  advice  of  Ministers  of 
State,  and  not  by  the  monarch  upon  his  own  initiative. 
The  legal  autocrac}^  of  the  King  exists  ;  but  it  is 
delegated,  under  the  law  and  conventions  of  the  Con- 
stitution, to  the  Prime  Minister  and  his  subordinates, 
who  owe  their  position  to  the  confidence  which  is 
reposed  in  them  by  the  jDeople,  and,  if  they  forfeit  that 
confidence,  must  resign  their  offices  in  favour  of  those 
whom  the  people  have  selected,  by  the  process  of  a 
General  Election,  to  take  over  the  reins  of  government. 

Before  leaving  the  subject  of  the  prerogative,  the 
provisions  of  an  important  recent  statute  must  be 
briefly  mentioned.  By  the  Emergency  Powers  Act. 
1920,  the  Crown  is  authorised,  if  it  appears  that  any 
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action  has  been  taken,  or  is  immediately  threatened, 
by  any  persons  (such  as  a  body  of  strikers)  which  will 
have  the  effect,  by  interfering  with  the  supply  of  food, 
water,  fuel,  or  light,  or  with  the  means  of  locomo- 
tion, of  depriving  any  substantial  portion  of  the  com- 
munity of  the  essentials  of  life,  to  issue  a  Proclamation 
declaring  that  a  '  state  of  emergency '  exists,  and  to 
follow  it  up  with  regulations,  issued  as  Orders  in 
Council,  designed  to  frustrate  the  purposes  of  those 
who  are  seeking  to  inflict  damage  upon  the  State. 
These  regulations  may  be  of  the  most  drastic  character. 
But  the  use  by  the  Executive  of  the  powers  under  the 
Act  is  hmited  to  a  very  short  space  of  time ;  for  the 
emergency  period  is  not  to  exceed  one  month,  unless  a 
second  period  is  declared  by  a  second  Proclamation, 
and  the  regulations  are  only  to  be  in  force  for  seven 
days,  unless  both  Houses  of  Parhament  resolve  that 
they  are  to  be  continued.  The  effect  of  the  Act  is  thus 
to  enable  the  Executive  to  take  speedy  and  decisive 
action  against  any  revolutionary  outbreak,  without 
waiting  for  the  sanction  of  Parliament ;  but  Parha- 
ment (if  not  then  sitting)  is  to  meet  within  five  days 
after  the  issue  of  the  Proclamation,  and  has  the  power, 
by  resolution  of  both  Houses,  to  alter  or  revoke  the 
regulations. 

The  Expression  of  Executive  Commands. 

It  is  important  that  the  student  of  the  Constitution 
should  be  acquainted  with  the  different  modes  in 
which  the  orders  of  the  Executive,  whether  based 
upon  the  common  law  prerogative  of  the  Crown,  or 
upon  statutory  powers,  are  conveyed  and  made  known 
to  the  people. 

The  best  known  of  these  modes  is  the  Order  in 
Council,  that  is,  an  Order  issued  by  His  Majesty's 
Most  Honourable  Privy  Council.     The  Privy  Council 
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was  in  its  origin  a  sort  of  Royal  Cabinet,  composed  of 
those  Ministers  and  important  Crown  servants  wliom 
the  King  selected  out  of  his  Great  Council,  to  advise 
him  personally  upon  the  conduct  of  national  business. 
At  the  present  time,  it  consists  of  a  number  of  persons, 
about  three  hundred  and  twenty  in  all,  who  are  nomi- 
nated by  the  King  from  amongst  his  natm-al-born  or 
naturaUsed  subjects,  and  who,  on  their  appointment 
as  members,  become  entitled  to  the  prefix  of  '  Right 
Honourable.'  Unless  His  Majesty  is  present  in  person, 
the  Council  is  presided  over  by  the  Lord  President  of 
the  Council,  who  is  usually  a  Cabinet  Minister.  The 
Council  as  a  whole  only  meets  upon  a  few  State 
occasions,  such  as  upon  the  demise  of  the  Crown  ;  its 
ordinary  meetings  are  attended  only  by  those  who  are 
specially  summoned.  It  also  suppUes  the  members 
of  committees  of  the  Privy  Council,  which  are  either 
standing  committees,  such  as  the  Judicial  Committee, 
the  constitution  and  functions  of  which  will  be  de- 
scribed hereafter  (Vol.  III.,  pp.  485-486),  or  committees 
specially  appointed  from  time  to  time  to  advise  the 
Crown  upon  any  particular  subject. 

An  Order  in  Council,  made  at  one  of  the  ordinary 
meetings  of  the  Privy  Council,  is  perhaps  the  most 
usual  mode  in  wliich  an  executive  order  is  formally 
promulgated.  Thus,  where  an  Act  of  Parliament 
confers  upon  '  His  Majesty  in  Council  '  (this  phrase 
being  the  statutory  term  for  the  Privy  Council)  the 
power  to  issue  any  Order,  the  actual  Order  is  passed 
at  a  meeting  of  the  Council  consisting  of  a  few  coun- 
cillors summoned  for  the  purpose.  But  their  pro- 
ceedings are  purely  formal ;  for  the  exercise  of  the 
power  has  already  been  dehberated  and  determined 
upon  by  the  Department  responsible  for  the  adminis- 
tration of  the  Act.  That  Department,  with  the 
advice  of  the  Parhamentary  Counsel,  draws  up  the 
Order  ;  and  it  is  invariably  passed  by  the  Council  in 
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the  form  approved  by  the  Department.  In  this  type 
of  delegated  legislation  (which,  as  we  have  seen,  is 
becoming  more  and  more  frequent  as  the  demands 
upon  the  time  of  Parhament  increase),  the  body  which 
legislates  is  in  form  the  Privy  Council,  but  in  reahty 
the  Government  Department  concerned.  Further, 
a  single  statute  may  confer  the  power  to  legislate  by 
Order  m  Council  upon  several  different  Departments  ; 
for  the  wording  of  the  enabhng  section  is  simply  to 
the  effect  that  "  His  Majesty  in  Council  may  by  Order 
"  in  Council  provide  .  .  .,"  leaving  to  the  Ministry  the 
decision  as  to  which  particular  Department  or  De- 
partments is  or  are  to  exercise  the  powers  in  question. 
An  illustration  of  such  a  statute  is  the  Defence  of  the 
Realm  Act,  1914,  to  which  we  have  already  referred, 
which  merely  provided  that  "  His  Majesty  in  Council 
"  has  power  during  the  continuance  of  the  present  war 
"  to  issue  regulations  for  securing  the  pubUc  safety  and 
"  the  defence  of  the  realm."  Under  this  authority, 
practically  every  Government  Department,  at  one  time 
or  another  during  the  war,  framed  and  issued  regu- 
lations by  the  process  above  described,  in  the  form  of 
Orders  in  Council ;  and,  indeed,  the  section  is  so  widely 
drawn,  that  in  effect  it  amounted  to  a  delegation  by 
Parhament  of  its  own  sovereignty  to  the  Executive, 
for  all  purposes  connected  with  the  conduct  of  the  war. 

The  second  recognised  mode  in  which  executive 
commands  are  promulgated  is  by  means  of  various 
documents — orders,  warrants,  and  commissions — under 
the  sign  manual,  that  is,  signed  by  the  King  himself. 
These  are  principally  used  for  the  appointment  of 
certain  high  officials.  The  prerogative  of  pardon  is 
also  exercised  in  this  manner,  and  is  authenticated  by 
the  counter-signature  of  the  Home  Secretary. 

Thirdly,  there  are  various  executive  acts  which  have 
to  be  expressed  in  documents  to  which  the  Great 
Seal  has  to  be  affixed.     The  seaUng  has  to  be  author- 
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ised  by  some  prior  act,  such  as  a  warrant  under  the 
sign  manual  or  an  Order  in  Council  or,  in  the  case  of 
writs  for  a  by-election  of  members  of  the  House  of 
Commons,  by  the  Speaker's  warrant.  The  documents 
which  require  the  Great  Seal  are  the  following  : — 

Proclamations,  which  are  usually  either  formal 
announcements  of  executive  acts,  or  mere  declarations 
by  the  Crown  for  the  information  of  the  nation  at 
large  of  the  provisions  of  existing  laws  ;  though  in 
certain  cases  the  Crown  has  statutory  authority  to 
put  into  force  by  means  of  a  Proclamation  an  Act  or 
part  of  an  Act  of  Parhament  which  would  otherwise 
not  be  operative. 

Writs,  or  written  commands  to  a  particular  person 
to  do  or  abstain  from  doing  some  particular  act.  The 
famihar  '  writ  of  summons  '  by  which  an  action  in  a 
Court  of  Justice  is  commenced  does  not  require  the 
Great  Seal ;  it  passes  under  the  seal  of  the  Court,  and 
is  said  to  be  '  tested  '  {i.e.,  witnessed)  by  the  Lord  Chan- 
cellor. But  writs  summoning  peers  to  Parliament, 
and  writs  caUing  upon  returning  officers  to  conduct 
an  election  for  Parhament,  are  amongst  those  which 
pass  under  the  Great  Seal. 

Letters  'patent  {i.e.,  litterae  patentes — an  open  docu- 
ment) under  the  Great  Seal.  They  are  used  for  a 
variety  of  purposes,  such  as  to  constitute  a  corporation 
by  charter,  to  confer  a  judgeship  in  the  High  Court, 
to  grant  hcences  for  the  election  of  a  bishop.  Letters 
patent  for  an  invention,  however,  are  sealed  with  the 
seal  of  the  Patent  Office,  not  with  the  Great  Seal. 

Lastly,  a  statute  frequently  confers  upon  a  par- 
ticular Government  Department  by  name  the  power 
to  issue  regulations  upon  matters  defined  in  the  statute  ; 
or  again,  local  authorities  may  be  empowered  by  a 
statute  to  make  by-laws.  The  expression  of  the 
executive  orders  in  these  and  similar  cases  is  direct, 
and  does  not  involve  the  formal  interposition  of  the 
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Crown    or    the    Privy    Council    to    give    them    legal 
sanction. 

In  this  connection,  the  Rules  Pubhcation  Act,  1893, 

is  of  importance.     It  provides,  first,  that  all  rules  and 

regulations  made  under  statutory  authority  by  the 

Privy  Council,  or  by  any  Department  of  State,  are  to 

be  printed  by  the  King's  Printer  in  a  numbered  series 

for  each  calendar  year  ;  the  series  being  cited  as  the 

Statutory  Rules  and  Orders  for  the  year  in  question. 

Second,  the  Act  directs  that  certain  statutory  Rules 

must  be  published  in  draft  form  forty  days  before  thej' 

become  operative  ;  the  object  being  to  give  to  pubhc 

bodies    the    opportunity    of    making    representations 

upon  matters  in  the  proposed  rules  which  affect  their 

interests,  before  they  take  final  shape.     But  the  Hst 

of  statutory  Rules  to  which  this  part  of  the  Act  appHes 

is  a  small  one  ;  and,  even  in  regard  to  them,  it  has 

been  the  practice  in  many  statutes  to  exempt  them 

from    compliance    with    this   condition.     Further,    in 

every   case   the   rule-making   authority,   that  is,    the 

Department  in   question,    has    a    discretionary    right 

to    exclude    the    operation    of    the    Act    by    merely 

certifying  on  the  grounds  of  urgency  that  the  Rules 

shall  come  into  force  forthwith,  as  provisional  rules, 

whereupon    they    become    binding    on     pubhcation, 

although  they  must  in  due  course  be  replaced  by  Rules 

made  in  accordance  with  the  Act. 

NOTE  ON  AUTHORITIES. 

[Anson,  "Law  oj  the  Constitution,''   Vol.  II.,  The  Crown. 

Ridges,  "  Constitutional  Laiv.'" 

Halsbury,  "  Latvs  of  England,'"  art.  ConstUutiomil  Law,  Part  VI.] 
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CHAPTER  VIII. 

THE   ROYAL   FORCES. 


The  Royal  Forces  consist  of  the  Army,  the  Royal 
Navy,  the  Royal  Marines,  and  the  Royal  Air  Force, 
together  with  certain  reserve  forces  which  are  auxihary 
to  these.  They  are  spoken  of  as  the  '  royal '  forces  ; 
because  the  King,  as  we  saw,  is,  by  virtue  of  the  pre- 
rogative, their  sole  and  supreme  Commander  and 
Governor. 

I.  The  Army. 

The  Army  has  always  occupied  a  somewhat  peculiar 
position  in  our  Constitution.  An  island  nation,  such 
as  ourselves,  is  not  accustomed,  as  its  continental 
neighbours  are,  to  the  perpetual  menace  of  invasion 
with  its  coroUary  of  a  perpetual  or  '  standing  '  army. 
Our  frontiers  are  the  high  seas  ;  in  history,  our  navy 
has  always  been  our  first  fine  of  defence  ;  and  the 
existence  of  a  miUtary  force  has  from  a  very  early 
period  been  looked  upon  with  suspicion.  If  there  is 
a  standing  army  (so  reasons  the  EngHsh  temperament), 
there  must  always  be  the  danger  that  its  leader — 
be  he  the  King  or  a  subject — may  acquire  too  much 
power,  and  attempt,  by  the  use  of  force,  to  subvert  the 
legal  rights  and  Uberties  of  the  people.  England  had 
a  taste  of  mihtary  absolutism  during  the  Common- 
wealth ;  and  the  aversion  to  which  it  gave  rise  lasted 
many  years,  and  has  left  an  indelible  mark  on  the 
Constitution. 
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For,  by  the  Bill  of  Rights,  1689— the  statute  which 
codified  the  EngUshman's  hberties  after  a  century's 
turmoil  and  revolution — it  is  enacted,  in  very  famous 
words,  that  "  the  raising  or  keeping  of  a  standing  army 
"  within  the  kingdom  in  time  of  peace,  unless  it  be 
"  with  the  consent  of  Parhament,  is  contrary  to  law." 
Whether  this  provision  effected  an  alteration  of  the 
law,  or  ^v■hether  it  is  merely  declaratory  of  the  Common 
Law,  is  an  academic  question  into  which  we  need  not 
enter.  It  is  sufficient  to  know  that,  if  the  King  ever 
had  the  right  to  maintain  a  standing  army,  that  right 
is  now  subordinated  to  the  will  of  Parliament.  At 
least,  this  is  so  in  time  of  peace.  In  the  event  of  an 
invasion  of  this  country,  or  of  a  domestic  rebelUon, 
the  King  can  call  upon  all  able-bodied  citizens  to  take 
up  arms  in  the  national  defence.  Nor  does  the  Act 
prohibit  the  maintenance  of  a  mihtary  force  outside 
the  kingdom,  nor  does  it  hmit  the  right  of  the  Crown 
to  conduct  a  foreign  war  without  reference  to  Parlia- 
ment. But  in  reahty  it  would  be  impossible  for  the 
Crown  to  do  either  of  these  things  without  Parha- 
mentary  authority  ;  for  Parhament  alone  can  supply 
the  money  necessary  for  the  upkeep  of  such  a  force. 
Moreover,  an  army  cannot  fight  untrained;  and  it 
mu.jt  learn  its  discipline  and  its  military  skill  in  time 
of  peace,  if  it  is  to  win  battles  in  war.  For  this 
second  very  practical  reason,  the  authority  which 
Parhament  exercises  over  the  existence  of  the  army 
is  complete. 

But,  so  far  does  the  traditional  fear  of  militarism 
penetrate  our  institutions,  that  we  are  not  content 
merely  to  have  this  statement  of  law  inscribed  on  the 
statute-book.  Under  the  Bill  of  Rights,  Parhament 
could,  without  affecting  the  terms  of  that  statute,  pass 
a  single  Act  authorising  the  maintenance  of  an  army 
for  several  years,  for  a  century,  or  indeed  as  a  per- 
manency.    But    it  is   a    recognised    convention  that 
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the  existence  of  the  army  is  never  prolonged  beyond 
one  single  year.  Every  year  an  Act,  called  the  Army 
(Annual)  Act,  is  passed,  which  permits  the  raising  and 
keeping  of  a  definite  number  of  troops  for  the  following 
year.  Thus,  for  the  year  1921-1922,  the  total  Army 
is  to  consist  of  .341,000  men  (Army  and  Air  Force 
(Annual)  Act,  1921).  The  preamble  to  the  Act  (which 
may  be  studied  in  any  of  the  Annual  Acts)  invariably 
recites  the  clause  of  the  Bill  of  Rights  mentioned  above. 
At  the  expiration  of  the  year,  the  Act  ceases  to  be  the 
law,  and,  were  it  not  that  a  new  Act  is  always  passed 
before  the  old  one  has  ceased  to  be  in  force,  the  main- 
tenance of  the  Army  would,  unless  the  country  were 
engaged  in  actual  war,  become  illegal  :  for  it  would 
lack  the  authority  of  Parliament. 

In  addition  to  giving  sanction  to  the  maintenance 
of  a  standing  army,  the  Army  (Annual)  Act  re-enacts 
each  year,  with  or  without  amendments,  the  Army 
Act,  1881.  This  latter  Act  (usually  spoken  of  as  '  the 
Army  Act ')  is  a  codification  of  the  statutes  relating  to 
the  raising,  regulation,  and  discipline  of  the  mihtary 
forces.  It  is  the  code  of  mihtary  law,  the  nature  of 
which  we  shall  explain  presently.  Yet  the  Act  would 
be  a  dead  letter,  were  it  not  that  it  is  put  into  force 
each  year,  for  that  year,  by  the  Annual  Act.  And  it  is 
important  to  notice  that  this  convention  is  a  further 
reason  why  the  Crown  is  bound  to  sinnmon  Parliament 
annually ;  though  legally,  as  we  saw,  a  summons  need 
only  be  issued  every  three  years.  For,  unless  ParHa- 
ment  meets  each  year,  the  maintenance  of  the  Army 
at  once  becomes  illegal. 

'  Military  law  '  is  the  term  applied  to  the  system  of 
law,  other  than  the  Common  Law  of  the  realm,  under 
which  the  soldier  places  himself  by  the  act  of  en- 
listment, and  the  officer  by  accepting  his  commission. 
The  relationship  between  soldier  and  officer,  and 
between  officer  and  superior  officer,  is  solely  derived 
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from  military  law  :  for  disobedience  to  military 
superiors  is  no  offence  at  Common  Law.  At  Common 
Law,  again,  it  is  no  offence  (though  it  will  be  a  breach 
of  contract)  if  a  servant  leaves  his  master's  service 
during  the  term  for  which  he  has  agreed  to  serve  him. 
By  miUtary  law,  a  soldier  who  leaves  the  Army  is 
guilty  of  the  offence  of  desertion,  which  is  punishable 
with  severe  penalties  in  time  of  peace,  and  with  death 
in  time  of  war.  By  miUtary  law,  again,  an  officer 
may  be  punished  for  '  conduct  unbecoming  to  an 
officer  and  a  gentleman,'  though  his  act  be  no  crime 
known  to  the  Common  Law.  All  the  rules  necessary 
for  the  upkeep  of  discipline  thus  form  part  of  mihtary 
law,  as  it  is  codified  in  the  Army  Act  and  the  regu- 
lations (known  as  the  King's  Regulations)  issued 
thereunder.  And,  by  that  Act,  offences  against  mih- 
tary law  are  triable  by  a  special  mihtary  court,  called 
a  Court  Martial,  which  is  legahsed  by  the  Act ;  though 
it  is  provided  that  where  a  person  subject  to  mihtary 
law  is  charged  with  any  offence  against  a  subject  of 
the  realm  which  is  a  crime  under  the  Common  Law  as 
well  as  a  mihtary  offence,  he  is  not  to  be  tried  by 
Court  Martial,  but  is  to  be  handed  over  to  the  civil 
authorities.  It  should  be  added  that  Courts  Martial 
cannot  exercise  any  powers  that  are  not  conferred 
upon  them  by  the  Army  Act,  and  that,  if  they  exceed 
their  jurisdiction,  their  proceedings  may  be  stayed 
or  quashed  upon  apphcation  to  the  High  Court  for 
a  writ  of  prohibition  or  certiorari,  as  the  case  may  be. 
Military  law  is,  of  course,  quite  distinct  from  what  is 
called  '  Martial  Law,'  the  nature  of  which  has  already 
been  explained  (pp.  197-199),  though  in  some  old  books 
and  statutes  the  terms  are  interchangeable,  and  indeed 
to  this  day  '  martial  law  '  is  used  in  the  preamble  to 
the  Annual  Army  Act  in  the  sense  of  military  law.  As 
we  have  seen,  despite  the  Parliamentary  origin  of  the 
Army  Act,  and  the  fact  that  it  is,  substantially,  the 
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permanent  code  of  military  law,  it  is,  technically, 
as  we  have  just  seen,  only  a  temporary  Act,  being 
renewed  each  year  by  the  Army  (Annual)  Act,  Con- 
sequently, if  the  latter  statute  were  not  passed,  the 
administration  of  military  law  under  the  Armj'  Act 
would  at  once  become  illegal. 

The  Army  Act  also  regulates  enlistment.  The 
details  of  the  process  of  enlistment  and  the  periods  of 
service  open  to  a  soldier  are  too  comphcated  to  detain 
us  here.  But  it  must  be  clearly  understood  that 
enlistment  is  never  compulsory.  Our  regular  army 
is  an  army  of  volunteers;  and  this  fact  must  not  be 
obscured  by  the  use  of  the  word  '  volunteers  '  to 
indicate  a  former  branch  of  the  auxiliary  forces. 
Conscription  for  general  mihtary  service,  which  is  the 
basis  of  all  the  great  continental  armies,  was  unknown 
in  this  country  until  the  Military  Service  Acts,  passed 
during  the  great  war  ;  and  with  their  expiration  at 
the  end  of  the  war,  peace-time  conditions  of  enlist- 
ment were  at  once  renewed.  It  should  be  mentioned, 
however,  that  the  original  Militia  could  be  compulsorily 
recruited  by  ballot  for  home  service. 

An  important  point  at  which  the  Army  Act  touches 
the  interests  of  the  subject  is  in  connection  with 
'  billeting,'  that  is  to  say,  the  lodging  and  feeding  of 
troops  upon  the  march.  In  peace  time,  upon  the 
production  of  a  'route,'  i.e.,  the  marching  orders 
given  to  the  particular  mihtary  unit,  any  constable 
may  be  required  to  billet  officers,  soldiers,  and  horses, 
to  the  numbers  mentioned  in  the  route,  upon  the 
keepers  of  inns  and  licensed  premises  on  the  hne  of 
march  ;  and  the  latter  are  bound  to  supply  lodging 
and  victualhng,  subject  to  penalties  if  they  refuse.  In 
an  emergency,  whether  declared  to  exist  by  Order  in 
Council  or  evidenced  by  the  embodiment  of  the  Terri- 
torial Force  (that  is,  the  calling  up  of  that  force  for 
active  service),  the  liabihty  to  find  billets  is  extended 
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to  all  householders.  There  are  also  provisions  author- 
ising the  impressment  of  carriages  and  animals  for  use 
by  the  military.  Again,  by  the  Military  Manoeuvres 
Acts,  1897  and  1911,  faciUties  are  provided  for  the  use 
of  private  lands  for  training  purposes,  and  under  these 
Acts  certain  roads  and  rights  of  way  may  be  closed  to 
the  public. 

A  soldier  may  not  be  taken  out  of  His  Majesty's 
service  by  any  form  of  execution  against  his  person, 
or  compelled  to  attend  in  person  before  a  court  of  law, 
unless  he  is  charged  with  a  crime,  or  there  is  a  civil 
claim  against  him  exceeding  £30  ;  and,  though  he  is 
as  much  Uable  as  a  civilian  to  maintain  his  wife  and 
children,  and  any  bastard  children  of  which  he  may 
be  the  putative  father,  this  liability  can  only  be  en- 
forced, so  long  as  he  remains  a  soldier,  by  an  order, 
made  by  the  Army  Council  or  an  officer  deputed  by 
them,  making  the  necessary  deductions  from  his  pay. 
In  all  other  respects,  even  the  '  regular  soldier  '  is 
subject  to  the  provisions  of  the  ordinary  law,  as  well 
as  to  those  of  miUtary  law. 

The  relationship  between  an  officer  or  soldier  and 
the  Crown  is  not  strictly  a  contractual  one  :  thus, 
even  where  the  man  has  joined  the  Army  in  considera- 
tion of  the  promise  of  a  certain  rate  of  pay,  the  Crown 
may  at  its  discretion  reduce  that  rate,  and  a  petition  of 
right  will  not  lie  for  the  balance  {Seaman  v.  Begem 
[1920]  3  K.  B.  663).  In  other  words,  all  military 
pay  is  in  the  nature  of  an  ex  gratia  allowance.  The 
same  principle  applies  in  regard  to  the  term  of  service  ; 
for,  both  by  the  prerogative  and  under  the  Army  Act, 
a  soldier  may  be  discharged  from  the  service  at  any 
time,  even  though  the  period  for  which  he  enlisted 
has  not  expired.  But  upon  its  expiration  he  becomes 
entitled  to  his  discharge. 

An  officer  does  not  enlist,  but  receives  his  appoint- 
ment  through    a    document   called    a    '  commission,' 
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Once  he  is  commissioned  as  an  officer,  he  is  liable  to 
serve  for  as  long  as  the  Crown  requires  his  services. 
He  cannot  resign  ;  but  the  Crown  may  terminate  his 
service  at  pleasure  [R.  v.  Secretary  of  State  for  War 
[1891]  2  Q.  B.  326). 

The  Reserve  Forces,  properly  so  called,  are  com- 
posed of  the  Army  Reserve,  which  consists  of  ex- 
regulars  who,  on  the  expiration  of  their  service  with 
the  colours,  re-enhst  into  the  Reserve,  under  the 
Reserve  Forces  Act,  1882,  and  of  the  Militia  (formerly 
known  as  the  Special  Reserve),  constituted  by  the 
Territorial  and  Reserve  Forces  Act,  1907,  re-named 
by  an  amending  Act  of  1921,  and  made  up  of  men  who 
have  not  served  in  the  regular  forces.  They  devote 
only  a  small  portion  of  their  time  to  military  service  ; 
but  they  are  called  up  for  training  at  intervals  with 
the  Regulars.  And,  upon  an  emergency  arising,  they 
are  '  called  out '  by  Proclamation,  and  become  regular 
soldiers  while  the  emergency  lasts.  They  are  Hable 
for  general  service  (abroad,  as  well  as  in  the  United 
Kingdom),  and,  while  training  or  called  up,  they  are 
subject  to  mihtary  law  as  soldiers  of  the  regular  forces. 
The  issue  of  a  Proclamation  calling  out  the  Army 
Reserve  is  a  formal  step  taken  by  the  Executive  to 
indicate  that  a  national  crisis  has  arisen  ;  and  it  must 
be  followed  by  the  immediate  summoning  of  Parlia- 
ment (if  it  is  not  in  session),  in  order  that  the  two 
Houses  may  without  delay  consider  the  pohcy  to  be 
adopted  by  the  nation. 

The  Territorial  Army  is  the  third  military  Une  of 
defence.  It  dates  only  from  1907,  when,  by  the 
Territorial  and  Reserve  Forces  Act  of  that  year,  the 
former  Volunteers  and  Yeomanry  were  amalgamated 
into  this  new  force.  The  men  of  the  Territorial  Army 
are  enUsted  for  some  county,  and  for  some  period 
not  exceeding  four  years  ;  they  are  hable  to  serve 
anywhere  in  the  United  Kingdom,   but  not,   unless 
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they  have  specially  undertaken  that  liabiUty,  outside 
the  United  Kingdom.  Every  member  of  the  force 
is  required  to  undergo  a  specified  amount  of  training 
in  every  year.  The  calHng  out  of  the  Territorial 
Army  for  active  service  is  technically  known  as  the 
*  embodiment  '  of  the  Territorial  Army.  It  may  be 
embodied  whenever  a  Proclamation  ordering  the  Army 
Reserve  to  be  called  out  has  been  issued  ;  it  must  be 
embodied  if  the  whole  of  the  First  Class  of  the  Army 
Reserve  has  been  called  out,  unless  Parliament 
presents  an  Address  to  the  Crown  praying  that  it  shall 
not  be  embodied.  All  members  of  the  Territorial 
Army  are  subject  to  military  law  during  training 
and  embodiment,  as  well  as  at  certain  other  times. 

The  organisation  and  administration  of  the  units  of 
the  Territorial  Army  in  a  county  are  (except  during 
training,  actual  military  service,  or  embodiment) 
controlled  by  a  body  known  as  the  County  Association, 
constituted  partly  of  officers  of  the  Territorial  Army, 
partly  of  civihans. 

The  old  Volunteer  Acts  were  not  repealed  by  the 
Territorial  and  Reserve  Forces  Act.  They  authorise 
the  Crown  to  accept  offers  of  service  from  bodies  of 
men  who  are  not  in  any  of  the  recognised  military 
forces.  Advantage  was  taken  of  these  Acts  in  1916, 
when  a  volunteer  force  was  raised  for  home  service 
during  the  war. 

Besides  the  above-mentioned  troops,  there  are 
included  in  the  Army  the  force  known  as  the  Indian 
Army,  composed  of  native  troops  with  mostly  British 
officers,  and  entirely  controlled  by  the  Government  of 
India,  and  certain  Colonial  forces.  But  a  large  pro- 
.  portion  of  the  ordinary  British  Regular  Army  is 
always  on  service  in  India  ;  and,  during  such  service, 
though  the  control  of  their  movements  and  discipUne 
is  transferred  from  the  War  Office  to  the  Government 
of  India,  the  troops  remain  subject  to  the  Army  Act. 
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They  are  excluded,  however,  Uke  the  Indian  Army,  in 
computing  the  total  strength  of  the  Army  as  laid  down 
in  the  Army  (Annual)  Act. 

II.  The  Royal  Navy. 

The  Navy  is  still,  as  it  always  has  been,  maintained 
by  the  Crown  by  virtue  of  the  prerogative,  without 
any  interference  by  Parliament— though  it  is,  of 
course,  true,  that  Parliament  alone  can  sanction  the 
expenditure  of  public  money  for  the  service,  so  that  it 
exercises  a  complete  though  indirect  control  over  naval 
policy.  The  Navy  is  a  standing  force;  and  the  Act 
which  governs  it,  as  the  Army  Act  governs  the  Army, 
viz.,  the  Naval  Discipline  Act,  is  a  really  permanent 
Act,  and  does  not  require  to  be  re-enacted  annually. 

Naval  officers  and  seamen  are  subject  to  mihtary 
law  in  precisely  the  same  way  as  officers  and  soldiers 
in  the  Army  ;  and  the  rules  governing  service  and  pay 
are  the  same  in  both  cases.  But  the  Crown  has  a 
prerogative  right  to  compel  seafaring  men  to  enlist 
into  the  Navy  by  the  process  of  '  impressment ' ;  and 
formerly  this  was  constantly  resorted  to  in  order  to 
maintain  the  strength  of  the  force.  Now,  however, 
the  Navy  is  exclusively  supplied  by  voluntary  enlist- 
ment under  the  Naval  Enlistment  Acts.  And  a 
man  already  engaged  in  the  merchant  service  is 
enabled  to  leave  it,  without  punishment  or  forfeiture, 
in  order  to  engage  in  His  Majesty's  Navy. 

The  Naval  Reserve  is  made  up  of  two  bodies— the 
Royal  Naval  Reserve,  consisting  of  persons  normally 
serving  in  the  merchant  service,  and  the  Royal  Naval 
Volunteer  Reserve. 

III.  The  Royal  Marines 

are  a  force  of  infantry  and  artillery,  capable  of  fighting 
both   on   sea   and  on  land.     They   are   enrolled  and 
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maintained  by  the  Admiralty,  and,  when  on  board 
ship,  are  regarded  as  part  of  the  naval  forces  ;  but 
when  quartered,  as  they  often  are,  on  shore,  or  sent  to 
do  duty  on  board  transports  or  merchant  ships,  or 
in  other  circumstances  in  which  they  are  not  subject 
to  the  Naval  Disciphne  Act,  their  discipline  and 
regulation  are  provided  for  by  the  Army  Act,  the 
provisions  of  which,  with  certain  modifications,  apply 
to  the  Royal  Marine  forces. 


IV.  The  Royal  Air  Force 

was  constituted  by  the  Air  Force  (Constitution)  Act, 
1917,  which,  in  the  same  way  as  the  Army  Act,  is  only 
in  force  for  a  year  at  a  time.  In  each  year  since  1917 
the  Army  (Annual)  Act  has  been  used  to  bring  both 
these  Acts  into  force  ;  and  the  title  of  that  Act  is  now 
always  the  Army  and  Air  Force  (Annual)  Act.  Save 
that  the  Air  Force  is  controlled  by  the  Air  Ministry 
and  not  by  the  War  Office,  it  is  regulated  in  precisely 
the  same  manner  as  the  Army,  and  does  not  call  for 
further  notice  here. 

The  Meteorological  Office  has  recently  been  trans- 
ferred to  the  control  of  a  committee  of  management 
appointed  by  the  Air  Council,  and  presided  over  by 
the  Controller-General  of  Civil  Aviation. 


NOTE  ON  AUTHORITIES. 

[Halsbury,  "Laws  of  England,^'  art.  Royal  Forces,  with  Annual 
Supplement.'] 
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CHAPTER  IX. 

THE    REVENUE. 


The  third  great  category  of  royal  prerogatives  con- 
sists, as  we  saw  in  the  fifth  chapter  (p.  188),  of  those 
relating  to  the  royal  revenue.  It  is  a  fundamental 
principle  of  our  fiscal  system,  that  all  national  revenue 
is  the  revenue  of  the  Crown,  that  it  can  only  be 
granted  to  and  on  the  request  of  the  Crown,  and  that 
it  can  only  be  expended  by  the  Crown.  This  doctrine 
is  a  rehc  of  the  early  days  of  our  history,  when  the 
defence  of  the  realm  and  the  other  duties  of  govern- 
ment were  performed  personally  by  the  King,  with 
the  aid  of  such  funds  as  he  could  claim  by  con- 
quest, inheritance,  tradition,  or  gift,  supplemented, 
occasionally  and  with  considerable  difiiculty,  by 
the  fruits  of  national  taxation.  This  theory  of  the 
royal  control  of  the  revenue  has  survived  ;  but  in 
practice  the  share  taken  by  the  ICing  in  the  imposi- 
tion of  taxes,  in  the  collection  of  public  funds,  and 
in  their  expenditure,  has  been  so  much  curtailed  by 
legislation,  that  at  the  present  day  almost  the  only 
public  money  which  ever  comes  into  the  personal 
possession  of  the  King  is  the  amount  granted  him 
by  Parliament  to  meet  the  expenses  of  the  royal 
household. 

The  story  of  the  struggle  between  Crown  and 
Parliament  over  the  right  to  impose  taxation,  spreading 
over  many  centuries  and  culminating  in  the  Civil 
War,    must    be    studied   in   works    on   constitutional 
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history.  It  will  be  remembered  that  the  majority 
of  the  Judges  in  the  famous  cases  oi  Bates  (1606)  and 
Hampden  (1637)  gave  their  opinions  in  favour  of  the 
Crown  ;  but  those  decisions  have  usually  been  treated 
as  having  been  induced  by  the  subservience  of  the 
Judges  to  the  King,  and  as  being  opposed  to  con- 
stitutional principle.  Indeed,  in  1640,  ParUament 
declared  by  statute  (16  Car.  I.  c.  14)  that  the  decision 
in  Hampden'' s  case  was  "  contrary  to  the  laws  and 
"  statutes  of  the  realm,  the  right  of  property,  the 
"  Uberty  of  the  subject  and  the  Petition  of  Right." 
In  any  case,  the  law  is  now  finally  stated  in  the  first 
section  of  the  Bill  of  Rights  (1689)  :  "Money  may 
"  not  be  levied  to  or  for  the  use  of  the  Crown  by 
"  pretence  of  prerogative  without  grant  of  Parhament, 
"  or  for  longer  time  or  in  other  manner  than  the  same 
"is  or  shaU  be  granted."  In  modern  language,  the 
Law  of  the  Constitution  is  this :  the  Executive 
raises  the  revenue,  and  the  Executive  spends  the 
revenue  ;  but  the  revenue  can  be  neither  raised  nor 
spent  without  the  authority  of  the  Legislature,  which 
means,  both  under  the  pre-existing  practice  and 
under  the  Parliament  Act,  1911,  the  authority  of  the 
House  of  Commons,  expressed  in  Acts  of  ParUa- 
ment, such  as  the  Finance  Act  or  Acts  and  the 
Appropriation  Act,  which  are  passed  every  year.  We 
have  already  made  some  reference  to  the  procedure 
in  the  House  of  Commons  relating  to  this  financial 
legislation  ;  and  we  shall  presently  enter  into  more 
detail  thereon.  But  the  essential  point  to  emphasise 
in  the  forefront  of  this  chapter  is,  that,  without 
Parhamentary  sanction,  the  Executive  is  powerless 
ahke  to  collect  and  to  spend  the  national  revenues. 

The  purpose  of  this  chapter  is  to  explain  in  oui"line, 
first,  the  sources  from  which  the  revenue  is  collected,  and 
the  mode  in  which  it  is  collected  (pp.  263-295) ;  second, 
the  objects  upon  which,  and  the  mode  in  which,  it  is 
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expended  (pp.  295-299) ;  and  thirdly,  the  manner  in 
which  the  revenue  and  expenditure  are  audited  (p.  299). 
We  shall  take  these  points  in  order.  But  it  will  be 
useful  to  begin  by  explaining  that  all  moneys  accruing 
to  the  national  exchequer,  whether  by  way  of  loan 
or  forming  part  of  the  annual  revenue  of  the  State, 
from  taxation  and  various  other  sources,  are  paid 
into  an  account  at  the  Bank  of  England,  and  there 
form  a  fund,  which  is  known  as  the  Consolidated 
Fund.  The  ConsoUdated  Fund  is  thus  the  nation's 
account  at  the  Bank  of  England. 

I.  Sources  of  the  National  Revenue. 

A.  The  National  Debt. — The  State,  just  like  an 
individual,  has  from  time  to  time  to  borrow  money 
to  meet  demands  upon  its  resources  which  exceed 
the  national  income  for  the  time  being.  Clearly 
it  would  be  both  impoUtic  and  unfair  in  times  of 
national  stress — during  a  war,  for  instance — to  charge 
the  vastly  increased  cost  of  administration  solely 
upon  the  citizens  who  happened  to  be  living  at 
that  time.  Hence  it  has  for  many  years  been  the 
policy  to  anticipate  the  revenues  of  posterity  by 
borrowing  large  sums  of  money  for  the  current  services 
of  the  State,  and  to  lay  no  more  taxes,  direct  or 
indirect,  upon  the  subject  than  suffice  to  pay  interest 
on  the  sums  so  borrowed,  and,  if  it  be  possible,  to 
reduce  by  slow  degrees  the  capital  liability  of  the 
national  exchequer. 

These  borrowed  sums  constitute  the  National 
Debt.  In  1912,  this  Debt  amounted  to  some  seven 
hundred  millions  of  pounds  ;  on  the  31st  March,  1920, 
it  had  increased  to  the  colossal  figure  of  £7,875,641,961. 
In  other  words,  the  effect  of  the  European  War  was 
to  multiply  the  National  Debt  more  than  ten  times. 
We  shall  see  presently  what  a  large  proportion  of  the 
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annual  expenditure  of  the  country  is  due  to  the 
interest  paid  to  the  holders  of  Government  stocks, 
that  is,  in  the  main,  to  those  who  have  lent  money 
to  the  State  during  the  war. 

The  National  Debt  is  composed  of  four  different 
kinds  of  liabilities  : — 

1.  The  Funded  Debt,  that  is  to  say,  those  loans 
which  are  secured  upon  the  public  funds  as  a  debenture 
is  upon  a  company's  property.  The  best  known 
stock  of  this  character  is  the  Consolidated  Stock 
created  by  statutes  of  1853,  1884,  and  1888,  and 
familiarly  known  as  Consols.  Before  1914,  the  bulk 
of  the  National  Debt  consisted  of  the  £550,000,000 
invested  in  2|  %  Consols  ;  but  this  loan  has  been 
entirely  dwarfed  by  recent  borrowings  for  the  purposes 
of  the  conduct  of  the  war. 

2.  Certain  Terminable  Annuities,  such  as  Savings 
Bank  annuities.  The  capital  hability  in  respect  of 
these  amounts  only  to  a  few  millions. 

3.  The  Unfunded  Debt,  which  comprises  : — 

(a)  the  whole  of  the  stocks  created  during  the  war, 

the  most  important  of  which  is  the  5  %  War 
Loan,  amounting  to  nearly  two  thousand 
million  pounds  ; 

(b)  Treasury  Bills,  the  outstanding  value  of  which 

on  March  31,  1920,  was  £1,107,318,000.  A 
Treasury  Bill  is  an  instrument  issued  by  the 
Bank  of  England  under  a  warrant  from  the 
Treasury,  repayable  with  or  without  interest 
at  a  date  three,  six,  nine,  or  twelve  months 
after  issue.  It  is  sold  to  buyers  at  a  dis- 
count. Thus,  a  £100  Treasury  Bill  for  six 
months  may  be  bought  for  (say)  £97  IO5.  ; 
and  the  investor  makes  his  profit  by  obtaining 
repayment  at  par  upon  the  maturity  of  the 
bill.  Each  issue  of  Treasury  Bills  must,  of 
course,  be  sanctioned  by  Parliament.     Their 
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object  is  to  enable  money  to  be  raised  quickly 
and  without  having  recourse  to  the  issue  of 
new  stock,  at  a  time  when  the  receipts  from 
income  are  insufficient  to  meet  expenditure. 

(c)  Exchequer  Bonds,  issued  for  a  fixed  term  of 

years  at  a  fixed  rate  of  interest,  and  used  in 
much  the  same  way  as  Treasury  Bills. 

(d)  External  loans  raised  in  foreign  countries,  &c. 

4.  Certain  capital  liabihties  incurred  under  various 
statutes,  chiefly  under  the  Telegraph  Acts,  1892  to 
1913,  and  the  Naval  Works  Acts,  1895  to  1905.  But 
these  form  but  a  small  part  of  the  national  indebtedness. 

What  steps  should  be  taken  to  reduce  this  enormous 
burden  of  indebtedness  is  a  problem  that  will  con- 
tinue to  vex  our  posterity  for  many  generations. 
But  it  should  be  noticed  that,  before  1914,  there  was 
in  existence  a  method  by  wliich  the  National  Debt 
of  those  days  might  in  time  have  been  reduced  to  a 
smaller  figure.  This  was  the  use  of  the  '  sinking 
fund,'  or  rather  of  the  '  sinking  funds  '  ;  for,  under 
the  Sinking  Fund  Act,  1875,  there  were,  and  still  are, 
two  of  them,  the  Old  Sinking  Fund,  which  consists 
of  the  surplus  income  (if  any)  of  each  financial  year, 
and  the  New  Sinking  Fund,  which  is  the  excess  of 
the  amount  fixed  for  the  time  being  as  the  permanent 
annual  charge  for  the  National  Debt  over  the  amount 
payable  in  respect  of  such  charge.  Both  of  these 
balances  were  normally  available  for  reducing  the 
Debt ;  and  the  Act  is  still  in  force,  though  it  has  been 
subject  to  many  amendments  during  and  since  the 
war.  In  addition,  certain  other  expedients  have  more 
recently  been  resorted  to,  with  a  view  to  meeting  the 
problem  in  a  broader  way.  Thus,  the  Finance  Act, 
1917,  set  up  a  Depreciation  Fund  ;  and  the  Finance 
Act,  1921,  a  further  sinking  fund.  These  are  of  a 
comphcated  nature  ;  but  in  substance  they  are  based 
on  the  simple  principle  of  authorising  the  Treasury, 
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through  the  Government  banker,  to  purchase  certain 
stocks,  which  are  then  written  off  the  debit  side  of 
the  national  ledger. 

B.  The  Ordinary  Revenue. — There  is  a  division,  of 
historical  rather  than  practical  interest,  of  the  revenue 
into  the  ordinary  and  extraordinary  revenues  of  the 
Crown.  The  ordinary  revenue  consisted  of  the  here- 
ditary income  of  the  King,  received  by  him  independ- 
ently of  Parliamentary  authority,  and  belonging  to  him 
either  as  the  owner  of  property  or  by  virtue  of  the 
prerogative.  The  extraordinary  revenue  included  all 
taxes,  customs,  and  excise,  which,  being  granted  to  the 
King  only  by  Parliament  and  not  belonging  to  him 
as  of  right,  were  regarded  as  exceptional.  At  the 
present  date,  of  comrse,  the  so-called  '  extraordinary  ' 
revenue  forms  vastly  the  greater  proportion  of  the 
national  income  ;  but,  before  dealing  with  it,  we  must 
give  a  short  account  of  the  position  of  the  ordinary 
revenue,  the  second  main  source  of  the  national 
income. 

Until  the  reign  of  George  III.,  the  Crown  used  to 
receive  the  whole  of  its  hereditary  income  for  its  own 
purposes  ;  but  out  of  it  there  had  to  be  paid  a  large 
part  of  the  expenses  of  the  civil  government,  including 
the  salaries  of  the  Civil  Service  and  of  the  judges. 
George  IV.  surrendered  practically  the  whole  of  this 
hereditary  revenue  to  the  public,  in  exchange  for  a 
grant  of  a  fixed  annual  sum.  In  subsequent  reigns, 
this  practice  has  been  continued ;  and,  under 
William  IV.,  the  Crown  was  finally  reUeved  from 
paying  any  pubUc  charges,  so  that  this  annual  sum 
now  represents  the  income  granted  by  Parliament  for 
the  personal  expenses  of  the  monarch.  This  income 
is  called  the  Civil  List,  and  is  granted  to  the  King  by 
a  Civil  List  Act,  passed  at  the  beginning  of  each 
reign.     Thus,  by  the  Civil  List  Act,  1910,  a  Civil  List 
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was  granted  to,  and  settled  on,  His  present  Majesty, 
during  his  reign,  and  for  six  months  afterwards,  to 
the  amount  of  £470,000  per  aiuium,  payable  out  of 
the  Consohdated  Fund,  at  such  times,  and  in  such 
manner,  as  the  Treasury  may  direct  ;  of  which  sum, 
£110,000  is  assigned  for  Their  Majesties'  privy  purse, 
and  the  remainder  is  applicable  chiefly  to  the  salaries 
and  expenses  connected  with  their  household.  In 
return  for  that  grant,  it  was  at  the  same  time  provided 
that  the  hereditary  revenues  of  the  Crown  should, 
during  the  present  reign,  be  carried  to,  and  form  part 
of,  the  Consolidated  Fund.  Former  Civil  List  Acts 
also  authorised  the  payment  out  of  the  Civil  List  of 
grants  of  money  to  persons  deserving  the  beneficence 
of  the  Crown,  such  as  inventors,  writers,  and  public 
servants,  and  to  the  dependents  of  such  persons,  who 
were  in  straitened  financial  circumstances.  These 
payments,  which  are  still  called  '  Civil  List  pensions,' 
are  now  charged  upon  the  Consolidated  Fund. 

The  '  ordinary '  revenue  of  the  Crown,  which 
finds  its  way  into  the  Consolidated  Fund,  is  derived 
principally  from  two  sources  :  — 

1.  The  income  of  Crown  Lands.  The  Crown  is  the 
owner  of  considerable  landed  estates.  The  rents  and 
profits  of  these,  so  far  as  they  have  been  surrendered 
to  the  pubHc,  are  received  and  paid  into  the  Con- 
solidated Fund  by  the  Commissioners  of  Woods  and 
Forests  (p.  235). 

The  foreshore,  as  we  saw,  is  also  vested  in  the 
Crown.  Income  accruing  therefrom  is  collected  by 
the  Board  of  Trade. 

2.  Bona  vacantia.  Strictly,  bona  vacantia  include 
only  things  found  without  any  apparent  owner  ;  and 
the  general  rule  regarding  them  is  that  they  are 
vested  in  the  finder  (subject,  of  course,  to  the  claims 
of  the  real  owner  if  he  is  discovered)  and  not  in  the 
Crown.     But  there  are  certain  classes  of  bona  vacantia 
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which  may  be  claimed  under  the  royal  prerogative. 
And  the  phrase  is  used  loosely  to  cover  a  number  of 
other  things  which  either  are  incapable  of  being 
owned  by  a  private  individual,  or  the  right  to  which 
has  been  rehnquished  by  the  conduct  of  the  owner. 
It  is  usual  to  class  under  this  head  : — 

{a)  Royal  fish,  that  is  to  say,  whales  and  sturgeon. 
If  a  whale  is  washed  up  or  caught,  the  rule  is  that 
the  King  is  entitled  to  the  head  of  the  fish,  the  Queen 
to  the  tail,  and  the  finder  to  the  body  ;  but  a  sturgeon, 
it  is  said,  belongs  wholly  to  the  King.  The  Crown  has 
also  a  prerogative  property  in  unmarked  swans. 

(6)  Wreck,  including  both  articles  washed  up  on  to 
the  shore  and  things  '  jetsam,  flotsam,  and  ligan  ' 
(that  is,  floating  on  the  water).  The  prerogative 
right  to  wreck  has  been  the  subject  of  frequent  legis- 
lation ;  and  the  law  is  now  consolidated  in  the 
Merchant  Shipping  Act,  1894,  by  which  enactment, 
as  amended  by  later  statutes,  it  is  provided,  that  the 
Board  of  Trade  shall  have  the  general  superintendence 
of  all  matters  relating  to  wreck,  and  is  to  appoint 
receivers  of  wreck  in  different  districts. 

Any  finder  of  wreck,  other  than  the  owner,  must 
deliver  the  same,  as  soon  as  possible,  to  the  receiver 
of  the  district ;  and,  even  if  such  finder  be  the  owner, 
he  must  give  notice  to  that  officer.  If,  before  the 
expiration  of  a  year,  no  owner  establishes  his  claim 
to  wreck  so  found,  and  no  person,  other  than  the 
Crown,  is  proved  to  be  entitled  to  the  same,  it  is  then 
to  be  sold  by  the  receiver.  The  proceeds  thereof, 
after  payment  of  all  expenses  and  the  salvage,  if  any, 
are,  for  the  most  part,  paid  into  the  Exchequer,  and 
go  to  form  a  General  Lighthouse  Fund. 

Other  provisions  have  also  been  made,  with  a  view 
to  prevent  the  disgraceful  practice  of  wrecking  which 
formerly  obtained  on  some  parts  of  our  sea  coasts  ; 
for,  by  the  Merchant  Shipping  Act  of  1894,  s.  515, 
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if  any  sliip,  stranded  or  in  distress  on  or  near  the 
shore,  be  plundered  or  damaged,  compensation  is  to 
be  made  to  the  owner,  by  the  police  district  in  or 
nearest  to  which  the  offence  is  committed.  Moreover, 
by  the  Larceny  Act,  1916,  persons  plundering  or 
stealing  wreck  are  made  liable  to  penal  servitude  for 
fourteen  years  ;  and,  by  the  Malicious  Damage  Act, 
1861,  persons  exhibiting  any  false  Light  or  signal, 
with  intent  to  bring  a  ship  into  danger,  or  doing  any 
other  malicious  act  tending  to  the  immediate  loss  of 
a  ship,  may  be  sentenced  to  penal  servitude  for  life. 

(c)  Treasure-trove  [thesaurus  inventus),  is  where  any 
money,  coin,  gold,  silver,  plate,  or  bullion,  is  found 
hidden  in  the  earth,  or  other  private  place,  the  owner 
thereof  being  unknown.  The  treasure  so  found  be- 
longs to  the  Crown  ;  but  if  the  owner  be  afterwards 
found  out,  he  and  not  the  Crown,  is  entitled  to  it. 
It  will  be  observed  that  '  treasure-trove  '  does  not 
include  articles  deliberately  thrown  away,  as  by  a 
thief  in  his  flight  from  justice,  or  casually  lost,  e.g., 
by  a  traveller.  But,  semhle,  the  fact  of  hiding  may 
be  presumed  from  circumstances.  Concealment  of 
treasure- trove  is  still  a  misdemeanor  at  common  law. 

(d)  Waifs  are  such  goods  stolen  as  are  '  waived,'  or 
thrown  away,  by  the  thief  in  his  flight,  for  fear  of 
being  apprehended  ;  and  these  are  given  by  the  law 
to  the  King,  as  a  punishment  upon  the  owner  for  not 
himself  pursuing  the  felon,  and  recovering  his  goods. 
If  the  owner  prosecutes  the  thief  to  conviction,  or 
if  he  can  retake  them  before  they  are  seized  for  the 
Crown,  though  at  the  distance  of  twenty  years,  he  is 
entitled  to  keep  them.  This  forfeiture  to  the  Crown 
does  not  apply  unless  the  goods  are  actually  thrown 
away  by  the  thief.  If  he  merely  conceals  them,  the 
Crown  cannot  claim  them. 

(e)  Estrays,  i.e.,  cattle  found  wandering  and  un- 
claimed by  their  owner.     Subject  to  certain  peculiar 
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rules  of  the  Common  Law,  these  become  the  property 
of  the  Crown  after  a  year  and  a  day.  But  this  right 
has  commonly  been  granted  to  the  lord  of  the  manor  ; 
and  it  must  be  many  years  since  it  was  last  exercised 
by  the  Crown. 

(/)  Royal  mines,  i.e.,  silver  and  gold  mines.  So 
far  as  we  are  aware,  there  are  no  silver  or  gold  mines 
in  this  country  at  present;  and,  if  these  precious 
metals  are  discovered  in  any  other  mine,  the  King 
cannot  claim  the  whole  mine,  but  may  purchase  the 
ore  on  paying  a  price  fixed  by  statute  {A.-G.  v.  Morgan 
[1891]  1  Ch.  432). 

{g)  Escheats.  These  will  be  described  in  a  subse- 
quent part  of  this  work  (see  Vol.  II.,  Chap.  XIV.)- 

c.  The  Extraordinary  Revenue. — We  now  turn  to  the 
revenue  in  the  narrower  sense  of  the  word,  meaning  the 
national  income  derived  from  taxation,  direct  or  indirect, 
by  the  side  of  which,  as  we  mentioned,  the  '  ordinary ' 
revenues  of  the  Crown  are  infinitesimal  in  amount. 

All  taxation  must,  as  we  saw,  be  based  on  statutory 
authority.  Taxes  are  levied  either  under  the  Finance 
Act,  or  Budget,  of  each  year,  or  under  specific  Acts, 
such  as  the  Income  Tax  Act,  1918,  or  the  Dog  Licences 
Act,  1867,  which  contain  a  code  of  regulations 
governing  the  particular  tax  in  question,  and  may 
either  fix  the  rate  of  tax,  or  leave  this  to  be  fixed  by 
subsequent  Finance  Acts. 

We  shall  deal  with  the  taxes  in  the  order  in  which 
they  are  placed  in  the  official  revenue  statistics. 

1.  The  Customs  Duties,  which  derive  their  name 
from  the  custuma  or  customary  tolls  leviable  upon 
merchandise  in  the  early  days  of  our  history,  consist 
of  certain  duties  imposed  by  Parliament  upon  certain 
commodities  imported  into  this  country  from  foreign 
nations.  As  soon  as  Parliament  enacts  that  any 
goods  are  to  be  liable  to  a  customs  duty,  those  goods 
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can  only  be  imported  into  the  United  Kingdom  by 
such  quay,  wharf,  &c.,  and  subject  to  such  regulations, 
as  the  Commissioners  of  Customs  and  Excise  may  pre- 
scribe. In  default,  the  goods  are  liable  to  forfeiture  ; 
and  the  Customs  Consohdation  Act,  1876,  contains  a 
series  of  provisions  imposing  penalties  upon  those 
who  attempt  to  import  dutiable  articles  without 
paying  the  duties.  In  particular,  the  penalty  for 
making  a  false  declaration  as  to  the  goods  was  increased 
by  the  Finance  (No.  2)  Act,  1915,  to  £500,  or  two 
years  imprisonment  with  hard  labour.  But  the 
goods  may  be  taken  free  of  duty  into  a  bonded  ware- 
house ;  that  is  to  say,  a  warehouse  the  owner  of 
which  has  entered  into  a  bond  with  the  Crown  that, 
upon  the  goods  being  released  for  the  home  market, 
the  proper  duties  will  be  paid.  Bonded  warehouses 
are  used  inter  alia  for  the  storage  of  dutiable  articles 
which  are  manufactured  into  saleable  commodities 
(e.g.,  tobacco  into  cigarettes)  for  re-exportation  to 
other  countries  ;  and  so  these  articles  escape  payment 
of  the  duty  which  would  be  charged  if  they  were 
brought  into  the  country. 

Customs  duties  are  imposed  by  the  Finance  Act 
of  each  year.  At  present  between  twenty  and  thirty 
different  articles  are  dutiable.  The  following  are 
the  chief  duty-paying  commodities  :  the  amount  set 
against  each  is  the  net  contribution  made  to  the 
Consolidated  Fund  from  that  source  for  the  year 
ending  March  31,  1920  :— 

£ 
Tobacco  and  Snuff      .  .     60,000,000 


Sugar 
Tea 
Spirits 
Wine 


36,000,000 

17,000,000 

16,000,000 

2,000,000 


The  total  receipts  from  customs  duties  for  the  year 
in  question  were  £149,000,000. 
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2.  Excise  Duties,  which  are  also  controlled  by  the 
Commissioners  of  Customs  and  Excise,  are  those 
duties  which  are  imposed  by  Parhament  upon  com- 
modities produced  and  consumed  in  this  country. 
They  are  directly  opposite  in  their  nature  to  the 
customs  duties  ;  for  they  are  an  inland  imposition, 
paid  sometimes  on  the  consumption  of  the  commodity, 
frequently  upon  the  retail  sale.  Inasmuch  as  this 
duty  is  peculiarly  liable  to  evasion,  the  officers  of  the 
revenue  have  a  power  to  enter  and  search  the  places 
of  business  of  such  as  deal  in  exciseable  commodities, 
at  any  hour  of  the  day,  and,  in  the  presence  of  a 
constable,  of  the  night  also.  And  excise  offences  are 
summarily  dealt  with,  either  before  the  Commissioners 
of  Inland  Revenue  or  before  Justices  of  the  Peace  ; 
subject,  in  either  case,  to  an  appeal. 

The  relationship  of  excise  to  customs  duties  is 
always  of  great  importance  ;  though  the  views  taken 
of  it  naturally  vary  with  the  fiscal  policy  followed  by 
the  country  at  any  given  time.  Thus,  for  example, 
if  the  desire  of  Parliament  is  to  favour  British 
manufacturers  at  the  expense  of  the  nation  at  large, 
customs  duties  will  be  placed  on  articles  coming  from 
abroad  which  could  be  manufactured  in  the  United 
Kingdom,  but  no  corresponding  or  '  countervaiKng  ' 
excise  duties  on  articles  produced  at  home  will  be 
levied.  If,  on  the  other  hand.  Parliament  takes  the 
view  that  open  competition  between  British  and 
foreign  manufacturers  will,  in  the  long  run,  produce 
the  best  results  for  the  country,  then,  on  every  article 
which  is  taxed  at  the  Customs  House,  it  will  place 
a  '  countervailing  '  excise  duty  on  the  articles  of  the 
same  class  manufactured  in  the  United  Kingdom. 

The  term  *  excise  duty,'  which  in  its  proper  sense 
means  an  impost  upon  commodities,  has  been  extended 
to  cover  a  large  number  of  other  duties  which  are 
levied  by  the  State  in  the  form  of  licences  for  which 
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payments  have  to  be  made.     These  licences  may  be 
classified  under  three  heads  : — 

(a)  Licences  to  manufacture  certain  articles,  such  as 
beer,  sjjirits,  table  waters,  tobacco,  patent  medicines, 
methylated  spirit,  motor  spirit. 

(b)  Licences  to  carry  on  certain  trades  and  pro- 
fessions :  e.g.,  as  a  pawnbroker,  auctioneer,  hawker, 
dealer  in  gold  and  silver  plate,  or  as  a  retailer  (as 
opposed  to  manufacturer)  of  beer,  spirits,  wine,  and 
tobacco. 

(c)  Licences  to  use  certain  articles  of  luxury,  for 
instance,  to  keep  certain  male  servants,  or  a  private 
carriage  or  motor-car,  or  a  dog,  to  use  armorial  bearings, 
to  kill  game,  to  carry  a  gun.  These  licences  are  called 
'  local  taxation  Licences,'  because  they  are  levied  by 
county  councils  and  county  borough  councils 
throughout  the  kingdom,  instead  of  by  the  Com- 
missioners. The  licences  are  issued  by  the  Post 
Ofiices  ;  but  the  proceeds  are  retained  by  the  councils, 
and  form  an  important  item  in  local  government 
finance. 

By  far  the  largest  proportion  of  the  contribution 
from  the  excise  to  the  Exchequer  is  formed  by  the 
duties  on  alcoholic  hquors.  The  brewer,  for  instance, 
is  taxed  twice  :  he  has  to  pay  for  a  licence  to  brew 
beer,  and  he  has  to  pay  a  duty — far  larger  than  the 
cost  of  the  beer — on  every  barrel  which  he  produces. 
In  1920,  the  consumers  of  alcohoHc  beverages  (upon 
whom,  of  course,  the  whole  burden  ultimately  falls) 
paid  in  excise  duties  of  one  sort  and  another  a  sum 
approaching  one  hundred  and  twenty  millions. 

The  other  excise  duties  are  eclipsed  by  this  huge 
figure  ;  but  we  may  mention  the  Entertainments 
Duty,  imposed  in  1916,  which  is  a  tax  upon  the 
expenditure  of  the  person  entertained,  not  upon  the 
profits  of  the  entertainer,  and  which  produced  a 
revenue  of  some  ten  million  pounds  in  1920.     Other 
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well-known  excise  duties  are  those  upon  patent 
medicine  labels,  matches,  table  waters,  and  playing 
cards. 

It  should  be  added,  before  we  leave  the  subject  of 
Customs  and  Excise,  that  these  duties  are  subject  to 
'  drawbacks,'  i.e.,  to  the  repayment,  upon  the 
exportation  of  the  goods  in  question  to  a  foreign 
country,  of  duties  paid  upon  them.  Thus,  if  tobacco 
in  the  raw  state  is  imported  into  this  country,  manu- 
factured into  cigarettes  here,  and  re-exported  in  the 
form  of  cigarettes  to  a  foreign  country,  the 
manufacturer  is  entitled  to  claim  repayment  of  the 
customs  duty  paid  on  the  importation  of  the  tobacco. 
So  in  the  case  of  beer,  the  exporter  is  allowed  to 
claim  a  drawback  of  the  excise  duties  paid  on  the 
manufacture.  The  object  of  these  drawbacks  is  to 
enable  British  manufacturers  to  sell  their  goods  in 
foreign  countries  in  fair  competition  with  merchants 
of  other  nations  who  have  not  had  to  pay  duties  on 
the  same  commodities. 

3.  The  third  head  of  the  extraordinary  revenue  is 
composed  of  the  various  Death  Duties,  to  wit,  the 
Estate  Duty,  the  Legacy  Duty,  and  the  Succession 
Duty.  These  are  fully  dealt  with  in  another  part 
of  this  work  (Vol.  II.,  Chap.  XXXV.) ;  and  it  only  needs 
to  be  stated  here,  that  in  1920  the  proceeds  of  these 
duties  amounted  to  some  forty-two  million  pounds. 

4.  Corporation  duty  is  a  charge  of  5  per  cent,  upon 
the  annual  value,  income  or  profits  of  the  real  and 
personal  property  of  every  body  corporate  or  unin- 
corporate.  But,  as  all  trading  and  charitable 
corporations,  and  several  other  lands  of  corporations, 
are  exempted  from  the  duty,  its  incidence  is  much 
restricted  ;  and,  in  effect,  it  comes  to  be  a  tax  only 
upon  bodies  like  the  gild  companies.  The  duty  was 
established  by  the  Customs  and  Inland  Revenue  Act, 
1885,  and  is  to  be  carefully  distinguished  from  the 
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recent    corporation    profits    tax.     Corporation    duty 
yielded  in  1920  the  sum  of  £50,000  odd. 

5.  Stam/p  Duties. — The  use  of  an  adhesive  or 
impressed  stamp  is  clearly  a  convenient  mode  of 
collecting  revenue  upon  certain  legal  transactions. 
The  ordinary  procedure  is  that  Parliament  enacts 
that  certain  legal  instruments  are  to  be  stamped. 
One  or  other  of  the  parties  concerned  then  buys  the 
requisite  stamp,  which  is  issued  by  the  Government, 
and  the  price  of  which  passes  to  the  Exchequer.  The 
effect  of  failure  to  stamp  a  document  wliich  by  statute 
requires  to  be  stamped  is  to  render  it  inadmissible 
as  evidence  in  civil  proceedings.  It  is  unusual  in 
litigation  for  an  objection  to  be  taken  by  either  of 
the  parties  to  the  admissibiUty  of  an  unstamped 
document  which  the  other  party  seeks  to  put  in  ; 
but  it  is  open  to  an  officer  of  the  Court  to  do  so,  and 
if  the  objection  is  taken,  the  document  cannot  be  put 
in  evidence  until  either  it  has  been  stamped,  or  a 
personal  undertaking  has  been  given  by  the  solicitor 
concerned  to  have  it  stamped,  and  to  pay  any  requisite 
penalties  before  the  order  is  drawn  up. 

It  is  impossible  in  the  space  at  our  disposal  to  give 
even  in  outline  an  account  of  the  various  documents 
which  require  stamping.  They  may  be  classified, 
perhaps,  under  three  main  heads  : — 

{a)  The  Death  Duties,  which  are  collected  by  means 

of  stamps. 
(6)  Stamp  Duties  under  the  Stamp  Act,  1891,  and 
various  Acts  analogous  to  that  Act.  The 
schedule  to  the  Stamp  Act  contains  a  long  Hst 
of  documents  which  require  to  be  stamped, 
and  a  statement  of  the  amount  of  duty  to  be 
levied  on  each.  In  this  Schedule  will  be 
found  most  of  the  famihar  charges  of  stamp 
duty — for  instance,  the  duty  of  £25  upon  the 
admission  of  any  person  as  a  solicitor  of  the 
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Supreme    Court ;     the    duty    of    half-a-crown 

upon   affidavits  ;    the  duty   of   sixpence   upon 

agreements      (subject     to      many     important 

exceptions    which    cannot    here    be    detailed)  ; 

the  duty  upon  deeds,  bills  of  exchange,  leases, 

transfers  of  stocks  and  shares,  &c.     The  rates 

of  duty  on  some  of  these  have  been  changed 

since  1891  :   it  is  well  known,  for  instance,  that 

the  Finance  Act,  1918,  raised  the  stamp  duty 

on  cheques  from  one  penny  to  twopence,  that 

the   Finance    Act,    1920,    increased   the    duty 

upon  the  nominal  share  capital  of  companies 

to  £1   per  £100,   and  that  the  stamp  upon  a 

receipt   must  now,   by  virtue   of  the  Finance 

Act,    1921,   be  a  twopenny  one,   instead  of  a 

penny  one  as  before. 

(c)  Stamp  duties  under  other  Acts,  such  as  the  duty 

of  five   shilUngs  for  every   £100   capital  of  a 

limited  partnership,  and  several  of  the  excise 

duties,    e.g.,    on   patent    medicine    labels    and 

playing  cards,   which  are  collected  by  means 

of  stamps. 

The  administration  of  the  Stamp  Duties  is  conducted 

by  the  Commissioners  of  Inland  Revenue  under  the 

Stamp  Duties  Management  Act,  1891.     In  1920,  the 

total    proceeds    of    the    duties    amounted    to    about 

twenty- two  million  pounds. 

6.  Land  Tax. — By  the  Land  Tax  Act,  1797,  all 
lands,  and  all  profits  arising  out  of  lands,  are  subjected 
to  a  land  tax,  payable  by  the  persons  in  occupation. 
The  tax  is  administered  by  the  Land  Tax  Com- 
missioners. The  procedure  on  assessment  is  pecuUar, 
and  need  not  detain  us  ;  but,  by  a  provision  of  the 
Finance  Act,  1896,  the  tax  is  not  to  exceed  the  rate 
of  one  shilling  in  the  pound  on  the  annual  value  of 
the  land.  Further,  under  the  Finance  Act,  1898, 
as  amended  by  the  Finance  Act,    1920,   any  person 
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whose  annual  income  does  not  exceed  £160  is  exempt 
from  the  whole,  and  any  person  whose  income  does 
not  exceed  £400  is  exempt  from  half,  of  any  land  tax 
payable  by  him.  As  between  landlord  and  tenant, 
the  tenant,  as  occupier,  has  to  pay  the  tax  in  the 
first  instance.  But  he  is  entitled  to  deduct  the  amount 
paid  out  of  the  next  ensuing  payment  of  rent,  unless 
he  has  contracted  in  his  lease  to  pay  the  land  tax ; 
for  the  tenant  may  undertake  this  liability  by  agree- 
ment, wliich  is  in  contrast  with  the  rule  relating  to 
income  tax  under  Schedule  A,  by  which,  as  we  shall 
see  (p.  285),  a  tenant  cannot  by  agreement  deprive 
himself  of  the  right  to  claim  repayment  of  the  tax  from 
the  lessor. 

One  particular  feature  of  the  land  tax  is,  that  it 
is  redeemable.  That  is  to  say,  the  landowner  can, 
by  arrangement  with  the  Commissioners  of  Inland 
Revenue  and  upon  payment  of  a  capital  sum,  commute 
for  all  future  payments,  so  that  the  land  is  freed  for 
all  time  from  the  tax.  A  large  part  of  the  land 
throughout  the  country  has  been  thus  redeemed, 
with  the  result  that  the  yield  of  this  impost  has 
tended  to  decrease,  and  in  1920  only  brought  into  the 
Exchequer  the  sum  of  £671,200. 

7.  Inhabited  House  Duty  is  leviable,  under  the 
House  Tax  Act,  1851,  upon  the  occupiers  of  inhabited 
dwelling-houses  of  the  value  of  £20  and  upwards; 
the  charge  varying,  according  to  circumstances  set 
out  in  the  Act,  from  twopence  to  ninepence  in  the 
pound  upon  the  annual  value.  This  tax  is  administered 
by  the  General  Commissioners  for  Income  Tax  ;  the 
revenue  from  this  source  in  the  year  1920  approaching 
two  million  pounds. 

8.  Mineral  Rights  Duty.— In  the  Finance  (1909-10) 
Act,  1910,  certain  duties  were  imposed  on  land  values. 
These  were  of  four  kinds,  viz.  increment  value  duty, 
reversion  duty,  undeveloped  land  duty,  and  mineral 
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rights  duty.  The  first  three  of  these  were  abolished 
by  the  Finance  Act,  1920 ;  but  the  mineral  rights 
duty  has  been  retained.  The  duty  is  a  charge  of  one 
shilling  in  the  pound  upon  the  rental  value  of  the  right 
to  work  the  minerals  and  of  the  mineral  wayleaves, 
and  is  payable  by  the  proprietor  of  the  minerals  where 
the  mines  are  worked  by  him,  or  by  the  immediate 
lessor  of  the  worldng  lessee.  A  sum  of  £250,000  odd 
was  received  by  the  Exchequer  from  this  tax  for  the 
year  1920. 

9.  Corporation  Profits  Tax. — By  the  Finance  Act, 
1920,  an  annual  tax  of  five  per  cent,  has  been  imposed 
upon  the  profits  of  all  British  companies  and  of 
foreign  companies  trading  in  the  United  Kingdom. 
It  is  in  the  nature  of  an  income  tax  upon  the  company, 
and  is  assessable  by  the  Inland  Revenue  Commissioners 
upon  the  same  principles  as  those  which  govern 
Schedule  D  assessments  under  the  Income  Tax  Act, 
save  that  the  actual  profits  for  the  accounting  period 
are  taken  as  the  basis  for  assessment,  instead  of  an 
average  of  three  years. 

10.  Income  Tax. — We  come  at  length  to  the  most 
important  and  remunerative  of  all  the  different  lands 
of  revenue — the  Income  Tax.  In  view  of  the  immense 
sums  which  this  tax  contributes  to  the  Exchequer 
every  year  (amounting  in  1921  to  no  less  than 
£396,334,323),  and  of  the  interest  which  the  subject 
naturally  has  for  those  members  of  the  community 
who  have  to  find  this  vast  aggregate  from  their  pockets, 
we  shall  deal  with  the  Income  Tax  in  somewhat 
greater  detail  than  has  been  possible  in  the  case  of 
those  sources  of  revenue  which  we  have  hitherto 
discussed. 

The  law  relating  to  Income  Tax,  which  had  pre- 
viously been  contained  in  the  Income  Tax  Act,  1842, 
as  amended  by  subsequent  statutes,  was  consoHdated 
in   1918  by  the  Income  Tax  Act  of  that  year.     In 
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1920  the  Legislature,  in  the  Finance  Act,  1920,  adopted 
some  important  modifications  of  the  scheme  set  out 
in  the  1918  Act.  These,  together  with  amendments 
contained  iii  the  other  Finance  Acts  since  1918,  will 
be  taken  into  account  in  the  following  summary  of 
the  law  as  it  exists  to-day. 

Fortunately  for  the  student,  the  very  numerous 
and  comp heated  enactments  on  this  important  subject 
have  (as  we  have  said)  recently  been  consohdated  by 
the  Income  Tax  Act,  1918  ;  and  the  references  to 
sections  in  the  following  pages  must  (unless  otherwise 
stated)  be  understood  to  relate  to  that  statute.  The 
Act  is,  however,  very  long,  containing,  as  it  does,  no  less 
than  239  sections  and  7  Schedules.  Wherefore,  a  short 
summary  of  its  provisions  will  be  acceptable.  The 
actual  rate  of  income  tax  for  a  given  year,  together 
with,  in  certain  cases,  special  abatements  or  allowances, 
is,  of  course,  fixed  by  the  Finance  Act  applicable  to 
that  year.  For  income  tax  is  one  of  the  chief  examples 
of  annual  taxes. 

The  administration  of  the  income  tax  is  conducted 
on  the  following  lines.  The  Commissioners  of  Inland 
Revenue,  a  Government  Department  acting  under 
the  control  of  the  Treasury,  are  charged  with  the 
general  management  of  the  tax  ;  and  it  is  their 
function  to  represent  the  interests  of  the  Crown  (s.  57). 
Under  them  are  appointed  various  officials,  known  as 
surveyors  and  inspectors,  who  carry  out  the  duties 
of  the  Commissioners  in  each  locality  (s.  75).  But, 
besides  these  Commissioners,  there  is  a  body  of  persons 
in  each  district  or  '  division  '  (the  parish  being  the 
normal  unit)  known  as  the  Commissioners  for  the 
General  Purposes  of  the  Income  Tax,  more  shortly 
called  the  General  Commissioners,  who  hold  office 
quite  independently  of  the  Executive,  and  are  inter- 
posed as  a  quasi- judicial  tribunal  between  the  Crown 
and  the  tax-payer  (s.   58).     It  is  upon  the  General 
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Commissioners,  as  a  rule,  and  not  upon  the  Com- 
missioners of  Inland  Revenue,  that  is  imposed  the 
duty  of  assessing  and  collecting  the  tax  ;  and  their 
existence  constitutes  a  most  valuable  protection  to 
the  tax-payer.  The  General  Commissioners  appoint 
the  Assessors  of  Taxes — who  do  the  actual  routine 
work  in  connection  with  the  assessment  of  the  tax — 
and  also  the  Collectors  of  Taxes,  who  are  responsible 
for  getting  in  the  tax  from  the  tax-payer,  by  action, 
by  distress  of  goods,  or  even  by  imprisonment  of  the 
defaulter,  if  payment  cannot  be  obtained  by  any 
other  means  (ss.  76,  80).  Moreover,  the  General 
Commissioners  have  important  judicial  functions  ; 
for,  if  the  tax-payer  is  dissatisfied  with  the  assessment 
made  upon  him  by  the  Assessor,  he  is  entitled  to 
appeal  to  them,  and  they  act  as  a  court  of  first  instance 
in  dealing  with  both  fact  and  law.  Their  decision 
upon  a  question  of  fact  will  not,  as  a  rule,  be 
questioned  by  the  High  Court  (ss.  136,  149). 

The  responsible  work  of  assessments  under 
Schedule  D  is  dealt  with  by  a  body  appointed  by  the 
General  Commissioners,  known  as  the  Additional 
Commissioners.  Their  assessment,  just  like  that  of 
the  Assessor  under  the  other  Schedules,  has  to  be 
confirmed  by  the  General  Commissioners,  and  is 
subject  to  an  appeal  to  the  General  Commissioners 
(s.  61). 

The  Commissioners  of  Inland  Revenue  themselves 
(with  whom  may  be  joined  persons  appointed  by  the 
Treasury)  act  as  assessors  in  certain  cases,  the  most 
important  of  which  are  the  assessments  of  income 
from  foreign  and  colonial  stocks,  of  the  profits  of 
railway  companies,  of  persons  chargeable  under 
Schedule  D  who  elect  to  be  assessed  by  them  instead 
of  by  the  Additional  Commissioners,  and  of  all  persons 
liable  to  super- tax  (s.  67).  When  exercising  this 
jurisdiction,   they  are   called  Special  Commissioners. 
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No  appeal  lies  from  their  assessment  to  the  General 
Commissioners.  The  Special  Commissioners  also  have 
sole  jurisdiction  over  claims  by  charities  to  exemp- 
tion from  tax  ;  and  they  exercise  certain  appellate 
functions.  Thus,  if  the  General  Commissioners  refuse 
to  allow  the  tax-payer  to  appear  before  them  by 
solicitor  or  counsel,  the  tax-payer  may  appeal  to  the 
Special  Commissioners,  who  are  bound  to  hear  the 
barrister  or  solicitor,  as  the  case  may  be. 

There  is  yet  another  class  of  Commissioners,  fre- 
quently spoken  of  as  the  ex-officio  Commissioners, 
composed  of  the  officials  of  certain  pubUc  bodies, 
who  assess  the  tax  upon  persons  receiving  remuneration 
from  these  bodies.  Thus  Members  of  Parliament  are 
assessed  by  Commissioners  appointed  by  the  Speaker, 
and  Civil  Servants  by  Commissioners  appointed  by 
the  head  of  each  Department  (ss.  68-70). 

The  process  of  assessment  of  the  tax  must  be  very 
briefly  outhned.  The  income-tax  year  runs  from 
April  6  in  one  year  to  April  5  in  the  next.  Early 
in  the  year  the  Assessors  are  bound  to  publish  general 
notices,  and  also  to  deliver  to  all  tax-payers  within 
their  area  particular  notices,  requiring  them  to  fill 
up,  sign,  and  return  statements  of  the  amiual  value 
of  all  lands  in  their  occupation,  and  of  all  profits  and 
gains  accruing  to  them  from  every  source,  estimated 
according  to  the  provisions  and  rules  of  the  Act 
(ss.  98,  99). 

A  return  must  be  made  in  response  to  each  notice, 
whether  the  person  is  hable  to  tax  or  not  ;  and 
penalties  are  imposed  for  failure  to  comply  with  the 
requirements  of  the  Act  in  this  respect,  except  that 
a  person  who  is  not  hable  to  tax,  and  who  has  not 
received  a  particular  notice  from  the  Assessor,  is  not 
made  subject  to  a  penalty  merely  for  failing  to  obey 
the  general  notice  (s.  107  (4)),  while  the  penalty, 
in   any  case,  upon  a    person   who  proves  to  be,    in 


282      BK.  I.  PUBLIC  LAW.— PT.  II.   CENTRAL  GOVERNMENT. 

fact,  not  chargeable  to  tax,  is  limited  to  five  pounds 
(s.  100). 

If  no  return  is  made,  whether  proceedings  for  the 
recovery  of  these  penalties  are  taken  or  not,  the 
assessment  is  made  by  the  Assessor,  or  by  the 
Additional  Commissioners,  as  the  case  may  be, 
according  to  the  best  of  his  or  their  information  and 
belief  ;  and,  unless  the  tax-payer  appeals  against 
such  assessment,  he  is  bound  to  pay  the  sum  at  which 
he  is  assessed,  even  though  it  is  based  upon  a  mere 
guess  by  the  assessing  authority  (s.  112).  The  task 
of  checking  the  returns,  and  of  making  the  assessment 
when  no  return  is  made,  is  facilitated  by  the  important 
provision,  that  every  employer,  whether  an  individual 
or  a  body  corporate,  such  as  a  company,  must,  when 
required  by  the  Assessor,  make  a  return  to  him  of 
all  persons  employed  in  the  business,  and  of  all  pay- 
ments made  to  them  in  respect  of  their  employment, 
unless  it  is  known  that  they  are  not  employed  in  any 
other  employment  and  that  their  remuneration  is 
below  the  limit  for  Income  Tax  (ss.  105,  106). 

Where  the  assessment  is  carried  out  in  the  ordinary 
way  by  the  Assessor,  the  Surveyor — as  representing  the 
Inland  Revenue — receives  from  the  Assessor  a  state- 
ment showing  the  persons  on  whom  notices  have  been 
served,  and  other  particulars  ;  and  he  is  authorised 
to  serve  notices  upon  any  person  to  whom  the  Assessor 
has  neglected  to  deliver  a  notice,  or  who  has  come  to 
reside  in  the  parish  after  the  date  of  the  assessment 
(s.  109).  He  may  object  to  and  apply  for  the  revision 
of  any  assessment  ;  if  he  does  not  do  so,  the  assess- 
ments are  signed  and  allowed  by  the  General 
Commissioners,  subject  to  the  tax-payer's  right  of 
appeal  to  them,  a  right  which  must  be  exercised 
within  twenty-one  days  of  receiving  the  notice  of 
assessment  (s.  120). 

From  the  decision  on  such  an  appeal  to  the  General 


CHAP.    IX. — THE    REVENUE.  283 

Commissioners  an  appeal  lies,  by  way  of  case  stated, 
to  the  High  Court  upon  a  question  of  law,  on  the 
demand  of  either  the  tax-payer  or  the  Surveyor  of 
taxes.  The  appeal  is  heard  by  a  judge  of  the  King's 
Bench  Division,  from  whom  a  further  appeal  lies  to 
the  Court  of  Appeal  and  the  House  of  Lords  (s.  149). 

The  Act  contains  many  other  detailed  provisions 
relating  to  the  assessment  and  collection  of  taxes, 
and  to  the  penalties  imposed  for  various  breaches  of 
the  law  (ss.  153-185)  ;  but  we  must  leave  this  brief 
sketch  of  its  administrative  provisions  and  pass  on  to 
the  rules  governing  the  liability  to  income  tax. 

It  is  a  peculiar  feature  of  English  income-tax  law, 
that  a  man's  income  is  not  treated  as  a  whole  for  the 
purposes  of  the  imposition  of  the  tax.  The  sources  of 
income  are  divided  somewhat  artificially  into  five 
different  kinds,  each  of  which  is  struck  at  by  a  separate 
Schedule  to  the  Act  ;  the  Schedules  being  denoted 
by  the  letters  A,  B,  C,  D,  and  E,  each  containing  a 
series  of  numbered  rules  governing  the  tax  upon  the 
particular  income  concerned.     . 

Schedule  A. 

Schedule  A  imposes  the  tax  upon  the  properly  in 
all  lands  and  hereditaments,  at  the  rate  of  so  many 
shillings  (as  laid  down  in  the  current  Finance  Act)  for 
every  pound  of  the  annual  value.  The  annual  value 
of  ordinary  land  is  defined  in  Schedule  A  as  the 
'  rack-rent  value  '  ;  that  is  to  say,  the  sum  which  a 
tenant,  taking  tlie  premises  on  lease,  might  reasonably 
be  expected  to  pay,  on  the  assumption  that  he  pays 
tenant's  rates  and  taxes  and  that  the  landlord  does 
the  repairs  (No.  I).  If  the  land  has  actually  been  let 
at  a  rack-rent  within  the  preceding  seven  years,  the 
rent  fixed  by  the  lease  is  to  be  taken  as  the  annual 
value,  even  though  the  real  annual   value  is  higher 
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or  lower  than  it  was  at  the  date  of  the  lease  (No.  1(1)). 
If  the  lease  is  more  than  seven  years  old,  or  if  the  land 
is  not  let  at  all,  or,  if  let,  is  let  at  a  rent  less  than 
the  rack-rent,  then  it  becomes  the  task  of  the  Assessor 
to  estimate  what  the  rack-rent  would  be  if  the  premises 
were  let  by  the  year  during  the  year  of  assessment 
(No.  I  (2))  ;  but  in  practice  the  Finance  Act  of  each 
year  enacts  that  the  valuation  used  for  assessment 
in  the  previous  year  shall  be  apphed  again  without 
alteration.  This  mode  of  valuation  applies  to  cor- 
poreal hereditaments,  such  as  land  and  buildings. 
But  different  rules  have  to  be  apphed  in  assessing  the 
annual  value  of  easements,  profits  d  prendre,  and  other 
incorporeal  hereditaments,  such  as  tithes,  fines,  and 
royalties,  on  the  one  hand,  and  granaries,  mines,  and 
property  upon  which  large  manufacturing  and  similar 
concerns  are  carried  out,  such  as  gasworks,  ironworks, 
docks,  railways,  etc.,  on  the  other  (Nos.  II — IV). 

It  will  be  seen  that  tax  under  Schedule  A  can 
hardly  be  spoken  of  as  a  tax  upon  income.  "What  is 
taxed  is,  not  the  income  which  the  owner  gets  out 
of  the  land,  but  the  annual  value  of  the  land.  He 
is  taxed  whether  the  land  is  occupied  or  not,  and 
whether  or  not  it  yields  any  financial  gain  to  the 
proprietor.  It  is  a  property  tax ;  and  indeed  in 
daily  usage  it  is  most  frequently  spoken  of  as  the 
•  property  tax  '  or  the  '  landlord's  property  tax.' 
The  law,  in  other  words,  looks  upon  the  right  to 
occupy  land  as  a  benefit  which  is  tantamount  to 
a  profit  to  the  owner,  even  though  the  owner  does 
not  in  fact  make  any  monetary  profits  out  of  his 
ownership. 

Except  in  the  four  cases  mentioned  below,  tax 
under  Schedule  A  is  charged,  in  the  first  instance, 
upon  the  occupier  of  the  land  or  hereditament,  who 
may  or  may  not  be  the  owner  (No.  VII).  But,  since 
the  tax  is  one  upon  property,  not  upon  the  occupation 
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of  land,  the  occupier,  after  he  has  paid  the  tax,  may 
recoup  himself  by  deducting  the  amount  thereof  from 
the  next  payment  of  rent  to  his  landlord  ;  and  any 
contract  between  the  landlord  and  tenant  throwing 
the  burden  of  paying  the  tax  on  to  the  tenant  is 
absolutely  void  (No.  VIII).  Analogous  to  this  is 
the  rule  that  when  the  owner  has  to  pay  a  rent- 
charge  out  of  the  land,  he  is  entitled  to  recoup  himself 
by  deduction  from  the  next  payment  to  the  beneficiary 
of  a  proportionate  amount  of  the  tax  which  he  has 
had  to  pay  under  this  Schedule  (No.  VIII,  4).  So  a 
mortgagor  is  entitled  to  make  his  mortgagee  bear  a 
rateable  proportion  of  the  property  tax,  and  cannot 
contract  himself  out  of  this  right.  The  principle 
throughout  these  Rules  is,  that  the  burden  of  the  tax 
ought  to  be  distributed  rateably  between  all  persons 
interested  in  the  property  as  owners. 

Several  cases  have  recently  been  decided  on  the 
question  of  the  tenant's  right  of  deduction  of  Property 
Tax  ;  and,  as  the  matter  is  one  that  constantly  arises 
in  practice,  we  give  a  reference  to  them  : — 

1.  A  tenant  must  deduct  the  tax    from    his    next 

payment  of  rent ;  if  he  does  not,  he  cannot 
deduct  it  afterwards  (Hill  v.  Kirschenstein 
[1920]  3  K.  B.  556).  But  the  fact  that  the 
tenant  falls  into  arrear  with  his  rent  does  not 
affect  his  right  to  deduct  the  tax  when  he 
next  makes  payment  {Kirh  v.  Cunninrjton 
[1921]  3  K.  B.  637). 

2.  A  tenant  cannot  deduct  the  tax   until   it    has 

actually  been  paid  {Barnes  v.  Kyjffin  (1916) 
32  T.  L.  R.  381). 

3.  A  tenant  need  not  produce  the  collector's  receipt 

for  the  payment  {North  London  and  General 
Property  Company  v.  Moy  [1918]  2  K.  B.  439). 

And  there  are  four  cases  specified  in  Rule  VII  in  which 
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the    landlord,     and    not    the    tenant,    is    primarily- 
chargeable,  viz. — 

1.  When  the  house  is  of  less  annual  value  than  £10. 

2.  When  the  letting  is  for  less  than  a  year. 

3.  When  one  house  is  let  to  different  persons   in 

tenements  or  apartrnxonts. 

4.  When  the  landlord  has  obtained  leave  from  the 

General  Commissioners  to  be  charged  instead 
of  his  tenant. 

Schedule  B. 

Schedule  B  imposes  the  Income  Tax  upon  the 
occupation  of  lands  and  hereditaments  ;  the  basis  of 
the  charge  being  the  '  assessable  value,'  which  is 
defined  as  an  amount  equal  to  twice  the  annual  value 
of  the  land  or  hereditament.  Thus,  if  the  annual 
value  under  Schedule  A  is  £1200,  the  assessable 
value  under  Schedule  B  is  £2400,  and  the  tax  upon 
the  person  occupying  the  land  (whether  he  is  the 
owner  or  not),  at  the  present  (1921)  rate  of  six  shillings 
in  the  pound,  will  be  £720.  The  tax  is  chargeable  in 
addition  to  tax  mider  Schedule  A  ;  and  it  is  actually 
borne  by,  as  well  as  being  chargeable  upon,  the 
occupier.  The  owner-occupier  of  land  has  thus  to 
pay  tax  under  both  Schedules  (Rule  1). 

But  the  incidence  of  Schedule  B  is  immensely 
narrowed  down  by  the  rules  applicable  to  this  Schedule. 
For  all  dwelling-houses,  except  houses  occupied  as 
farms,  are  exempted,  as  are  all  warehouses  and  other 
buildings  occupied  for  the  purpose  of  carrying  on  a 
trade  or  profession  (Rule  1).  Thus  the  tax  really 
comes  to  be  one  upon  agricultural  land  or  land  Avhich 
might  be  used  for  agriculture.  If  it  is  not  being  used 
for  agriculture,  or  is  mainly  used  for  other  purposes 
than  agriculture,  and  if  the  occupier  can  obtain  a 
certificate  from  the  Ministry  of  Agriculture  that  his 
user  of  the  lands  is  a  reasonable  one,  the  assessable 
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value  is  treated  as  the  annual  value  instead  of  as 
twice  the  annual  value  (Schedule  B,  pr.).  Woodlands 
cultivated  for  commercial  purposes  may  be  exempted 
from  the  operation  of  this  schedule  ;  nursery-gardens 
are  also  exempted  (Rules  7,  8),  In  both  cases  the  tax- 
payer is  assessed  under  Schedule  D.  Finally,  there 
are  two  sweeping  j)ro visions  which  affect  all  farmers 
(and  Schedule  B  is  pre-eminently  the  farmers'  income 
tax) : — 

1.  Any   farmer   may   elect   to    be    assessed    under 

Schedule  D.  in  which  case  this  occupation 
tax  will  not  be  chargeable  (Rule  5). 

2.  Even  if  he  is  assessed  under  Schedule  B,   if  he 

can  satisfy  the  General  Commissioners  at  the 
end  of  the  year  of  assessment  that  his  profits 
were  less  than  the  assessable  value,  his  income 
is  to  be  treated  as  the  actual  amount  of  profits 
which  he  has  made  in  the  year,  and  he  becomes 
entitled  to  have  re-paid  to  him  any  amount 
paid  by  way  of  tax  in  excess  of  what  he  would 
have  paid  at  the  appropriate  rate  on  those 
profits  (Rule  6). 

Schedule  C. 

Schedule  C  imposes  the  tax  upon  income  received 
from  any  public  revenue,  i.e.,  from  British,  colonial, 
and  foreign  government  securities,  provided  that  it 
is  payable  within  the  United  Kingdom  (Rule  1). 
Income  from  these  investments  is  taxed  at  the  source  ; 
that  is  to  say,  the  tax  is  deducted  before  the  dividend 
is  paid.  The  deduction  is  made  by  the  Bank  of 
England  in  the  case  of  British  Government  securities, 
and  by  the  Special  Commissioners  in  the  case  of 
foreign  and  colonial  government  stocks. 

Schedule  D. 

Schedule  D  is  the  great  '  sweeping  Schedule.'  It 
imposes  the  tax  upon  the  annual  profits  and  gains 
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that  accrue  to  the  tax-payer  from  any  kind  of  property, 
from  any  trade  or  profession,  and  from  any  other 
source  not  specifically  charged  under  any  one  of  the 
other  schedules.  Out  of  a  total  of  396  million  pounds 
received  into  the  Exchequer  as  income-tax  in 
1920-1921,  nearly  223  millions  were  paid  under  this 
vSchedule. 

The  incidence  of  the  tax  is  further  defined  in  a 
series  of  six  'Cases,'  each  specifying  a  particular 
source  of  income,  and  each  containing  a  number  of 
rules  prescribing  the  mode  of  assessment. 

Case  I  deals  with  trades,  manufactures,  &c., 
carried  on  within  the  United  Kingdom,  or  carried  on 
elsewhere  than  in  the  United  Kingdom  by  a  person 
resident  in  the  United  Kingdom.  If  the  person  or 
corporation  is  resident  in  the  United  Kingdom  for  less 
than  six  months  in  the  year,  he  or  it  is  not  liable  to  tax 
in  respect  of  a  business  conducted  outside  the  United 
Kingdom.  The  tax  is  charged,  not,  as  one  would 
expect,  on  the  actual  profits  made  during  the  year 
of  assessment,  but  upon  an  average  of  three  years 
preceding  the  year  of  assessment.  If  the  trade,  &c., 
has  been  commenced  within  the  three  years,  one 
complete  year's  trading  is  taken  as  the  basis  ;  if  less 
than  a  year  has  elapsed,  then  the  computation  is  made 
on  the  profits  actually  accruing. 

The  term  '  profits  '  or  '  profits  and  gains  '  means 
here,  as  elsewhere  in  this  Schedule,  the  balance  arrived 
at  by  setting  against  the  gross  receipts  the  expenditure 
necessary  to  earn  them.  Certain  deductions,  how- 
ever, which  would  naturally  be  made  by  a  commercial 
man  in  preparing  his  balance  sheet,  are  expressly 
disallowed  by  the  Act.  There  is  an  express  statutory 
prohibition  of  the  making  of  these  deductions,  while, 
on  the  other  hand,  there  is  no  express  enumeration 
of  the  allowable  deductions.  Therefore  the  principle 
is  (as  was  decided  in  the  leading  case  of  Usher^s 
Wiltshire  Brewery  v.  Bruce  [1915]  A.  C.  433),  that  a 
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deduction  which  is  not  within  the  terms  of  the 
prohibition  may  be  made,  if  it  is,  upon  the  facts  of 
the  case,  a  proper  debit  item  to  be  charged  against 
incomings  of  the  trade  when  computing  the  balance 
of  profits  of  it. 

Case  IT  charges  '  professions,  employments,  and 
vocations  '  so  far  as  they  are  not  within  the  scope  of 
any  other  Schedule,  which,  in  effect,  means  Schedule 
E.  The  dividing  line  between  the  two  schedules  is 
a  narrow  one.  Thus  it  has  been  held  that  a  Fellow 
of  an  Oxford  College  is  taxable  under  this  Schedule, 
whereas  the  Bursar  is  taxable  under  Schedule  E. 
The  taxable  income,  again,  is  the  average  income  of 
the  previous  three  years,  as  in  Case  I ;  and  this  Case 
is  governed  by  the  same  rules  in  most  respects. 

Case  III  strikes  at  profits  of  an  uncertain  annual 
value,  including  annuities  and  yearly  payments  of 
interest.  These  are  assessed  on  the  results  of  the  year 
preceding  the  year  of  assessment. 

Case  IV  taxes  dividends  received  from  foreign  and 
colonial  companies  (unless  they  are  public  securities 
taxed  under  Schedule  C)  during  the  year  of  assess- 
ment, and  Case  V  the  profits  from  any  property 
situated  in  foreign  or  colonial  countries  upon  the 
three  years'  average. 

Case  VI  charges  "  any  annual  profits  or  gains  not 
"falling  within  any  of  the  foregoing  cases,  and  not 
"  charged  by  virtue  of  any  other  schedule  "  ;  the 
assessment  being  made  either  on  the  profits  arising 
in  the  year  of  assessment,  or  according  to  an  average 
period  directed  by  the  Commissioners. 

Schedule  E. 

Schedule  E  charges  the  tax  upon  all  salaries, 
perquisites,  and  profits  of  every  kind,  arising  from 
any  public  office  or  employment  of  profit.  The 
employment  must  be  of  a  public  character  ;  but  the 
Act  widens  the  scope  of  the  schedule  so  as  to  include 

s.r.   -VOL.  I.  u 
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under  it,  not  merely  the  salaries  of  Judges,  officers 
of  the  military  forces,  employees  of  local  authorities, 
and  similar  officials,  but  also  the  remuneration  of  the 
officials  of  miy  company  or  society,  whether  corporate 
or  not  corporate.  Thus,  a  clerk  in  the  employ  of 
any  ordinary  trading  company  is  taxable  under  this 
schedule.  Tax  under  Schedule  E  is  imposed  on  the 
income  of  the  year  of  assessment,  not  on  a  three 
years'  average  (Rule  2)  ;  but  perquisites,  which  are 
not  very  lucidly  defined  as  "  such  profits  as  arise  in 
"  the  course  of  exercising  an  office  or  employment  from 
"fees  or  other  emoluments,"  are  estimated  either  on 
the  profits,  by  way  of  perquisites,  of  the  j^receding 
year,  or  upon  a  three  years'  basis  (Rule  4).  It  should 
be  noted  that  where  a  voluntary  gift  of  money  is  made 
to  an  employee,  not  in  payment  for  his  past  services, 
but  as  a  testimonial  or  tribute,  it  may  be  that  this 
sum  is  not  a  perquisite  {Cowan  v.  Seymour  [1920] 
1  K.  B.  500).  But  the  question  is  in  reality  one  of 
fact  in  each  case,  not  of  law. 

One  important  point  should  be  borne  in  mind  in 
connection  with  Schedules  D  and  E.  In  these 
schedules  what  is  taxed  is  not  property,  nor  occupation, 
but  income  in  the  strict  sense  of  the  word.  And  the 
Courts  will  refuse  to  consider  as  income  a  mere  benefit, 
which,  although  it  may  save  the  pocket  of  the  tax- 
payer, is  not  an  actual  receipt.  Neither  the  wide 
language  of  Case  VI  of  Schedule  D,  nor  the  word 
'  perquisites  '  in  Schedule  E,  will  cover  such  a  benefit 
so  as  to  render  it  liable  to  tax.  "  A  person  is  chargeable 
"  for  income  tax,"  said  Ijord  Macnaghten,  in  the 
famous  leading  case  of  Tennant  v.  Smith  [1892] 
A.  C.  at  p.  164,  "  under  Schedule  D  as  well  as  under 
"  Schedule  E,  not  on  what  saves  his  pocket,  but  on 
"  what  goes  into  his  pocket."  In  that  case  the 
Crown  sought  to  charge  a  bank  manager  with  the 
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value  of  a  residence  which  the  bank  allowed  him  to 
occupy  rent-free  ;  but  it  was  unanimously  held  by 
the  House  of  Lords  that,  although  it  was  an  advantage 
to  the  manager  to  occupy  the  house,  and  although 
it  saved  his  pocket  from  the  expense  of  hiring  another 
house,  nevertheless  his  occupation  of  the  house  could  in 
no  sense  of  the  word  be  described  as  '  income,'  and  that 
the  tax  could  not  be  levied  upon  him  in  respect  of  it. 

Certain  kinds  of  property  are  totally  exempt  from 
income  tax.  The  Crown  is  not  taxable  in  respect 
of  its  revenues,  or  of  its  property  which  is  occupied 
by  Crown  servants  for  public  purposes  ;  but  the 
King's  private  estates  are  rendered  liable  by  a  special 
Act.  Charities  as  a  rule  can  claim  exemption,  in  so 
far  as  their  lands  or  revenues  are  occupied  or  applied 
solely  for  charitable  purposes  (s.  37).  Charitable 
purposes,  under  the  Income  Tax  Act,  are  defined  in 
the  often-quoted  words  of  Lord  Macnaghten  {Income 
Tax  Commissioners  v.  Pemsel  [1891]  A.  C.  at  p.  583) 
as  comprising  four  principal  divisions,  viz.  :  (i)  trusts 
for  the  relief  of  poverty  ;  (ii)  trusts  for  the  advance- 
ment of  education  ;  (iii)  trusts  for  the  advancement 
of  religion  ;  and  (iv)  trusts  for  other  purposes  beneficial 
to  the  community,  not  falling  under  any  of  the 
preceding  heads.  This  exemption  only  applies  to 
charities  which  are  established  institutions,  i.e.,  which 
are,  in  other  words,  "  protected  by  a  trust  of  a 
"permanent  character."  Friendly  Societies,  Trade 
Unions,  and  Industrial  and  Provident  Societies  also 
enjoy  certain  exemptions  (s.  39).  And,  by  the  Finance 
Act,  1921,  s.  32,  income  derived  from  investments 
in  a  superannuation  fund  approved  by  the  Inland 
Revenue  Commissioners  is  not  liable  to  income  tax. 

Individuals  (but  not  corporations  or  societies)  are 
also  entitled  to  various  allowances  and  deductions  ; 
the  object  of  the  Act  being  to  provide  a  graduated 
tax,  so  that  only  the  richer  members  of  the  community 
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shall  be  charged  tax  at  the  full  rate.  The  scheme 
for  exemption,  abatement,  and  relief  of  individuals 
set  up  by  the  Act  of  1918  has  been  replaced,  for  the 
most  part,  by  the  provisions  of  the  Finance  Act,  1920, 
which  are  those  now  in  force.  The  chief  of  these  may 
be  summarised  as  follows  : — 

1.  Every  individual  may  deduct  ten  per  cent,  from 

his  income,  in  so  far  as  it  is  earned  income  ; 
provided  that  no  individual  can  deduct  more 
than  £200  on  this  ground.  A  pension  or 
superannuation  allowance  is  regarded  as  earned 
income  for  this  purpose  (Finance  Act,  1920, s.  16). 

2.  Every  individual  may  deduct  £135   as   personal 

allowance  ;  and  every  married  man  living  with 
or  maintaining  his  wife,  £225.  That  is  to 
say,  total  exemption  may  be  claimed  by  any 
person  whose  income  is  below  £135  or  £225,  as 
the  case  may  be.  Where  the  income  is  earned, 
the  limits  for  exemption  will  therefore  be 
£150  and  £250  respectively  {ib.,s.  18). 

3.  Deductions  of  various  amounts  are  allowed  to 

persons  who  have  to  maintain  children  and 
various  other  relations  {ib.,  ss.  21-22). 

4.  Certain  deductions    are  allowed  on    account  of 

life  insurance  premiums  {ib.,  s.  26). 

5.  The  first  £225  of    the  taxable    income,  i.e.,  of 

the    income    that    remains    after    the    above 

deductions  have  been  made,  is  taxable  at  one 

half  the  rate  of  tax  for  the  year  {ib.,  s.  23). 

This   allowance  is  extended  to  all  individual 

taxpayers  ;   whether  their  income  is  earned  or 

unearned,  and  whether    they  are  married  or 

not. 

The  claim  for  these  deductions  and  allowances  is 

made  to  the  assessor,  usually  on  the  same  form  as 

that  on  which  the  return  of  income  is  made,  and  is 

decided  upon  by  the  General  Commissioners  before 
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tliey  make  their  final  assessment.  If,  however,  an 
excess  has  been  paid,  it  may  be  recovered  upon  a 
certificate  to  that  effect  being  given  by  tlie  General 
Commissioners  to  the  Special  Commissioners,  who 
thereupon  issue  an  order  for  repayment  (s.  9).  When- 
ever income  is  taxed  at  the  source,  the  full  rate  of 
tax  is  deducted  ;  and  the  tax-payer  is  left  to  obtain 
the  benefit  of  these  allowances  and  deductions  by  this 
procedure. 

Besides  the  ordinary  income  tax,  there  has  been 
established,  since  1910,  an  additional  duty  of  income 
tax,  called  'super-tax,'  upon  the  incomes  of  all 
individuals  (not  corporations  or  societies)  whose  total 
income  exceeds  £2000  (ss,  4-6).  Super-tax  is  assessed 
by  the  Special  Commissioners  upon  the  individual's 
total  income  for  the  previous  financial  year.  A  person 
liable  to  super-tax  is  bound  to  inform  the  Special 
Commissioners  that  he  is  chargeable,  and  is  liable  to 
a  penalty  of  £50  for  not  doing  so  (s.  7). 

Super-tax  is  only  a  species  of  income  tax,  and, 
generally  speaking,  is  governed  by  all  the  appropriate 
provisions  of  the  Income  Tax  Act. 

The  above  summary  of  the  law  relating  to  income 
tax  is,  of  course,  a  bare  sketch.  Many  important 
details — important  both  to  the  private  citizen  and  to 
the  lawyer — have  necessarily  been  omitted ;  and 
propositions  have  been  stated  in  a  more  simple  and 
definite  way  than  is  in  reahty  permissible,  bearing 
in  mind  the  well-known  obscurity  of  the  statutory 
provisions,  even  in  the  consolidated  form  of  the  Act 
of  1918.  Before  leaving  the  subject,  in  view  of  the 
difficulty  of  interpreting  many  of  the  sections  of  the 
Act,  it  is  desirable  to  refer  to  the  following  well- 
recognised  canon  of  construction  of  all  taxing  Acts, 
viz.  that  "  the  subject  is  not  to  be  taxed  without 
"  clear  words  for  that  purpose."  That  is  to  say,  the 
Court,  in  interpreting  the  Income  Tax  Act  and  any 
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other  taxing  Act,  will  not  resort  to  a  guess  at  what 
the  legislature  intended.  The  Act  must  show  a  clear 
intention  to  lay  a  burden  on  the  subject.  Or,  as 
Lord  Halsbury  put  it  in  Tennant  v.  Smith  [1892] 
A.  C.  at  p.  154  :  "  Inasmuch  as  you  have  no  right  to 
"  assume  that  there  is  any  governing  object  which 
"  a  taxing  Act  is  intended  to  attain,  other  than  that 
"  which  it  has  expressed  by  making  such  and  such 
"  objects  the  intended  subject  for  taxation,  you  must 
"  see  whether  a  tax  is  expressly  imposed.  Cases, 
"  therefore,  under  the  taxing  Acts  always  resolve 
"  themselves  into  a  question  whether  or  not  the  words 
"  of  the  Act  have  reached  the  alleged  subject  of 
"  taxation." 

This  principle  has  been  applied  and  confirmed  in 
innumerable  cases  ;  and  it  is  clearly  laid  down,  that 
the  subject  is  entitled,  by  any  lawful  means,  to  exclude 
himself  from  the  operation  of  a  tax.  On  the  other 
hand,  once  the  liability  to  pay  the  tax  is  established — 
and  there  are  few  loop-holes  left  in  the  Income  Tax 
Act  that  have  not  been  tried  and  stopped  up — it 
becomes  a  social  duty,  incumbent  on  every  subject, 
and  indeed  a  matter  of  honour,  to  pay  the  tax  which 
the  law  has  prescribed.  The  whole  scheme  of  our 
income  tax  law  is  to  throw  upon  the  subject  the 
right  and  the  duty  of  declaring  his  own  income, 
instead  of  authorising  some  form  of  bureaucratic 
inquisition,  which  would  involve  a  great  inroad  on  the 
Englishman's  liberties  ;  and  it  is  believed  that  this 
pohcy  has  justified  itself  in  joractice,  and  that  the 
average  citizen  realises,  that  any  form  of  fraud  or 
evasion  in  contributing  his  share  to  the  expenditure 
of  the  nation,  is  something  worse  than  a  mere  breach 
of  law. 

11.  Miscellaneous  Receipts. — There  is  one  further 
source    of    income    in    the    national    balance    sheet. 


CHAP.    IX.— THE    REVENUE.  295 

composed  of  miscellaneous  receipts  which  reach  the 
Exchequer  from  other  sources  than  those  already  de- 
scribed. These  vary  from  year  to  year.  In  1920-1921, 
on  account  of  the  sales  of  war  materials,  the  finance 
accounts  show  the  huge  sum  of  £313,000,000  credited 
on  this  account.     But  this  is  entirely  exceptional. 

II.  Expenditure  of  the  National  Revenue. 

Having  now  dealt  with  the  sources  of  the  revenue, 
vve  pass  on  to  consider  the  manner  in  which  it  is 
expended  upon  the  purposes  of  the  State.  The  first 
principle  to  emphasize,  is  that  no  payment  can  be 
made  out  of  the  Consolidated  Fund  except  upon  the 
authority  of  Parliament,  in  the  form  of  a  statute 
granting  certain  moneys  to  the  Crown  as  the  head  of 
the  Executive.  This  authority  may  either  be  given 
once  and  for  all,  so  as  to  hold  good  for  a  number  of 
years  or  without  limitation  of  time  ;  or  it  may  be 
given  in  each  year  for  that  year  alone.  Payments 
of  the  former  class,  made  by  authority  of  a  permanent 
grant  under  an  Act  of  Parliament,  are  called  'con- 
solidated fund  services  '  ;  those  of  the  latter  kind, 
which  are  voted  each  year  by  the  House  of  Commons, 
are  calJed  'supply  services.'  The  distinction  is  of 
some  importance,  because,  if  a  particular  payment  is 
charged  permanently  on  the  Consolidated  Fund,  the 
recipient  of  it  knows  that  he  is  bound  to  obtain  his 
money  unless  Parliament  were  to  take  the  active  step 
of  passing  an  Act  depriving  him  of  the  right  already 
belonging  to  him  under  the  previous  Act  ;  whereas 
a  supply  service  only  exists  by  virtue  of  the  exercise 
each  year  of  a  renewed  Parliamentary  authority- 
Thus  the  recipient  of  a  Consolidated  Fund  payment 
is  much  more  independent  of  Parliamentary  control 
than  a  person  who,  or  Department  which,  has  to  rely 
on  the  passing  of  an  annual  Act  for  his  or  its  supply. 
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Where  it  is  desired  to  increase  the  independence  of 
the  official,  therefore,  as  in  the  cases  of  the  Judges, 
the  Speaker  of  the  House  of  Commons,  and  the  Comp- 
troller and  Auditor-General,  the  salary  will  be 
charged  permanently  upon  the  Consohdated  Fund. 
When,  on  the  other  hand,  the  object  is  to  give  to 
Parhament  the  opportunity  of  criticising  each  year 
the  work  of  the  official  or  Department,  the  payment 
will  be  made  a  supply  service. 

The  following  are  some  of  the  chief  Consolidated 
Fund  Services  : — 

1.  The  interest  on  the  National  Debt.  This  is  paid 
out  of  the  Consolidated  Fund  under  permanent  statu- 
tory authority,  and  is  obviously  a  charge  which  need 
not  be  voted  every  year.  The  amount  paid  out  of 
the  Exchequer  under  this  head  in  1920-1921  was  over 
325  million  pounds. 

2.  The  King's  Civil  List  (see  pp.  266-267). 

3.  Certain  annuities  and  pensions,  sucji  as  those 
of  ex-Judges  and  Speakers,  and  those  paid  to  the 
descendants  of  great  soldiers  and  sailors. 

4.  The  salaries  of  the  Speaker,  the  Comptroller 
and  Auditor-General,  and  of  all  Judges,  from  the  Lord 
Chancellor  (though  £4000  out  of  his  £10,000  is  charged 
as  a  supply  service  on  the  House  of  Lords  vote) 
down  to  county  court  judges  and  metropolitan  poUce 
magistrates. 

5.  Payments  to  the  Road  Fund  for  the  purposes  of 
the  improvement  of  road  communications  throughout 
the  country  (Roads  Act,  1920,  s.  2). 

6.  Payments  under  the  Land  Settlement  (Facihties) 
Act,  1919,  providing  for  the  acquisition  of  land  for 
small  holdings  and  allotments. 

7.  Various  payments  to  Local  Taxation  accounts. 
Supply  services  comprise  the  whole  of  the  rest  of 

the  national  expenditure  in  the  year  on  the  royal 
forces  and  on  the  civil  service,  ranging  in  1920-1921 
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from  the  181  and  109  odd  millions  spent  respectively 
by  the  War  Office  and  the  Ministry  of  Pensions,  down 
to  the  £5000  issued  to  the  London  Museum.  The 
total  supply  services  amounted  in  1920-1921"  to  over 
817  millions  sterling.  The  fact  that  this  sum  has  to 
be  voted  every  year  by  the  representatives  of  the 
people  forms,  as  we  have  seen,  one  of  the  most 
important  constitutional  checks  on  the  Crown  and 
the  Executive.  And  not  only  has  ParUamentary 
authority  to  be  obtained  for  the  issue  of  the  whole 
sum,  but  each  particular  payment  has  to  be 
appropriated  by  Parliament  to  the  particular  service 
for  which  it  is  required.  The  manner  in  whicli  this 
is  done  is  shortly  as  follows. 

Each  Department  presents  to  tlie  Treasury  an 
estimate  of  its  requirements  for  the  approaching  year. 
The  Treasurj'-,  applying  its  expert  financial  knowledge, 
criticises  these  estimates,  and  brings  to  the  notice  of 
the  Department  concerned  any  proposed  expenditure 
which  seems  excessive.  When  the  estimates  have 
been  approved  by  the  Treasury,  they  are  laid  before 
the  House  of  Commons  in  Committee  of  Supply  in 
divisions  called  '  votes,'  e.g.  the  Army  vote,  and  so 
on.  If  these  estimates  or  votes  are  approved,  the 
House,  now  sitting  in  Committee  of  Ways  and  Means, 
passes  resolutions  authorising  payment  out  of  the 
Consolidated  Fund  of  the  money  required  to  meet 
the  supplies  granted  in  Committee  of  Supply.  These 
resolutions  are  embodied  in  Consolidated  Fund  Acts 
(which  have  nothing  to  do,  it  will  be  noted,  with 
ConsoHdated  Fund  Services),  of  which  there  may  be 
several  during  the  session,  all  of  them  being  finally 
replaced  by  the  Aj^propriation  Act  of  the  year,  which 
sets  out  in  a  lengthy  schedule  all  the  supply  services 
for  which  the  approval  of  the  House  has  been  given. 
In  cases  of  emergency,  however,  such  as  during  a  war, 
it  may  be  impossible  for  the  Ministry  to  give  a  detailed 
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estimate  of  the  proposed  expenditure  ;  and  then  the 
House  is  asked  to  pass  a  'vote  of  credit,'  i.e.,  a  vote 
of  a  lump  sum  of  money,  which  is  put  generally  at  the 
disposal  of  the  Government  for  a  particular  purpose, 
without  any  limitation  as  to  the  mode  in  which  it  is 
to  be  expended. 

But  even  after  a  payment  out  of  the  Consolidated 
Fund  has  been  authorised  by  Parliament,  whether  as 
a  consoUdated  fund  service  or  as  a  supply  service, 
a  further  step  is  necessary  before  the  money  is  actually 
credited  to  the  spending  Department.  This  step  is 
the  obtaining  of  the  sanction  of  the  Comptroller  and 
Auditor-General,  an  official  who,  as  we  have  seen, 
is  quite  independent  of  Parliament.  An  order  for 
the  payment  is  made  out  under  the  royal  sign  manual, 
and  presented  to  him  ;  and  it  is  thereupon  his  duty 
to  ensure  that  the  payment  has  been  properly 
authorised  b}^  Parliament,  and,  if  it  has  not  been  so 
authorised,  to  refuse  to  allow  the  payment  to  be  made. 
For  the  Bank  of  England  is  forbidden  to  make 
advances  to  the  Treasury  (unless  special  statutory 
power  is  given  it  to  do  so)  without  the  authority  of 
the  Comptroller  and  Auditor- General. 

Upon  the  Comptroller  and  Auditor-General  giving 
the  Treasury  a  credit  upon  the  Exchequer  account  at 
the  Bank  of  England,  the  power  to  draw  upon  this 
fund  is  delegated  to  the  actual  officials  charged  with 
making  the  payments  to  the  Departments  concerned. 
The  most  important  of  these  officials  is  the  Paymaster- 
General,  who  is  an  unsalaried  Minister  at  the  head  of 
a  body  of  Treasury  officials. 

The  object  of  this  complicated  system  of  checks  is 
to  put  it  beyond  the  bounds  of  possibility  that  money 
shall  be  spent  by  the  Executive  without  the  authority 
of  the  Ijcgislature.  There  is,  hov/ever,  one  exceptional 
case  in  which  public  money  can  be  spent  without 
direct  Parliamentary  sanction  being  given  ;    and  that 
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is  by  the  method  of  the  '  appropriation  in  aid,'  a  term 
applied  to  the  spending  by  a  Department  of  money 
received  by  it  and  not  paid  over  into  the  Consolidated 
Fund.  Thus  if  the  Post  Office  were  to  use  its  profits 
from  the  sale  of  stamps  to  pay  the  wages  of  its  post- 
men, this  would  be  an  appropriation  in  aid.  But  such 
appropriations  are  always  dealt  with  in  the  depart- 
mental estimates  presented  to  Parliament  ;  and,  if 
the  estimate  should  be  exceeded,  it  would  be  a  matter 
for  criticism. 

III.  Audit  op  the  National  Revenue. 

With  regard  to  the  mode  in  which  the  national 
revenue  is  collected,  enough  has  been  said  in  dealing 
with  the  Legislature,  with  the  Executive,  and  with 
the  different  sources  of  the  revenue.  There  remains 
but  one  topic  in  connection  with  the  revenue,  and 
that  is  the  system  of  audit.  The  audit  of  the  public 
accounts  is  the  second  function  performed  by  the 
Comptroller  and  Auditor-General.  He  examines  the 
accounts  of  all  the  spending  Departments  and  reports 
thereon  to  the  Public  Accounts  Committee — a  stand- 
ing Committee  of  the  House  of  Commons— calling 
attention  to  any  case  in  which  a  grant  made  by 
Parliament  has  been  exceeded,  and  to  any  other 
instance  of  unconstitutional  practice  in  the  expenditure 
of  public  money.  The  Public  Accounts  Committee, 
in  turn,  makes  a  report  to  the  House  of  Commons,  so 
that  once  again  the  Legislature  is  given  an  opportunity 
of  ensuring  that  nothing  has  been  done  by  the  Ministry 
in  conflict  with  the  fundamental  rules  of  revenue  law. 

NOTE  ON  AUTHORITIES. 

[Halshury,  "  Laws  oj  England,''''  art.  Revenue  and  arts,  under  various 
specific  heads. 

Doioell,  "  Income  Tax." 

Anson,  "  Law  of  the  Constitution,'''  Vol.  II.,  Part  II.,  Chap.  VII. 
{The  Revenue  of  the  Crown).] 
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CHAPTER  X. 

MAGISTRATES   AND    OTHER  PUBLIC   OFFICERS. 


The  term  '  magistrate  '  is  used  by  Biackstone  to  mean 
any  person  charged  with  the  functions  of  government. 
Thus  he  speaks  of  the  King  as  the  supreme  magistrate. 
In  modern  language,  the  word  is  employed  in  a  far 
narrower  sense,  to  describe  one  particular  class  of 
public  officers,  namely,  Justices  of  the  Peace.  In 
this  chapter,  we  propose  to  deal  with  the  latter, 
together  with  a  few  other  officers  whose  duties  cannot 
logically  be  ascribed  to  the  sphere  of  either  the  central 
or  the  local  government,  but  overlap  into  both,  namely, 
the  Lord  Lieutenant,  the  Sheriff,  the  Coroner,  and  the 
Constable. 

I.  The  Lord  Lieutenant. — Each  county  has  a  Lord 
Lieutenant.  The  position  is  now  mainly  honorary  ; 
but  the  Lord  Lieutenant  is  the  President  of  the  County 
Association  which  administers  the  Territorial  Force 
(p.  258),  he  appoints  Deputy  Lieutenants,  recommends 
persons  for  appointment  as  Justices  of  the  Peace, 
and  he  is  custos  rotulorum,  or  keeper  of  the  county 
records,  in  which  capacity  he  is  himseK  the  principal 
Justice  of  the  Peace  for  the  county.  The  Lord 
Lieutenant  is  appointed  by  the  King,  acting  on  the 
advice  of  his  responsible  Ministers  under  powers 
conferred  upon  the  Crown,  by  the  Mihtia  Act,  1882, 
s.  29  ;   and  the  office  is,  like  most  official  appointments 
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under  the  Crown,  held  at  the  King's  pleasure.  In 
practice,  however,  the  Lord  Lieutenant  holds  his  office 
till  he  dies  or  resigns. 

II.  The  Sheriff. — The  office  of  sheriff,  or  '  shriev- 
alty,' is  one  of  very  great  antiquity,  the  name  being 
derived  from  two  Saxon  words  scire  gerefe — the 
reeve,  bailiff,  or  officer  of  the  shire  ;  and  the  Sheriff 
has  throughout  our  history  played  an  important  part 
in  the  administration  of  the  realm. 

His  position  in  the  modern  constitution  is  regulated 
by  the  Sheriffs  Act,  1887.  The  office  was  once  an 
elective  one,  but  now,  except  for  the  City  of  London, 
which  still  elects  its  two  sheriffs  (who  were,  until  1888, 
the  one  Sheriff  of  Middlesex),  the  appointment  is  con- 
ferred by  the  Crown  at  a  curious  old  ceremony  known  as 
'  pricking  the  sheriffs.'  On  November  12  in  each  year 
(being  the  morrow  of  St.  Martin's  Day),  three  gentlemen 
of  each  county  are  selected  by  certain  Judges  and  high 
officers  of  state  sitting  in  the  High  Court  of  Justice. 
Subsequently  the  King,  in  the  Privy  Council,  or  some 
official  delegated  by  him,  places  a  prick  against  the 
name  of  one  of  the  three  so  chosen  ;  and  that  man 
becomes  the  sheriff  of  the  county,  and  acts  as  such 
until  his  successor  is  appointed.  In  the  event  of  his 
death  during  his  term  of  office,  his  duties  are  performed 
by  the  under-sheriff. 

By  the  Sheriffs  Act  (s.  5)  no  man  who  has  served 
the  office  of  sheriff  for  one  year  can  be  compelled  to 
serve  the  same  again  within  three  years  after,  if  there 
be  any  other  sufficient  person  within  the  county  ;  but 
otherwise  service  of  the  office  of  sheriff  is  compulsory 
upon  the  party  chosen.  If  he  refuses  to  serve,  having 
no  legal  exemption,  he  is  liable  to  an  indictment  or 
information,  which  is  usually  compounded  for  by  pay- 
ment of  a  heavy  fine.  And  it  is  said,  that  no  man  can 
be  exempt  from  this  office  but  by  Act  of  Parliament 
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or  letters  patent.  A  woman  has,  in  time  past,  more 
than  once  acted  as  sheriff  ;  and  it  will  be  interesting 
to  see  whether  the  Sex  Disqualification  (Removal)  Act 
of  1919  will  revive  the  practice. 

The  Sheriffs  Act  also  provides  (s.  4)  that  no  person 
may  be  assigned  for  sheriff,  unless  he  have  sufficient 
lands  within  the  county  to  answer  the  King  and  his 
people.  As  Blackstone  puts  it  :  "As  the  sheriff  may 
"  have  the  custody  of  men  of  the  greatest  property  in 
"  the  county,  his  own  estate  ought  certainly  to  be  large, 
"  that  he  may  be  above  all  temptation  to  permit  them 
"  to  escape,  or  to  join  them  in  their  flight."  For  this 
reason  the  office  was  formerly  frequently  executed  by 
the  nobility,  and  by  persons  of  the  highest  rank  in  the 
kingdom,  and  not  infrequently  by  bishops  ;  though 
it  is  now  committed,  in  general,  to  commoners,  and 
exclusively  to  laymen. 

The  powers  and  duties  of  the  sheriff  are  various,  and 
are  chiefly  as  follows. 

1.  He  is  charged  with  the  duties  already  specified 
(see  p.  152)  in  regard  to  parliamentary  elections. 
He  is  charged  with  the  assessment  of  damages  under 
writs  of  inquiry  or  interlocutory  judgments  (as  ex- 
plained in  Vol.  III.,  p.  499),  and  also  with  the  assess- 
ment of  compensation  in  certain  cases  of  compulsory 
purchase  under  the  Lands  Clauses  Consolidation  Act, 
1845.  In  the  discharge  of  these  duties,  the  under- 
sheriff  in  fact  acts  as  presiding  officer. 

2.  In  his  character  as  keeper  of  the  King's  peace, 
both  by  the  Common  Law  and  special  commission,  the 
sheriff  is,  during  his  office,  next  to  the  Lord  Lieu- 
tenant, the  second  man  in  the  county,  and  superior 
in  rank  to  any  nobleman,  as  such,  therein.  He  may 
apprehend  and  commit  to  prison  all  persons  who 
break  the  peace,  or  attempt  to  break  it  ;  he  may  bind 
any  one  in  a  recognisance  to  keep  the  peace  ;  and  he 
is  bound,  ex  officio,  to  pursue  and  take  all  traitors, 
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murderers,  and  other  misdoers,  and  to  commit  them  to 
gaol  for  safe  custody.  He  is  also  to  defend  his  county 
against  any  of  the  King's  enemies  when  they  come  into 
the  land  ;  and  for  this  purpose,  as  well  as  for  keeping 
the  peace  and  pursuing  offenders,  he  may  command  all 
the  people  of  his  countj^  to  assist  him  under  pain  of 
fine  and  imprisonment  if  they  fail  to  obey  his  summons 
(s.  8).  For  the  sheriff's  ])osse  comifatus,  as  this  gather- 
ing is  called,  still  forms  part  of  the  Constitution  ; 
though  its  functions  passed  over  to  the  police  force 
many  years  ago. 

3.  The  sheriff  is  also  bound  to  execute  all  process 
issuing  from  the  High  Court  of  Justice.  In  civil 
causes,  supposing  the  case  to  be  such  that  an  order 
issues  from  the  High  Court  for  the  arrest  and  imprison- 
ment of  the  defendant  under  the  provisions  of  the 
Debtors  Act,  1869,  in  order  to  prevent  his  quitting 
England  and  so  prejudicing  the  plaintiff  in  the  prose- 
cution of  his  action,  the  sheriff  is  required  to  effect  the 
arrest,  and  to  take  the  j)rescribed  security  that  the 
defendant  will  not  quit  England  without  leave  of  the 
Court.  In  any  action,  when  the  cause  comes  to  trial, 
he  must  summon  and  return  the  jury,  when  a  jury  is 
required  ;  and,  when  the  trial  is  ended,  he  must  see 
the  judgment  of  the  court  carried  into  execution — 
this  being  the  role  in  which  lie  is  most  familiar  to  the 
legal  practitioner.  In  all  these  matters,  the  sheriff, 
like  most  other  ministerial  officers,  is  liable,  at  the  suit 
of  the  party  grieved,  to  an  action  for  the  negligent  or 
improper  discharge  of  his  duty,  e.g.,  for  an  escape. 
In  criminal  matters,  also,  the  sheriff  returns  the 
jury  ;  and  he  is  responsible  for  the  due  execution  of 
the  sentence  of  the  court,  though  it  extends  to  the 
infliction  of  death  itself. 

Though  the  sheriff's  authority  extends,  in  general, 
over  the  whole  of  his  county,  yet  there  formerly  ex- 
isted many  liberties  within  counties,  which  were  exempt 
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from  the  sheriff's  jurisdiction.  Thus,  any  town  being 
a  county  of  itself  was  also,  in  general,  exempt  from  the 
jurisdiction  of  the  county  within  which  it  was  situate, 
and  had  a  sheriff  of  its  own  ;  and  this  exemption  is 
recognised  by  the  Sheriffs  Act  (ss.  34-36).  Other 
liberties  were  districts  in  regard  to  which  grants  were 
formerly  made  by  the  Crown  to  individuals  ;  conferring 
on  ,  them  or  their  bailiffs  the  exclusive  privilege,  or 
franchise,  of  executing  legal  process  therein.  And 
when  it  became  necessary  to  execute  a  writ  within 
such  a  liberty,  the  course  was  to  direct  it  to  the  sheriff 
of  the  county  as  in  ordinary  cases  ;  but  the  execution 
of  it  belonged  by  law  to  the  bailiff  of  the  liberty,  unless, 
as  was  usually  done,  the  writ  was  framed  with  a 
clause  of  non  07nittas,  specially  authorising  the  sheriff 
to  enter.  And  now,  by  the  Sheriffs  Act  (s.  34),  while 
these  liberties  are  recognised,  it  is  provided  that  the 
lord  of  the  liberty  (in  the  Act  called  the  bailiff  of  the 
franchise)  shall  either  hold  the  office  himself  or  appoint 
responsible  bailiffs,  for  whom  he  shall  be  answerable, 
for  the  return  and  execution  of  writs  ;  and  the  sheriff 
is  to  appoint  a  deputy  at  the  lord's  expense,  to  reside 
in  or  near  the  franchise,  and  receive  and  open  in  the 
sheriff's  name  all  writs,  the  return  or  execution  of 
which  belongs  to  the  bailiff  of  the  franchise,  issuing  to 
the  baiUff  the  warrant  required  for  the  due  execution 
of  the  writs.  The  bailiff  of  the  franchise  then  becomes 
liable  for  the  non-execution,  mis-execution,  or  insuffi- 
cient return  of  the  writs,  and  for  all  misconduct  inci- 
dent thereto  ;  and,  in  case  of  the  non-return  of  any  such 
writ,  the  sheriff,  on  returning  that  he  has  dehvered  the 
writ  to  the  bailiff,  may  be  ordered  to  execute  the  writ 
notwithstanding  the  franchise,  and  to  cause  the  bailiff 
to  attend  before  the  High  Court,  to  answer  for  his 
non-execution  of  the  writ. 

4.  It  is  the  sheriff's  duty  also,  as  the  King's  bailiff, 
to  preserve  the  rights  of  the  Crown  within  his  '  baili- 
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wick  '  ;  for  so  his  county  is  frequently  called  in  the 
writs.  He  therefore  seizes  to  the  King's  use  all 
lands  devolving  upon  the  Crown  by  escheat  for  want 
of  heirs,  levies  all  fines  and  forfeitures,  and  seizes 
and  keeps  all  waifs,  wrecks,  estrays,  and  the  like, 
unless  they  be  granted  to  some  subject. 

To  execute  these  various  offices,  the  sheriff  has 
l^nder  him  many  inferior  officers,  viz.,  an  under-sheriff, 
a  deputy,  and  bailiffs.  These  must  neither  buy,  sell, 
nor  farm  their  offices,  on  forfeiture  of  £500  (s.  27)  ;  and 
the  sheriff  himself  may  not  '  let  to  ferm  '  his  county, 
or  any  part  thereof  (s.  19).  By  the  Sheriffs  Act  (s.  23), 
it  is  provided,  that  every  sheriff  shall,  within  one  cal- 
endar month  next  after  the  notification  of  his  appoint- 
ment in  the  London  Gazette,  by  writing  under  his  hand, 
nominate  some  fit  person  to  be  his  under-sheriff,  and 
transmit  a  duplicate  thereof  to  the  Clerk  of  the  Peace 
of  the  county,  to  be  by  him  filed  among  the  records 
of  his  office.  And,  by  the  same  Act  (s.  24),  every 
sheriff  is  to  appoint  a  sufficient  deputy,  having  an  office 
within  a  mile  of  the  Inner  Temple  Hall,  for  the  receipt 
of  writs,  granting  warrants  thereon,  making  returns 
thereto,  and  accepting  all  rules  and  orders  made  as  to 
the  execution  of  any  process  or  writ  directed  to  the 
sheriff. 

The  under-sheriff,  who  is  usually  a  solicitor,  performs 
in  practice  all  the  duties  of  the  office  of  sheriff,  except 
the  few  in  which  the  personal  presence  of  the  sheriff  is 
necessary  ;  but  the  under-sheriff  is  only  to  a  certain 
extent  recognised  by  the  law.  For  the  law  holds  the 
sheriff  himself  responsible,  in  general,  for  all  acts  done 
or  omitted  by  his  under-sheriff,  and  considers  the 
latter,  where  the  duty  is  improperly  performed,  as 
exempt  from  any  action  for  negligence  at  the  suit  of 
the  party  grieved.  There  was  formerly  a  rule,  enacted 
or,  at  least,  recognised  by  statute,  that  no  under-sheriff 
should  abide  in  his  office  above  one  year  ;  but  this  rule 
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seems  to  be  now  regarded  as  obsolete.  And,  by  the 
express  provisions  of  the  Sheriffs  Act,  1887  (s.  25),  if 
the  sheriff  dies,  the  under-sheriff  is  to  continue  in  his 
office  until  a  new  high  sheriff  is  appointed. 

Bailiffs,  as  the  sheriffs'  officers  are  called,  are  either 
bailiffs  of  hundreds  or  special  bailiffs.  Bailiffs  of 
hundreds  (a  hundred  being  a  sub-district  of  the 
county)  are  appointed  by  the  sheriffs  to  collect  fines 
and  to  summon  juries,  to  attend  the  Judges  and 
Justices  at  the  Assizes  and  Quarter  Sessions,  and  to 
execute  writs  and  processes  in  the  several  hundreds. 
Besides  these  officers,  the  sheriffs  may  appoint,  on 
the  application  of  any  party  to  a  civil  suit,  persons 
named  by  that  party,  for  the  purpose  of  executing 
any  particular  process  therein ;  and  persons  so 
appointed  are  properly  called  special  bailiffs.  When- 
ever a  party  thus  chooses  his  own  officers,  he  is  held 
to  guarantee  the  sheriff  from  all  responsibihty  for 
what  is  done  by  them  in  the  execution  of  the  process. 

The  process  of  execution  of  High  Court  judgments 
will  be  dealt  with  at  greater  length  hereafter 
(Vol.  III.,  pp.  539-544).  It  is  to  be  noted  in  the  mean- 
time, that  there  are  several  other  Idnds  of  bailiffs  besides 
those  employed  by  the  sheriff.  Every  county  court  em- 
ploys bailiffs  to  execute  its  judgments  (the  execution 
of  which  is  no  concern  of  the  sheriff)  ;  a  landlord 
distraining  for  rent  usually  employs  persons  called 
bailiffs  to  carry  out  the  actual  distraint ;  and  there 
are  other  bailiffs  who  need  not  be  mentioned  here. 

III.  The  Coroner. — The  holder  of  this  office, 
which  is  not  as  ancient  as  that  of  the  sheriff,  is  called 
coroner  (coronator),  because  he  was  formerly  charged 
with  keeping  the  pleas  of  the  Crown,  or  those  where- 
in the  King  was  more  immediately  concerned.  The 
law  relating  to  the  office  is  now  consolidated  in  the 
Coroners  Act,  1887,  as  amended  by  subsequent  statutes. 
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Coroners  ordinarily  are  appointed  by  County 
Councils  ;  but  boroughs  which  have  Quarter  Sessions 
of  their  own,  and  which  are  either  county  boroughs 
or  have  a  population  of  over  10,000  souls,  may  appoint 
their  own  coroners.  The  appointment  is  for  life ;  but 
it  cannot  be  held  together  with  the  office  of  sheriff. 
The  Lord  Chancellor  is  empowered  to  remove  a  cor- 
oner for  inability  or  misbehaviour  ;  and  the  coroner 
may  also  be  removed  by  the  Court  if  it  convicts  him 
of  extortion,  corruption,  misbehaviour,  or  neglect. 
Every  coroner  is  required  to  appoint  a  deputy  coroner, 
to  be  approved  by  the  Chairman  or  Mayor,  as  the 
case  may  be,  of  the  council  or  borough. 

The  duties  of  the  coroner  are  mainly  of  a  judicial 
nature,  and  consist  in  conducting  an  inquest  or 
enquiry,  when  any  person  is  slain  or  dies  suddenly 
or  in  prison  or  in  a  lunatic  asylum,  concerning  the 
manner  of  his  death.  This  enquiry  is  known  as  the 
'  coroner's  inquest.'  When  such  a  death  happens,  it 
is  the  duty  of  any  person  who  becomes  aware  of  it 
to  give  notice  of  it  to  the  coroner  ;  and  a  similar  duty 
is  incumbent  upon  everyone  having  charge  of  an 
infant  who  dies  in  a  home  licensed  for  the  reception 
of  infants  under  the  age  of  seven  years  (see  the 
Children  Act,  1908,  s.  6).  The  coroner  thereupon,  in 
virtue  of  the  provisions  of  the  Coroners  Act  (s.  3),  if 
there  is  reasonable  cause  to  suspect  that  the  death 
was  violent,  or  unnatural,  or  inexplicably  sudden,  or 
took  place  in  prison,  or  in  any  other  proper  case, 
is  to  issue  his  warrant  for  the  summoning  of  not  less 
than  twelve  nor  more  than  twenty-three  good  and 
lawful  men,  to  enquire  as  jurors  touching  the  death. 
If  a  coroner  refuse  or  neglect  to  hold  an  inquest,  the 
Attorney-General  may  apply  to  the  King's  Bench 
Division  for  a  rule  calling  on  him  to  show  why  the 
inquest  should  not  be  held  (s.  6). 

The  inquisition  must  be  held  before  the  coroner  as 
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presiding  officer  ;  and  his  court  is  a  court  of  record. 
It  must  not  be  held  upon  licensed  premises.  The 
jury  are  to  be  sworn  and  charged  by  the  coroner,  to 
inquire  how  the  party  came  by  his  death  (s.  3).  The 
inquisition  must  be  had  super  visum  corporis  ;  and  at 
the  first  sitting  of  the  inquest,  the  coroner  and  jurors 
must  view  the  body  (s.  4),  For,  if  the  body  be 
not  found,  the  coroner  cannot  sit  ;  except  by  virtue 
of  a  special  commission  issued  for  the  purpose. 
The  coroner  within  whose  jurisdiction  the  body  is 
lying  dead  should  hold  the  inquest ;  even  though  the 
cause  of  death  may  not  have  arisen  within  his 
jurisdiction.  In  the  case  of  any  body  found  dead  in 
the  sea,  or  in  any  creek,  river,  or  navigable  canal 
within  the  flowing  of  the  sea,  (if  there  should  be  no 
Admiralty  coroner,)  the  inquest  is  to  be  held  by  the 
coroner  having  jurisdiction  in  the  place  where  the 
body  was  first  brought  to  land. 

At  this  inquisition,  the  coroner  and  jury  must  hear 
such  evidence  as  is  offered,  to  be  given  on  oath  or 
affirmation  ;  and  M^henever  it  appears  to  the  coroner 
that  the  deceased  was  attended  at  his  death,  or  during 
his  last  illness,  by  any  legally  qualified  medical 
practitioner,  he  may  order  the  attendance  of  such 
practitioner  as  a  witness  at  the  inquest ;  or,  where  the 
deceased  was  not  so  attended,  the  attendance  of  any 
legally  qualified  medical  practitioner,  being  at  the 
time  in  actual  practice  in  or  near  the  place  where  the 
death  happened  (s.  21).  The  Act  (s.  4)  further 
enables  the  coroner  to  examine  all  persons  having 
knowledge  of  the  facts,  whom  he  may  think  it  expedient 
to  examine  ;  and  he  may  also  direct  a  post  mortem 
examination,  with  or  without  an  analysis  of  the 
contents  of  the  stomach  or  intestines,  provided,  that 
if  a  sworn  statement  be  made  to  him  of  the  belief 
of  the  deponent,  that  the  death  was  caused  entirely 
or  in  part  by  the  improper  or  negligent  treatment  of 


CH.   X. — MAGISTEATES   AND    OTHER  PUBLIC   OFFICERS.      309 

any  person  by  him  named,  that  person  shall  not  be 
allowed  to  perform  or  assist  at  the  post  mortem 
examination  (s.  21).  Moreover,  when  it  shall  appear 
to  the  majority  of  the  jmy  that  the  cause  of  death 
has  not  been  satisfactorily  explained  by  the  witnesses 
in  the  first  instance,  they  may  name  to  the  coroner, 
in  writing,  any  other  legally  qualified  practitioners, 
and  require  their  attendance  as  witnesses,  or  for  a 
'post  mortem  examination  ;  whether  one  shall  have 
been  previously  performed  or  not  {ih.). 

The  verdict  must  be  found  with  the  concurrence 
of  at  least  twelve  of  the  jury  ;  and  there  are  provisions 
to  prevent  the  inquisition  being  quashed  on  account 
of  merely  technical  defects  (s.  20).  If  by  the  verdict 
any  person  be  found  guilty  of  murder  or  other  homicide, 
or  of  being  an  accessory  to  murder  before  the  fact, 
the  coroner  is  to  commit  him  to  prison  for  further 
trial ;  and  he  must  deliver  the  inquisition,  duly 
certified  under  his  own  seal  and  the  seals  of  the  jurors, 
to  the  proper  officer  of  the  Court  in  which  the  trial 
is  to  be.  But,  in  general,  the  Crown  does  not  proceed 
upon  a  coroner's  inquisition,  unless  the  accused  has 
also  been  committed  for  trial  by  a  magistrate,  and 
an  indictment  has  been  presented  against  him  ac- 
cordingly. The  coroner  is  required  to  deliver  the 
depositions  of  the  witnesses  to  the  officer  of  the  court 
where  the  trial  is  to  be,  and  has  authority  to  bind 
by  recognisance  all  who  know  or  declare  anything 
material  touching  such  offence,  to  appear  at  such  court, 
either  to  prosecute  or  to  give  evidence  against  the 
party  charged  (s.  5).  Under  the  provisions  of  the 
same  section,  the  coroner  may,  on  a  verdict  of  man- 
slaughter, at  his  discretion,  accept  sufficient  bail  for 
the  person  so  charged,  for  his  appearance  to  take  his 
trial  at  the  next  assizes. 

By  s.  7  of  the  Juries  Act  of  1018,  now  just  expired, 
the  coroner  was  empowered  to  hold  an  inquest  on  a 
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dead  body  without  a  jury,  except  in  the  case  of  a 
death  in  prison  and  a  few  other  exceptional  cases. 
But  if,  before  or  in  the  course  of  the  proceedings,  there 
arose  reason  to  suspect  that  the  deceased  came  to 
his  death  by  murder  or  manslaughter,  it  became  the 
coroner's  duty  to  summon  a  jury.  The  question  of 
reviving  this  war  measure  in  some  modified  form  is 
now  under  discussion.  (See  Coroners  (Emergency 
Provisions)  Continuance  Act,  1922.) 

It  may  be  here  noticed,  that,  by  the  Capital  Punish- 
ment Amendment  Act,  1868,  the  coroner  of  the 
jurisdiction  to  which  the  prison  belongs,  wherein 
judgment  of  death  is  executed  on  any  offender,  is 
expressly  required  to  hold  an  inquest  on  the  body 
within  twenty-four  hours  after  the  execution,  and  to 
enquire  thereat  into,  and  ascertain,  the  identity  of 
the  body,  and  whether  the  judgment  was  duly  executed 
on  the  offender.  At  such  inquest  neither  any  officer 
of  the  prison,  nor  any  prisoner  confined  therein,  may 
be  a  juror  (Coroners  Act,  1887,  s.  3). 

Another  branch  of  the  coroner's  office  is  to  enquire 
concerning  treasure-trove  (p.  269),  who  were  the  finders, 
and  where  the  treasure  is,  and  whether  any  one  be 
suspected  of  having  found  and  concealed  it. 

The  coroner,  as  conservator  of  the  King's  peace, 
becomes  also  a  magistrate  by  virtue  of  his 
appointment  ;  having  power  to  cause  offenders  to 
be  apprehended,  whether  an  inquisition  has  been 
found  against  them  or  not. 

The  coroner  also  acts  as  the  sheriff's  substitute,  if  the 
sheriff  be  interested  in  the  action,  or  related  to  either 
plaintiff  or  defendant.  Execution  must  then  be  carried 
out  by  the  coroner,  and  not  by  the  sheriff  (s.  15). 

IV.  Justices  of  the  Peace. — The  Peace,  or  the 
King's  Peace,  is  a  synonym  for  the  good  order  of  the 
realm.     "The  Common  Law,"  says  Blackstone,  "hath 
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"  ever  had  a  special  care  and  regard  for  the  conserva- 
"  tion  of  the  peace  ;  for  peace  is  the  very  end  and 
"  foundation  of  civil  society."  And  the  Common  Law 
recognised  that  there  inhered  in  the  holders  of  certain 
State  offices  the  right  and  duty  of  maintaining  the 
peace,  and  armed  these  officers  with  definite  powers 
of  committing  to  prison  all  men  who  broke  the  peace, 
or  at  least  of  binding  them  in  recognisances  to  keep 
the  peace,  that  is  to  say,  of  exacting  from  them  some 
form  of  security,  such  as  money,  which  they  would 
forfeit  if  they  did  not  keep  the  peace.  Thus  the  King 
is  said  to  be,  by  his  office  and  royal  dignity,  the 
principal  Conservator  of  the  Peace  within  all  his 
dominions  ;  and,  amongst  public  officers  in  whom 
this  common  law  right  is  vested,  may  be  mentioned 
the  Lord  Chancellor,  the  Judges  of  the  High  Court, 
the  sheriff,  the  coroner,  and  the  constable.  But, 
from  very  early  times,  other  persons,  not  holding  any 
office,  were  commissioned  by  the  Crown  to  keep  the 
peace  ;  and  it  is  from  them  that  our  modern  Justices 
of  the  Peace  are  descended.  Persons  so  appointed 
are  said  to  be  "  on  the  Commission  of  the  Peace," 
and  are  popularly  spoken  of  as  '  magistrates.'  The 
commission  appointing  them  is  practically  in  the 
same  form  as  that  settled  by  the  Judges  in  1590. 
It  is  a  document  appointing  all  the  Justices  for  the 
particular  county  or  borough  to  keep  the  peace  in 
the  area  named. 

To-day,  Justices  of  the  Peace  fall  into  five  main 
classes  : — 

1.  Justices  for  counties,  usually  called  '  County 
Justices.'  They  are  appointed  by  the  Crown,  usually 
but  not  necessarily  on  the  recommendation  of  the 
Lord  Lieutenant.  They  have  jurisdiction  throughout 
the  county,  even  in  boroughs  which  have  a  separate 
Commission  of  the  Peace. 

2.  Justices  for  boroughs  having  separate  commissions 
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of  the  peace.  The  grant  of  a  separate  commission 
of  the  peace  to  a  borough  is  made  by  the  Crown  ; 
and,  as  one  would  expect,  the  larger  boroughs  all 
have  their  own  commissions  of  the  peace.  The 
jurisdiction  of  the  Borough  Justices  is  confined  to 
borough  business,  that  is,  to  matters  arising  within 
the  borough.  The  Mayor  takes  precedence  over  all 
other  Borough  Justices,  and  also  over  the  County 
Justices  so  long  as  borough  business  is  being  dealt 
with ;  but  he  does  not  take  precedence  over  the 
County  Justices  when  county  business  is  being 
transacted.  And  a  Stipendiary  Magistrate,  where 
there  is  one,  always  acts  as  chaii-man,  even  if  the 
Mayor  be  present. 

3.  Stipendiary  magistrates,  that  is  to  say,  paid 
full  time  magistrates,  are  appointed  in  the  largest 
towns  (excluding  London)  upon  petition  by  the 
borough  council.  When  sitting  alone,  they  can 
exercise  jurisdiction  in  matters  which  require  two 
ordinary  Justices  to  deal  with.  When  other  Justices 
are  sitting,  the  Stipendiary  acts  as  Chairman. 

4.  In  London,  the  place  of  the  Stipendiary  Magis- 
trate is  taken  by  the  Metropolitan  Police  Magistrate. 

o.  Certain  persons  are  Justices  of  the  Peace  ex 
officio,  e.g.,  mayors  and  ex-mayors  of  boroughs, 
chairmen  of  county  councils  and  of  urban  or  rural 
district  councils,  and  Recorders. 

There  is  now  no  property  qualification  for  the 
appointment  of  a  Justice  of  the  Peace ;  but  the 
Justice  must  reside  within  seven  miles  of  the  county 
or  borough  for  which  he  is  appointed.  After  his 
apjjointment,  if  he  intends  to  act  under  the  commission 
as  a  Justice,  he  must  take  the  oath  of  allegiance  and 
the  judicial  oath. 

Women  are  capable  of  becoming  Justices  since 
the  Sex  Disqualification  (Removal)  Act,  1910  ;  and 
many  women  Justices  have,  in  fact,  been  appointed. 
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Clergymen  may  be  appointed,  but  usually  are  not. 
A  solicitor  is  now  also  qualified  ;  but  neither  he  nor 
any  partner  of  his  may  practise  before  the  bench  of 
which  he  is  a  member.  A  bankrupt  cannot  be 
appointed  a  Justice  of  the  Peace  (see  below). 

As  the  office  is  conferred  by  the  Crown,  so  it  sub- 
sists only  during  tlie  Crown's  pleasure,  and  is 
determinable  in  any  one  of  the  following  five  events, 
namely  : — (1)  by  express  writ  under  the  Great  Seal, 
discharging  any  particular  person  from  being  any 
longer  Justice  ;  (2)  by  superseding  the  commission 
by  writ  of  supersedeas,  which  suspends  the  power  of 
all  the  Justices,  but  does  not  totally  destroy  it,  seeing 
it  may  be  revived  again  by  another  writ,  called  a 
'procedendo  ;  (3)  by  a  new  commission,  which  virtually, 
though  silently,  discharges  all  the  former  Justices 
that  are  not  included  therein,  for  two  commissions 
cannot  subsist  at  once  for  the  same  place  ;  (4)  by 
accession  to  the  office  of  sheriff,  which  disqualifies 
during  the  year  of  shrievalty  ;  (5)  by  bankruptcy. 
For  it  is  provided  by  the  Bankruptcy  Act,  1883  (s.  32) 
(as  amended  by  the  Act  of  1890),  that  a  debtor 
adjudged  bankrupt  shall  be  disqualified  from  being 
appointed  or  acting  as  a  Justice  of  the  Peace,  until 
either  his  adjudication  is  annulled,  or  he  obtains  his 
discharge  with  a  certificate  that  his  bankruptcy  was 
caused  by  misfortune  and  not  by  misconduct,  or  other- 
wise until  five  years  from  the  date  of  the  discharge. 
An  ex-officio  Justice  may  be  discharged  from  his  office 
in  the  same  way  as  an  ordinary  Justice. 

The  powers  of  a  Justice  of  the  Peace  depend  partly 
upon  his  commission  and  partly  upon  statute. 

The  commission  directs  each  Justice  to  conserve 
the  peace.  Thereby  he  is  vested  with  all  the  common 
law  powers  inhering  in  every  conservator  of  the  peace, 
such  as  the  power  to  suppress  riots  and  afirays,  the 
power  to  take  securities  for  the  keeping  of  the  peace 
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and  for  good  behaviour,  and  the  power  to  apprehend 
criminals  and  commit  them  to  prison.  The  com- 
mission also  authorises  any  two  or  more  of  the  Justices 
named  therein  to  hear  and  determine  offences  ;  and 
this  is  the  basis  of  the  jurisdiction  which  they  exercise 
over  indictable  crimes  in  Quarter  Sessions.  These 
powers,  though  they  arise  from  the  commission,  have 
been  affected  almost  at  every  point  by  statute.  The 
nature  of  the  present  jurisdiction  of  Justices  over 
indictable  crimes  will  be  discussed  in  the  volume 
deahng  with  Crimes  (Vol.  IV.,  pp.  239-245). 

By  far  the  most  important  of  the  purely  statutory 
powers  vested  in  the  Justices  of  the  Peace  consist  of 
what  is  known  as  their  summary  jurisdiction,  exercised 
by  them  sitting  as  a  court  of  justice.  Writing  a 
century  and  a  half  ago,  Blackstone  said  :  "  As  to 
"  the  powers  given  to  the  Justices  by  the  several 
"  statutes  which  from  time  to  time  have  heaped  upon 
"  them  such  an  infinite  variety  of  business  that  few 
"  care  to  undertake  and  fewer  still  understand  the 
"  office,  they  are  such  and  of  so  great  importance  to 
"  the  public,  that  the  country  is  greatly  obliged  to 
"  any  worthy  magistrate  that  without  sinister  views 
"  of  his  own  will  engage  in  this  troublesome  service." 
Since  the  date  when  these  words  were  written,  every 
year  has  seen  the  passing  of  new  statutes  which  the 
Justices  are  required  to  administer.  In  recent  years, 
in  fact,  it  has  not  been  unusual  for  as  many  as  thirty 
Acts  of  Parliament,  many  of  them  accompanied  by 
complicated  regulations,  to  be  added  to  the  statute- 
book  in  a  single  year,  every  one  of  which  throws  some 
new  duties  on  to  the  Justices.  For  it  is  through  the 
summary  jurisdiction  of  the  Justices  that  the  bulk 
of  the  administrative  commands  of  both  central  and 
local  authorities  is  carried  out.  It  is  the  normal  way 
in  which  the  subject  is  compelled  to  obey  the 
Government.     Disobedience    to    the    orders    of    the 
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Government  may,  it  is  true,  amount  to  one  of  the 
graver  crimes,  to  a  felony  or  misdemeanour,  which 
fall  outside  the  summary  jurisdiction  of  the  Justices 
(though  in  most  cases  they  can  be  punished  by  them 
when  they  are  sitting  in  Quarter  Sessions)  ;  but 
practically  all  minor  offences  are  dealt  with  under 
these  judicial  powers.  To-day,  and  for  many  years 
past,  in  every  statute,  in  every  statutory  regulation, 
in  every  by-law  of  an  administrative  nature,  which 
throws  duties  upon  the  civil  population  or  forbids 
the  commission  of  particular  acts,  there  are  to  be 
found  the  familiar  words  :  "If  any  person  acts  in 
"  contravention  of  this  Act  (or  of  this  section  or  of 
"this  Regulation,  or  as  may  be),  he  shall  be  liable 
"  in  respect  of  each  offence  on  summary  conviction 
"  to  a  fine  not  exceeding  £  ,"  or,  it  may  be,  to 
a  short  period  of  imprisonment,  or  to  both  fine  and 
im]jrisonment.  These  words  mean,  in  effect,  that  it 
is  upon  the  Justices,  exercising  their  judicial  functions 
as  a  court  of  summary  jurisdiction,  that  the  duty 
faUs  of  administering  punishment  to  all  persons  who 
disregard  the  obligations  or  prohibitions  imposed. 
If  I  sell  cigarettes  to  a  person  apparently  under  the 
age  of  sixteen,  if  I  ride  my  bicycle  at  night  without 
lights,  if  I  fail  to  affix  a  notice  on  my  licensed  slaughter- 
house, if  I  fish  for  trout  in  December,  if  in  any  one 
of  ten  thousand  other  ways  I  do  something  which  is 
forbidden,  or  neglect  to  do  something  which  is 
commanded,  by  the  appropriate  authority,  it  is  before 
the  Justices  sitting  as  a  court  of  summary  jurisdiction 
that  I  shall  be  brought  to  receive  due  punishment  for 
my  bad  citizenship. 

There  is  yet  a  third  head  under  which  the  Justices' 
powers  may  be  classed.  In  addition  to  these  judicial 
functions,  many  statutes  impose  upon  them  duties 
which  are  purely  administrative.  In  the  law  relating 
to  the  sale  of  intoxicating  liquors,  for  instance,  they 
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are  concerned  both  as  judges  and  as  administrators 
(Chapter  XXV.).  Sitting  in  special  sessions,  called 
'  hcensing  '  or  '  brewster  '  sessions,  they  decide,  as 
administrators,  whether  a  pubhcan  shall  be  licensed  to 
sell  beer  at  his  i^nblic-hoiise.  Sitting  as  a  court  of 
summary  jurisdiction,  they  punish  him  if  he  sells  beer 
without  a  licence  or  after  hours.  A  century  ago, 
their  administrative  duties  were  fully  as  important  as 
their  judicial  functions  ;  but  the  whole  tendency  of 
recent  local  government  reform  has  been,  as  we  shall 
see  presently,  to  transfer  the  administrative  work  of 
the  county  and  borough  to  elected  councils. 

It  is,  of  course,  beyond  the  scope  of  this  work  to 
give  any  connected  account  of  these  extremely  mis- 
cellaneous powers  ;  but  many  of  them  will  be  dealt 
with  at  various  points  in  the  succeeding  pages  of  this 
and  the  subsequent  volumes.  In  particular,  the 
reader  is  referred  to  Vol.  IV  for  an  account  of 
the  procedure  of  the  Justices  in  connection  with 
indictable  crimes  and  summary  offences  respectively. 
It  will  be  advisable,  however,  to  explain  very  briefly 
the  different  kinds  of  sessions  into  which  the  Justices 
are  organised  for  different  types  of  work.  They  are 
as  foUows  : — 

1.  Quarter  Sessions  for  each  county  and  each 
borough,  sitting  four  times  a  year,  comprised  of  all 
the  Justices  on  the  commission,  with  power  (a)  to 
try  most  indictable  offences  ;  (b)  to  hear  appeals 
from  the  courts  of  summary  jurisdiction  ;  (c)  to  carry 
out  certain  administrative  work. 

2.  Petty  Sessions,  held  as  frequently  as  may  be 
necessary,  in  each  petty  sessional  division  (each 
county  being  divided  into  different  divisions  for  this 
purpose,  each  borough  forming  one  division  of  its 
own).  These  sessions  compose  what  is  popularly 
known  as  the  '  police  court '  ;  and  it  is  in  them  that 
the  Justices  exercise  their  summary  jurisdiction. 
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3.  Special  Sessions,  which  are  a  meeting  of 
Justices  called  for  a  special  purpose  under  a  particular 
statute  for  administrative  purposes,  such  as  the 
granting  of  licences  for  the  sale  of  intoxicating  liquor, 
or  for  the  use  of  premises  for  music  or  dancing,  or  for 
houses  for  the  reception  of  lunatics. 

4.  A  Single  Justice  performs  certain  functions 
in  connection  with  the  prehminary  proceedings  for 
an  indictable  crime  ;  and  also,  in  certain  cases, 
he  may  exercise  summary  jurisdiction  by  himself, 
though  the  rule  ordinarily  is  (save  in  the  case  of 
Stipendiary  and  Police  Magistrates  and  the  Lord 
Mayor  and  Aldermen  of  the  City  of  London)  that 
there  must  be  at  least  two  Justices  to  exercise 
judicial  functions. 

In  view  of  the  troublesome  nature  of  the  duties 
imposed  upon  Justices,  and  the  honorary  character 
of  the  office,  statutory  provisions  have  been  expressly 
made  to  protect  them  in  the  upright  discharge  of 
their  office  ;  which,  among  other  privileges,  entitle 
them,  on  being  sued  for  any  oversight,  to  tender 
amends,  and  exempt  them  in  general  from  being  sued 
at  all  after  the  expiration  of  six  months  from  the 
commission  of  the  injury.  They  are  also  freed  from 
all  liability  where  the  matter  was  one  within  their 
jurisdiction,  unless  it  can  be  proved  that  they  pro- 
ceeded maliciously  and  without  reasonable  and 
probable  cause  (Justices  Protection  Act,  1848  ; 
Public  Authorities  Protection  Act,  1893).  Subject 
to  these  legislative  protections,  a  Justice  of  the  Peace 
is,  like  other  Crown  officials,  liable  to  an  action  by 
the  party  injured,  for  illegal  acts  done  under  colour 
of  his  office ;  he  is  also  liable  to  be  prosecuted 
criminally,  by  indictment  or  information,  if  guilty  of 
any  corrupt  or  malicious  abuse  in  the  exercise  of  his 
judicial  discretion.  On  the  other  hand,  when  he 
acts  fairly  and  bond  fide,  leave  will  not  be  granted  to 
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file  an  information  against  him,  on  account  of  a  mere 
error  in  his  proceedings  (Vol.  IV.,  pp.  307-312). 

In  concluding  this  brief  summary  of  the  law  relating 
to  Justices  of  the  Peace,  we  must  draw  attention  to 
the  striking  fact,  that  this  vast  and  ever-increasing 
accumulation  of  work  is  done  by  a  body  of  men  who 
(except  for  the  few  paid  magistrates)  receive  no 
remuneration  of  any  kind,  and  ordinarily  have  no 
training  in  the  law.  That  their  task  is  so  ably  dis- 
charged is  due,  not  only  to  the  high  traditions  of  the 
office  and  to  the  manner  in  which  those  traditions 
have  been  sustained  by  those  appointed  to  it,  but 
also  to  the  trained  services  of  that  important  official, 
the  Justices'  Clerk.  He  is  appointed  by  the  Justices 
whom  he  is  to  serve,  subject,  since  1914,  to  the 
approval  of  the  Home  Secretary  ;  he  is  paid  by  a 
fixed  salary  ;  he  is  responsible  for  guiding  the  Justices 
through  the  intricacies  of  magistrates'  law  ;  and  he 
is  usually  a  solicitor. 

V.  I'he  Constable. — In  early  times  there  were  three 
kinds  of  constables — the  Lord  High  Constable  of 
England,  the  High  Constables,  and  the  Petty 
Constables.  The  first  of  these  has  long  been  extinct ; 
the  second  survive  in  a  few  isolated  cases,  but  have 
no  duties.  Petty  constables,  who  were  at  one  time 
the  chief  minor  officials  charged  with  the  conservation 
of  the  peace,  have  now  been  replaced  by  the  modern 
police  force  ;  but  parish  councils  and  parish  meetings 
of  any  parish  not  forming  part  of  a  borough  may 
still  appoint  their  own  petty  constables,  if  the  county 
Justices  sitting  in  Quarter  Sessions  determine  that  it 
is  necessary  to  do  so.  As,  however,  the  magistrates 
are  in  part  responsible  for  the  maintenance  of  the 
regular  police  force,  it  would  be  a  confession  of  error 
if  they  sanctioned  the  appointment  of  an  unofficial 
constable  ;  and  it  is  believed  that  this  power  is  not 
now  resorted  to  in  practice. 
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The  modern  standing  police  force  elates  from  the 
reforms  carried  out  by  Sir  Robert  Peel  when  Home 
Secretary  in  the  earl}^  part  of  the  last  centm-y.  As 
it  exists  now.  it  is  constituted  into  the  following  four 
groups : — 

I.  The  County  Police. — These  are  under  the  super- 
intendence of  a  chief  constable,  an  officer  appointed 
by  the  Standing  Joint  Committee  of  the  Quarter 
Sessions  and  of  the  County  Council,  which  is  the  body 
responsible  for  the  administration  of  the  county 
police. 

Under  the  provisions  of  the  various  Acts  regulating 
the  subject,  the  Chief  Constable  may,  subject  to  the 
prescribed  approbation,  appoint  such  other  constables 
as  may  be  required,  and  also  a  Superintendent  to  be 
at  the  head  of  the  constables  in  each  division  of  the 
county  ;  and  may  at  his  pleasure  dismiss  any  of 
them,  subject  to  the  rules  established  for  the  govern- 
ment of  the  force.  The  same  Acts  further  provide 
that  the  salaries  and  allowances  of  the  Chief  and 
other  constables,  and  all  expenses  incurred  in  putting 
the  Acts  into  execution,  so  far  as  they  are  not  met 
out  of  the  Local  Taxation  grants  from  the  Exchequer 
(p.  296),  shall  be  paid  out  of  a  police  rate  to  be  made 
by  the  Joint  Committee  ;  that  it  shall  be  la^^ul  for  the 
Justices  of  any  county,  and  for  the  council  of  any 
borough  situated  in  or  adjoining  to  such  county,  to 
agree  together  for  the  consohdation  of  the  county 
and  borough  police  establishments ;  and  that  the 
Justices  of  every  county  shall  annually  transmit  to 
the  Home  Secretary  an  account  of  the  crime  within 
such  county. 

Further,  under  an  Act  of  the  year  1856  (the  County 
and  Borough  Police  Act),  the  Crown  appoints 
inspectors  to  report  on  the  efficiency  of  the  police ; 
and  it  is  not  until  the  Home  Secretary  has  certified, 
upon  their  report,  that  the  police  have  been  maintained 
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in  a  state  of  efficiency  as  regards  numbers  and  disci- 
pline, that  the  Exchequer  grants  become  available. 
This  enactment  indirectly  ensures  considerable  control 
by  the  Executive  over  all  the  local  police  in  the 
country.  But,  in  theory,  all  the  police  forces  of  the 
Kingdom,  except  the  Metropohtan  Police,  are 
administered  locally. 

II.  The  Borough  Police. — Less  than  one  half  of 
the  boroughs  in  England  and  Wales  maintain  their 
own  police  forces  ;  the  remainder  being  served  by 
the  county  police.  But  if  a  borough  has  its  own 
force,  as  all  the  largest  towns  have,  then,  whether  it 
is  a  county  borough  or  not,  that  force  is  administered 
on  different  lines  from  those  of  the  county  police. 
It  is  controlled  by  the  Borough  Watch  Committee, 
which  is  a  committee  of  the  borough  council,  and  is 
under  the  supervision  of  a  Chief  Constable,  appointed 
by  the  Watch  Committee.  The  arrangements  for 
inspection  and  for  the  issue  of  the  Treasury  subvention 
are  similar  to  those  in  force  for  the  county  police. 
A  local  rate,  known  as  the  '  watch  rate,'  is,  in  some 
cases,  raised  to  meet  the  balance  of  the  expenditure. 

III.  The  Metropolitan  Police  is  differentiated  from 
all  other  police  forces,  in  that  it  is  directly  controlled 
by  the  Home  Secretary.  The  area  which  it  covers 
(the  Metropolitan  Police  District)  is  defined  by  statute, 
and  includes  practically  the  whole  of  London  and  its 
vicinity  within  a  radius  of  fifteen  miles  from  Charing 
Cross,  with  the  important  exception  of  the  City  of 
London,  which  maintains  an  independent  force  of  its 
own.  The  force  is  administered  by  a  Commissioner 
and  four  Assistant-Commissioners,  appointed  by  the 
Crown  on  the  recommendation  of  the  Home  Secretary. 
The  Commissioner  has  wide  powers,  under  various 
Acts  affecting  the  Metropolis,   of  issuing  regulations 
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controlling  traffic  both  in  the  streets  and  on  the 
Thames,  of  licensing  costermongers  and  other  itinerant 
traders  to  ply  their  trade,  and  in  other  ways  of 
ensuring  the  good  government  of  London.  The  cost 
of  the  Metropolitan  Police  is,  like  that  of  the  county 
and  borough  forces,  contributed  in  part  from  local  and 
in  part  from  central  sources.  The  headquarters  of  the 
force  is  at  Scotland  Yard,  where,  besides  the  ordinary 
constabulary,  there  is  an  expert  body  of  detectives, 
known  as  the  Criminal  Investigation  Department, 
whose  services  are  available  for  the  assistance  of  any 
local  police  force  in  the  detection  of  crime. 

IV.  The  City  of  London  Police,  as  we  said,  are 
independent  of  the  Metropolitan  Police  ;  and,  in  fact, 
are  not  even  subject  to  Home  Office  inspection.  The 
Commissioner  is  appointed  by  the  Common  Council 
of  the  City ;  his  appointment,  however,  must  be 
approved  by  the  Home  Secretary.  The  cost  of  the 
City  Police,  so  far  as  it  is  not  met  from  the  rates,  is 
paid  out  of  the  revenues  of  the  City,  There  is  no 
Exchequer  subvention. 

In  addition  to  these  various  professional  police 
forces,  composed  of  men  who  devote  their  whole 
time-  to  their  police  duties,  there  are  also  special 
constables,  who  are  appointed  by  the  magistrates  to 
execute  warrants  on  particular  occasions,  or  to  act 
in  aid  of  the  preservation  of  the  peace  on  special 
emergencies,  where  an  increase  of  the  existing  police 
force  appears  desirable.  This  office,  in  the  absence 
of  volunteers,  is  compulsory  ;  the  Special  Constables 
Acts,  1831  and  1835,  having  enacted,  that  any  two 
Justices,  upon  due  cause  shown  on  the  oath  of  a 
credible  witness,  that  a  tumult  or  riot  has  taken 
place,  or  may  be  reasonably  apprehended,  may,  if 
of  opinion  that  the  ordinary  officers  are  insufficient, 
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appoint  and  swear  in  any  persons  fit  for  the  purpose 
(who  need  not  be  householders,  or  even  residents 
within  the  place  for  which  they  are  to  act,  but  must 
be  such  as  have  no  legal  exemption  or  incapacity 
from  or  for  serving  the  office  of  constable)  to  act  as 
special  constables  for  a  limited  time,  for  some 
particular  parish,  township,  or  place.  In  like  manner, 
the  Lord  Lieutenant  of  a  county  may,  by  direction 
of  the  Secretary  of  State,  cause  special  constables  to 
be  appointed  to  act,  either  for  the  whole  count}^  or 
in  any  portion  thereof.  When  special  constables  are 
appointed  under  these  Acts,  they  have,  in  general, 
all  the  same  powers  as  an  ordinary  constable.  During 
the  late  war,  a  special  Act  was  passed  authorising  the 
raising  of  a  special  constabulary  under  the  Act  of 
1831,  without  proof  that  a  tumult  or  riot  had  taken 
place  ;  and  the  body  of  men  so  enrolled  did  great 
service  in  replacing  the  ordinary  police  force  in  the 
national  emergency. 

A  word  must  be  added  as  to  the  powers  and  duties 
of  the  police.  By  the  various  Police  Acts  they  are 
given  all  the  common  law  powers  and  privileges,  and 
placed  under  all  the  common  law  duties,  of  the  con- 
stable.    These  may  be  summed  up  as  follows. 

Their  duty  is  to  keep  the  peace  in  their  several 
districts,  for  which  purpose  they  are  armed  with-  very 
large  powers  of  arresting  and  imprisoning,  of  breaking- 
open  houses  and  the  like.  They  are  to  keep  watch 
(by  night)  and  ward  (by  day),  to  apprehend  rioters 
and  robbers  and  all  rogues,  vagabonds  and  night- 
walkers.  They  have  wider  common  law  powers  of 
arrest  than  those  conferred  upon  the  ordinary  citizen 
(see  Vol.  IV.,  pp.  268-273) ;  and  by  statute  they  are 
given  the  power  to  arrest  upon  a  magistrate's  warrant 
in  aU  circumstances.  There  are  innumerable  special 
powers  conferred  upon  them  by  a  variety  of  statutes. 
As  a  rule,  the  police  act  as  prosecutors,  taking  upon 
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themselves  the  right  and  duty  which  every  private 
person  has  to  prosecute  an  offender  against  the  law. 
An  action  can,  of  course,  be  brought  against  a  policeman 
who  exceeds  his  powers,  to  the  damage  of  the  citizen. 
But  proceedings  must  be  commenced  within  six 
months  ;  otherwise  they  will  be  barred  by  the  Public 
Authorities  Protection  Act,  1893.  And  by  a  very  ex- 
ceptional relaxation  of  the  '  Rule  of  Law '  (pp.  106-1 1 0), 
a  constable  who  p^cts  in  obedience  to  a  warrant  of  a 
Justice  of  the  Peace  is  protected  against  the  con- 
sequences of  any  illegality  due  to  want  of  jurisdiction 
of  the  Justice,  if  he  (the  constable)  produces  his 
warrant  when  called  upon  to  do  so,  and  furnishes  a 
copy  to  the  complainant  within  six  days  of  demand 
(Constables  Protection  Act,  1750,  s.  6), 

The  police  have,  by  the  Riot  (Damages)  Act,  1886, 
taken  over  the  liability  which  at  Common  Law  rested 
on  every  hundred  to  preserve  the  peace,  and  to  make 
compensation  for  any  damage  to  property  occasioned 
by  the  riot.  Under  this  Act,  the  injured  party  must 
make  a  claim  within  fourteen  days  (extendible  to 
six  weeks)  to  the  police  authority  of  the  district  (in 
London,  the  Receiver  of  Metropolitan  Police  or  the 
Common  Council).  If  the  claim  is  disallowed,  he  may 
sue  the  police  authority,  in  the  county  court  if  the 
claim  is  less  than  £100,  otherwise  in  the  High  Court. 
In  order  to  succeed,  he  must  prove  that  all  the 
essential  constituents  of  a  common  law  riot  were 
present  (see  Vol.  IV.,  pp.  186-188). 


NOTE  ON  AUTHORITIES. 

.  \For  Magistrates'  Laiv  the  classical  authority  is  Stones^  ''  Justices 
Manual,^'  published  annually.  It  is  too  large  for  a  textbook  ;  but  ad 
a  work  of  reference  it  will  he  found  useful.  For  '  sheriffs,^  '  coroners* 
and  '  police,^  see  articles  in  Halsbury's  ''  Laws  of  Eiighnd.^'] 
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PART  III. 

ECCLESIASTICAL  LAW. 


CHAPTER  XL 

THE    CHURCH   OF   ENGLAND. 


Having  now  finished  our  examination  of  the  division 
of  Public  Law  which  concerns  the  central  civil 
authority,  we  are  next  to  turn  our  attention  to 
ecclesiastical  law,  which  deals  with  the  relationship 
between  the  subject  and  those  spiritual  authorities 
which  are  set  over  him.  First,  we  will  deal  with  the 
Church  of  England  ;  and  then,  subsequently,  with 
certain  other  religious  denominations. 

1.  The  Church  of  England  as  an  Institution. 

The  Church  of  England  on  its  legal  side  may  be 
defined  as  an  institution  established  by  the  law  of 
the  land  for  the  maintenance  of  reHgion.  Where  the 
State  maintains  and  controls  a  Church  identified  with 
certain  doctrines,  that  Church  is  said  to  be 
'  established.'  The  historical  origins  of  the  association 
between  Church  and  State  in  England  provide  an 
interesting  study.  In  early  Anglo-Saxon  times  the 
Holy  Catholic  and  Apostolic  Church  was  represented 
in  England  by  a  number  of  devout  priests — saints 
and  missionaries — whose  lives  were  concerned  with 
things   of  the   spirit   alone.     But  in  the   chaos    and 


CHAP.  XI. — THE  CHURCH  OF  ENGLAND.      325 

confusion  of  the  Dark  Ages,  when  England  was  a 
patchwork  of  petty  kingdoms,  the  one  universal 
body  animated  by  a  common  purpose  and  governed 
by  a  civilised  code  was  the  Christian  Church.  This 
fact,  coupled  with  the  position  of  the  Church  as  the 
sole  repository  of  learning  and  culture,  made  of  it 
the  buttress  of  the  single  central  kingdom  which  was 
formed  from  the  chaotic  Heptarchy.  The  Church,  as 
the  sole  factor  common  to  all  men,  played  an  essential 
part  in  the  unification  of  this  inland.  As  a  result,  it 
was  inevitably,  though  at  first  unwillingly,  drawn 
into  the  political  activities  which  determined  thence- 
forward its  relations  with  the  State.  And  the  legal 
position  at  the  present  day  is,  that  the  State  has 
accepted  the  Church  of  England  as  the  religious  body 
in  its  opinion  truly  teaching  the  Christian  faith,  and 
has  given  to  it  a  certain  legal  position,  and  to  its 
decrees,  if  made  under  certain  legal  conditions,  certain 
civil  sanctions.  This  is  the  meaning  of  '  Establish- 
ment '  in  its  full  sense. 

Estabhshment  in  former  days  meant  exclusion  of  all 
other  forms  of  worship  :  a  refusal  to  conform  to  the 
doctrines  and  observances  of  the  Established  Church 
entailed  civil  consequences  and  disabilities.  As  a 
result  of  modern  legislation,  these  consequences  are 
no  longer  of  great  importance  :  the  State  recognises 
liberty  of  conscience,  and  gives  its  protection  to  the 
property  and  observances  of  other  religious  bodies,  as 
will  be  outlined  in  the  next  chapter. 

II.  The  Church  as  an  Aggregate  of  Individuals. 

The  Church  of  England  may  also  be  considered  as 
an  aggregate  of  individuals  ;  and,  in  that  sense,  it 
includes  all  persons  who  conform  to  its  liturgy  and 
ordinances  as  by  law  established,  both  clergy  and 
laity.     The  church  consists  of  the  lay  as  well  as  the 


326      BK.    I.    PUBLIC   LAW. — PT.    III.    ECCLESIASTICAL   LAW. 

clerical  members  of  the  community  ;  and  although, 
for  our  purposes,  more  attention  must  necessarily  be 
given  to  the  clergy,  it  is  important  to  bear  this  fact 
in  mind. 

The  clergy  of  the  Church  of  England  are  those  set 
apart  to  superintend  the  public  worship  of  Almighty 
God,  and  to  administer  spiritual  counsel  and 
instruction.  They  consist  of  such,  and  such  only, 
as  have  been  admitted  into  Holy  Orders  :  that  is  to 
say,  bishops  (including  archbishops),  priests,  and 
deacons.  Admission  into  Holy  Orders  involves 
qualifications,  confers  privileges,  and  entails  disabilities, 
which  must  be  briefly  discussed. 

By  the  Clergy  Ordination  Act  of  1804,  it  is  provided 
that  none  shall  be  ordained  deacon  under  twenty- 
three  years,  except  by  a  special  dispensation  from  the 
Archbishop  of  Canterbury,  nor  'priest  under  twenty- 
four  years  of  age.  The  Clerical  Subscription  Act, 
1865^  which  supersedes  certain  Tudor  statutes, 
provides  that,  before  ordination,  the  priest  or  deacon 
shall  make  and  subscribe  a  declaration  of  assent  to 
the  Thirty  Nine  Articles,  the  Book  of  Common  Prayer, 
and  the  Form  of  Ordination.  It  is  also  required  that, 
prior  to  ordination,  the  candidate  shall  take  the  oath 
of  allegiance  to  the  King,  and  the  oath  of  canonical 
obedience  to  his  bishop. 

By  the  Canon  Law,  no  person  may  be  admitted 
to  Holy  Orders  without  a  '  title  '  :  that  is  to  say,  he 
must  produce  to  the  bishop  a  presentation  to  some 
ecclesiastical  living  within  the  diocese,  or  a  certificate 
that  he  is  provided  with  a  church,  or  a  place  as 
minister  then  vacant.  It  will  be  sufficient,  however, 
if  he  be  a  Fellow  or  Chaplain  in  Oxford  or  Cambridge, 
or  a  Master  of  Arts  of  five  years'  standing,  residing 
at  either  of  such  universities  at  his  own  charge,  or  if 
the  bishop  himself  intends  to  admit  him  to  some 
benefice   or   curacy.     If   the   bishop    ordains    a    man 
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without-  a  proper  title,  he  is  liable  himself  to  maintain 
him. 

In  order  to  enable  them  to  attend  the  more  closely 
to  their  spiritual  duties,  the  clergy  of  the  Established 
Church  have  certain  privileges  and  exemptions.  A 
clergyman  of  the  Established  Church  cannot  be 
compelled  to  serve  on  a  jury  :  nor  can  he  be  chosen 
to  any  temporal  office  as  bailiff,  constable,  or 
the  like.  During  his  attendance  on  divine  service, 
he  is  privileged  from  being  arrested  in  any  civil  suit ; 
and  the  glebe  and  tithes  of  his  parsonage  are  not 
liable  to  execution,  but  only  to  sequestration  process 
issued  by  the  bishop.  Upon  the  bankruptcy  of  a 
beneficed  clerk,  the  bishop  may  in  like  manner 
sequestrate  the  profits  of  his  benefice,  at  the  same 
time  making  due  provision  for  the  service  of  the 
church  (Bankruptcy  Act,  1914,  s.  50). 

As  the  clergy  have  their  privileges,  so  also  they 
have  their  disabilities.  They  are  made  incapable  of 
being  elected  members  of  the  House  of  Commons, 
or  of  serving  as  councillors  or  aldermen  in  boroughs, 
other  than  metropolitan  boroughs.  In  these  last,  as 
in  counties,  their  election  to  local  governing  bodies  is 
permitted.  By  the  Pluralities  Act,  1838,  ss.  28-31, 
no  parson  holding  preferment  may  farm  lands  in  his 
own  occupation  exceeding  eighty  acres,  without  the 
written  permission  of  his  bishop  ;  nor  may  he  carry 
on  trade  for  profit,  except  in  certain  instances  where 
his  title  has  devolved  on  him  in  a  representative 
capacity,  and  in  those  instances  he  may  not  conduct 
business  in  person.  Notwithstanding  these  pro- 
hibitions, a  contract  made  by  a  clergyman  is  in  general 
enforceable  against  him  ;  and  he  is  permitted  to  carry 
on  the  business  of  a  schoolmaster,  to  deal  with  book- 
sellers as  to  the  sale  of  books,  to  be  a  managing- 
director,  partner  or  shareholder  in  any  benefit, 
fire-insurance  or  life-insurance  society,  and  to  buy  or 
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sell  to  the  extent  necessarily  incidental  to  his  lawful 
occupation  of  glebe  and  other  land,  provided  that 
such  buying  or  selUng  be  not  personally  conducted 
by  him  in  any  place  of  public  sale. 

Since  1548,  it  has  been  lawful  for  the  EngUsh  clergy 
to  marry  (2  &  3  Edw.  VI.  c.  21). 

III.  The  Constitution  of  the  Church. 

The  Crown  is  supreme  in  all  ecclesiastical  as  well 
as  temporal  matters  ;  and  its  executive  powers  are 
exercised  only  by  the  King  in  Council,  its  legislative 
powers  only  by  the  King  in  Parliament.  Under  the 
Crown,  the  clerical  officers  of  the  Church  are  arch- 
bishops and  bishops  ;  deans  and  canons  ;  archdeacons 
and  rural  deans  ;  rectors,  vicars,  and  curates.  The 
lay  officers  of  the  Church  are  churchwardens,  parish 
clerks,  and  sextons. 

(a)  Officers  of  the  Church. 

Archbishops  and  Bishops  are  nominated  by  the 
Crown,  and  elected  by  the  chapter  of  the  cathedral 
church  by  virtue  of  a  licence  from  the  Crown.  Since 
the  Act  of  Annates,  1534,  the  person  named  in  the 
letter  missive  from  the  Crown,  which  invariably 
accompanies  the  conge  cfelire  (as  it  is  called),  must  be 
elected,  and,  after  election,  must  be  confirmed  and 
invested  by  the  ecclesiastical  authorities,  upon 
penalties  under  the  Statutes  of  Praemunire,  which 
affirm  the  royal  supremacy.  A  new  bishop  must 
also  be  consecrated  by  the  Archbishop  ;  after  which 
he  sues  to  the  King  for  his  secular  possessions,  and 
is  installed.  In  the  case  of  an  archbishop,  the  proper 
term  is  '  enthroned.' 

There  are  two  archbishops  in  England — the  Arch- 
bishop of  Canterbury,  who  has  within  his  province 
all   the   dioceses   except   those   of   Durham,   Carlisle, 
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Chester,  Liverpool,  Manchester,  Newcastle,  Ripon, 
Sheffield,  Bradford,  Sodor  and  Man,  Wakefield,  and 
York  ;  and  the  Archbishop  of  York,  whose  province 
comprises  the  twelve  dioceses  just  named. 

An  Archbishop  is  the  chief  of  all  the  clergy  in  his 
province  ;  he  confirms  the  election  of  the  bishops  of 
that  province,  and  afterwards  consecrates  them.  By 
virtue  of  the  King's  writ  only,  he  calls  upon  the 
bishops  and  clergy  of  his  province  to  meet  him  in 
Convocation  ;  and  to  him  all  appeals  in  ecclesiastical 
matters  are  made  from  the  inferior  courts  of  eccle- 
siastical jurisdiction  within  his  province.  Thus  an 
appeal  lies  from  the  consistory  court  of  each  diocese 
to  the  archiepiscopal  or  provincial  court,  except  where 
otherwise  provided  by  Act  of  Parliament. 

It  is  the  privilege  of  the  Archbishop  of  Canterbury 
to  crown  the  Kings  and  Queens  of  the  kingdom  ;  and 
he  may  grant  special  licences  to  marry  at  any  place 
or  time,  give  dispensations  (within  the  Pluralities 
Acts)  to  hold  two  livings,  and  confer  what  are  known 
as  '  Lambeth  degrees.'  Archbishops  and  bishops  are 
entitled,  as  we  have  seen  (p.  133),  to  be  summoned 
to  sit  in  the  House  of  Lords. 

A  bishop  is  the  chief  of  the  clergy  within  his  diocese, 
being  subordinate  to  the  archbishop  of  the  province. 
His  dignity  is  called  a  '  see  '  (sedes),  and  the  church 
of  his  diocese  a  '  cathedral.'  Among  the  principal 
powers  which  he  exercises  are  those  of  ordaining 
priests  and  deacons,  consecrating  churches,  and 
inspecting  the  manners  of  the  clergy,  for  which 
purposes  he  may  '  visit '  at  pleasure  every  part  of  his 
diocese.  It  is  likewise  part  of  his  business  to  institute 
and  direct  induction  to  all  livings  in  his  diocese,  to 
license  to  perpetual  curacies,  and  to  license  temporary 
curates  within  his  diocese,  and  to  regulate  their 
salaries.  In  addition,  the  bishop  is  an  ecclesiastical 
judge,  and  as  such  is  spoken  of  as  the  '  Ordinary  '  ; 
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but  a  chancellor  is  appointed  to  hold  his  consistory 
court  for  him,  and  to  assist  him  in  matters  of 
ecclesiastical  law.  This  will  be  further  discussed 
when  we  come  to  the  judicial  courts  of  the  Church. 

There  is  another  class  of  bishops,  known  as 
suffragans,  whose  duties  are  to  assist  the  diocesan 
bishops.  They  are  not  entitled  to  sit  in  the  House  of 
Lords  nor  in  the  Upper  House  of  either  convocation. 
Such  a  person  is,  in  effect,  appointed  by  the  Crown 
on  the  nomination  of  the  diocesan  bishop  whom  he 
is  to  assist  ;  but,  if  he  is  not  already  a  bishop,  he 
must  be  consecrated  by  the  archbishop  of  his  diocesan's 
province  under  the  authority  of  letters  patent.  The 
suffragan  usually  takes  a  territorial  title  ;  and  some 
difficulty  in  choosing  suitable  titles  has  been  experienced 
by  reason  of  the  fact  that  the  mode  of  creating  suffragan 
bishops  was  derived  from  an  old  statute  of  1534  (26 
Hen.  VIII,  c.  14),  which  only  authorised  the  names 
of  certain  towns.  But  this  difficulty  has  now  been 
removed  by  the  Suffragans  Nomination  Act  of  1888, 
which  authorises  His  Majesty  to  appropriate  the  name 
of  any  town  to  the  title  of  a  suffragan  bishop. 

Archbishoprics  and  bishoprics  may  become  void  by 
deprivation  for  any  very  gross  and  notorious  crime, 
and  also  by  resignation.  A  bishop  resigns  to  the 
archbishop  of  his  province,  an  archbishop  to  the 
Crown.  Upon  the  death  of  a  bishop  or  archbishop, 
the  Crown  has  a  right  to  the  custody  of  the  tem- 
poralities, i.e.,  all  lay  revenues  and  lands  belonging 
to  the  see. 

A  Dean  and  Chapter  are  the  council  of  the  bishop. 
The  Chapter,  as  distinct  from  the  Dean,  consists  of 
certain  dignitaries  called  canons  ;  and  those  of  them  who 
hold  jjrebends  are  also  called  prebendaries.  The  dif- 
ference is  now  one  of  nomenclature  only.  Canons  are 
usually  appointed  by  the  Crown  or  by  the  bishop  of 
the  diocese.     In  certain    cases    there    exist  chapters 
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which  are  independent  of  any  diocese  ;  but  these  are 
more  properly  called  '  colleges.'  A  collegiate  church, 
consisting  of  a  body  corporate  of  dean  and  canons, 
such  as  Westminster  or  Windsor,  differs  from  a 
cathedral  in  that  it  is  not  the  church  of  a  bishop. 

An  Archdeacon  has  an  ecclesiastical  jurisdiction 
immediately  subordinate  to  the  bishop,  either 
throughout  the  whole  of  the  diocese  or  in  some  part 
of  it.  He  is  appointed  by  the  bishop  himself,  but 
has  an  authority  which  is  now  independent  and 
distinct.  He  has  his  separate  archidiaconal  court 
for  the  punishment  of  clerical  offenders  by  spiritual 
censures,  having,  as  a  general  rule,  a  concurrent 
jurisdiction  with  the  consistory  court  of  the  bishop. 

Rural  Deans  are  very  ancient  officers  of  the  Church, 
whose  functions  have  recently  revived  in  importance. 
Rural  deaneries  still  subsist  as  an  ecclesiastical 
division  of  the  archdeaconry.  A  rural  dean  is 
appointed  by  the  bishop  with  the  concurrence  of  the 
archdeacon. 

The  next  and  most  numerous  class  of  officers  are 
the  Rectors  and  Vicars  of  churches.  The  rector 
of  a  church  is  also  properly  called  a  '  parson  '  {persona 
ecclesiae): — that  is,  "one  that  hath  full  possession  of 
"  all  the  rights  of  a  parochial  church."  He  is  called 
parson  because  by  his  person  the  Church,  which  is 
an  invisible  body,  is  represented  :  he  is  said  vicem 
sen  'personmn  ecclesiae  gerere.  The  freehold  of  the 
parsonage  house,  the  glebe,  the  tithes,  and  other 
dues,  all  vest  during  his  life  in  the  parson  as  a 
'  corporation  sole  '  (p.  367). 

The  distinction  between  rectors  and  vicars  depends 
upon  the  doctrine  of  appropriation.  After  the  first 
establishment  of  the  parochial  clergy,  many  of  the 
advowsons  were  acquired  by  the  monasteries,  which 
thus  became  the  rectors,  or  perpetual  parsons,  of 
their   chm-ches.     The   benefices   and   endowments   so 
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acquired  were  appropriated  to  the  use  of  their  own 
corporations,  save  only  a  small  part,  which  was 
deemed  sufficient  for  the  officiating  priests  serving 
the  churches.  By  statutes  of  1535  and  1539,  the 
monasteries  were  dissolved  ;  and  the  appropriations 
which  belonged  to  them  were  vested  in  the  Crown. 
From  time  to  time  thereafter  the  Crown  granted  out 
such  appropriations  to  subjects,  so  that  many  of  them 
are  now  in  the  hands  of  laymen,  styled  '  lay 
impropriators,'  who  are  thus  rectors  of  the  parish. 
But  since  proper  provision  must  be  made  for  the 
service  of  the  Church,  there  is  generally  a  priest, 
under  the  name  of  '  vicar,'  to  whom  the  cure  of  souls 
is  assigned,  and  to  whom  a  certain  portion  of  the 
tithes  or  other  emoluments  of  the  Church  must  be 
granted,  by  way  of  exception  out  of  those  enjoyed 
by  the  appropriator.  The  origin  of  vicars  was  as 
follows.  The  appropriating  religious  houses  were 
wont  to  depute  one  of  their  own  body  to  conduct 
divine  service  and  to  administer  the  sacraments  ;  and 
the  officiating  minister,  or  deputy,  was  the  mere 
vice-gerent  of  the  appropriator,  and  was  therefore 
called  vicar  {vicarius).  His  stipend  was  at  the  dis- 
cretion of  the  appropriator  until,  by  an  Act  of 
Richard  II  in  1391,  Parliament  interposed  to  compel 
the  sufficient  endowment  of  a  vicarage.  By  an  Act 
of  1402,  it  was  ordained  that  the  vicar  henceforth 
must  not  be  a  member  of  any  religious  house,  and  that 
his  tenure  should  be  perpetual,  and  not  terminable  at 
the  caprice  of  the  appropriating  monastery. 

Of  parochial  churches,  some  have  been  '  appro- 
priated,' others  have  not.  In  a  non-appropriated 
living  there  is  no  vicar,  but  a  rector  only,  who  must 
be  a  priest,  and  who  has  the  cure  of  souls  in  the 
parish,  with  the  exclusive  title  to  all  the  emoluments 
of  the  benefice.  In  an  appropriated  parish  there  is 
generally  a  vicar  ;   and,  in  such  cases,  the  appropriator 
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never  has  the  cure  of  souls  within  the  parish,  that 
being  committed  exclusively  to  the  vicar.  But  it  is 
not  in  all  appropriations  that  a  vicar  exists  ;  for  in 
parishes  which  were  exempted  from  the  statute  of 
1402,  no  vicar  has  ever  been  endowed.  Such  churches 
have  a  permanent  minister  in  Holy  Orders  under  the 
denomination  of  Perpetual  Curate,  who  is  entitled 
to  emoluments  for  his  services,  and  is  in  most  other 
respects  situated  similarly  to  a  vicar. 

By  the  Incumbents  Act,  1868,  the  incumbent  of 
every  parish  (which  includes  new  parishes  formed  by 
nineteenth-century  legislation),  not  being  a  rector 
who  is  entitled  to  the  benefice  in  his  own  right,  is 
for  the  purpose  of  designation  only  to  be  deemed  '  the 
vicar.' 

The  three  several  kinds  of  parochial  preferments, 
rectories,  vicarages,  and  perpetual  curacies,  are  usually 
comprehended  under  the  term  of  '  benefice.'  No 
person  is  capable  of  being  admitted  to  any  benefice 
unless  he  has  been  first  ordained  priest.  Any  person 
thus  qualified  may  be  presented  by  the  patron  of  an 
advowson  to  a  rectory  or  vicarage.  But  when  a 
clerk  is  presented,  the  bishop  may  refuse,  on  certain 
grounds,  to  institute  him,  upon  giving  notice  to  the 
patron  and  the  presentee  (Benefices  Act,  1898,  s.  2). 
Appeal  from  the  bishop's  refusal  is  to  a  court  consist- 
ing of  the  Archbishop  of  the  province  and  a  Judge  of 
the  Supreme  Court  (ib.,  s.  3). 

If  the  bishop  allows  the  patron's  presentation,  the 
clerk,  unless  admitted  by  licence,  is  next  to  be 
'  instituted  '  by  the  bishop  :  where  the  bishop  is  also 
the  patron  and  confers  the  living,  the  presentation 
and  institution  are  one  and  the  same  act,  and  are 
called  a  '  collation '  to  the  benefice.  Institution 
invests  the  clerk  with  the  cure  of  souls  of  the  parish 
committed  to  his  charge  ;  and  he  may  forthwith  enter 
upon  the  parsonage  house  and  glebe  and  take  the  tithes. 
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But  he  may  not  grant  or  let  them,  nor  bring  an  action 
for  them,  till  induction. 

'  Induction  '  to  the  temporalities  is  performed  by 
a  mandate  from  the  bishop  to  the  archdeacon.  It 
is  done  by  giving  the  clerk  corporal  possession  of  the 
church,  as  by  holding  the  ring  of  the  door,  tolling  a 
bell,  or  the  like  ;  the  original  intention  having  been 
to  give  all  the  parishioners  due  notice  and  sufficient 
certainty  of  their  new  minister.  The  ceremony  is,  in 
fact,  almost  the  sole  survival  of  the  ancient  solemn 
'  Uvery  of  seisin '  (Vol.  II,  pp.  342-346),  once  the 
universal  method  of  conferring  title  to  land. 

There  formerly  existed  benefices  which  a  clerk 
might  obtain  by  deed  of  gift  alone,  without 
presentation,  institution,  or  induction.  They  were 
thence  called  '  donatives.'  But,  by  the  Benefices  Act, 
1898,  s.  12,  all  such  donative  benefices  were  made 
presentative. 

Finally,  the  title  of  any  person  instituted,  collated, 
or  licensed  to  any  benefice  with  cure  of  souls  will  be 
afterwards  divested,  unless,  on  the  first  Lord's  Day 
on  which  he  officiates  in  the  church  of  the  benefice, 
or  such  other  Lord's  Day  as  the  Ordinary  may  appoint, 
he  publicly  reads  therein,  in  _  the  presence  of  the 
congregation,  the  Thirty-Nine  Articles  of  religion, 
and  immediately  afterwards  repeats  the  declaration 
of  assent  which  he  made  previously  to  his  admission. 
This  formality  is  called  '  reading  in.'     : 

A  clerk  may  lose  his  preferment,  otherwise  than  by 
death,  in  many  ways.  First,  by  cession  or  taking 
another  benefice  ;  for,  by  the  Pluralities  Acts^  > 
person  may  not  hold  together  two  or  more  benefices 
except  by  Licence  of  the  archbishop,  Upon  admission 
to.a  new  benefice  or  preferment  contrary  to  these  Acts, 
every  benefice  previously  held  becomes  void.  In  the 
second  place,  a  clerk  may  lose  his  benefice  by  consecra- 
tion^  as  a  bishop  ;  for,  upon  promotion,  no  ecclesiastical 
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dignity,  office,  or  benefice  may  be  retained  by  any  bishop. 
Thirdly,  by  deprivation  on  account  of  ecclesiastical  or 
other  offences.  Certain  offences  are  declared  by  statute 
to  avoid  the  benefice,  so  that,  on  committing  them,  the 
clerk  loses  his  preferment  ipso  facto,  without  formal 
sentence  of  deprivation.  In  other  cases,  there  has  to 
be  a  sentence  or  order  of  a  court,  followed  by  declara- 
tion of  the  bishop  under  the  Clergy  Discipline  Act,  1892. 
Continued  non-residence,  neglect  to  read  the  Thirty- 
Nine  Articles  and  the  proper  declaration  of  assent  in 
church,  and  a  sequestration  upon  bankruptcy  or 
execution  unsatisfied  within  a  year,  are  further 
instances  of  grounds  of  deprivation. 

Finally,  a  clerk  may  lose  his  preferment  by 
resignation,  which  becomes  effective  only  when  it  is 
accepted  by  the  Ordinary.  A  person  desiring  to 
relinquish  the  office  of  priest  or  deacon  and  to  be 
released  from  Holy  Orders  may  do  so,  after  resigning 
any  preferment  held  by  him,  by  a  deed  enrolled  in 
Chancery  under  the  Clerical  Disabilities  Act,  1870. 

The  lowest  rank  among  the  parochial  clergy  is  that 
of  the  Assistant  Curate,  appointed  to  assist  the 
incumbent.  He  must  be  licensed  by  the  bishop  of 
the  diocese,  and  must  sign  a  declaration  that  he  will 
bortd  fide  receive  from  his  future  vicar  the  whole 
stipend  as  arranged.  He  must  also  make  and  subscribe 
the  declaration  of  assent  to  the  Thirty-Nine  Articles 
and  the  Book  of  Common  Prayer  ;  and  the  requirer 
ment  of  '  reading  in  '  applies  to  him  also.  In  case  of 
the  inadequate  performance  of  the  duties  of  any 
benefice,  by  reason  of  the  absence  of  the  incumbent, 
its  extent,  or  other  cause,  the  bishop  of  the  diocese, 
subject  to  the  report  of  commissioners  appointed  by 
himself,  may  require  the  incumbent  to  nominate  a 
proper  curate  with  a  stipend. to  be  charged  on  the 
benefice ;  and,  in  default,  may  himself  make  the 
appointment.     Where  the  incumbent  is  non-resident 
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with  the  licence  of  the  bishop,  he  may  not  resume 
the  duties  of  the  benefice,  or  interfere  with  the  curate 
appointed  by  the  bishop  until  the  expiration  of  the 
licence. 

The  lay  officers  of  the  Church  are  Churchwardens, 
Parish  Clerks,  and  Sextons.  The  first  were  formerly 
guardians  of  the  fabric  of  the  Church,  and  repre- 
sentatives of  the  general  body  of  the  parishioners. 
They  were  appointed,  according  to  custom,  by  the 
minister  or  by  the  parishioners,  sometimes  by  both 
minister  and  parishioners  together.  Where  minister 
and  parishioners  could  not  agree,  the  minister  chose 
one,  the  parishioners  another.  By  a  measure  of  the 
National  Assembly,  1921,  certain  modifications  have 
been  introduced  into  the  mode  of  election  and  duties 
of  churchwardens.  The  '  people's  warden '  is  now 
elected  by  the  vestry  and  the  new  Parochial  Church 
Meeting,  sitting  together  ;  and  his  duties  in  respect 
of  the  maintenance  of  the  church  property  are 
transferred  to  the  new  Parochial  Councils.  These 
will  be  discussed  later  (pp.  339-340). 

The  churchwardens  are  chosen  yearly  in  Easter 
week,  generally  to  the  number  of  two,  from  all  persons 
living  in  the  parish  not  incapacitated  by  law.  Resi- 
dence in  the  parish  is  essential  ;  and  mere  ownership 
of  land  does  not  qualify.  When  chosen,  they  are 
obliged  to  serve.  Their  chief  duties  are  the  care  and 
management  of  the  goods  belonging  to  the  furniture 
of  the  Church  (in  the  fabric  of  the  church  and  the 
churchyard  they  have  no  interest  whatever)  ;  and 
in  the  case  of  a  vacancy  or  sequestration,  the  care  of 
the  benefice.  They  were  formerly  entrusted  with  the 
imposition  of  the  church  rates  for  defraying  the 
expenses  of  the  repair  of  the  church  ;  but  these  rates 
are  now  mostly  discontinued,  since  they  are  no  longer 
compulsory  on  the  persons  rated.  Voluntary  rates 
are  occasionally  levied  for  Church  schools   and  the 
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like,  and,  if  levied,  are  now  imj)osed  by  the  new 
Parochial  Church  Councils  (pp.  339-340). 

By  delegation  from  the  Ordinary,  the  churchwardens 
are  empowered  to  make  arrangements  with  regard  to 
the  seats  in  the  Church  and  chancel  not  appropriated 
to  particular  persons.  Further,  it  is  incident  to  the 
office  of  churchw^arden  to  enforce  proper  and  orderly 
behaviour  in  the  church.  They  are  liable  to  removal 
for  wasting  the  goods  of  the  church  or  other  mis- 
behaviour, and,  at  the  end  of  their  year  of  office,  they 
are  bound  to  render  an  account  of  all  receipts  and 
disbursements.  In  ancient  parishes  certain  persons 
might  be  appointed  to  assist  the  churchwardens  to 
keep  order  in  the  church.  They  are  known  as  Sidesmen 
(or  '  synodsmen  '),  and  are  now  elected  by  the 
Parochial  Church  Meeting. 

Parish  Clerks  and  Sextons  are  usually  chosen 
by  the  incumbent  ;  the  former  are,  in  some  few 
instances,  in  Holy  Orders,  but  in  general  their 
qualifications  are  only  that  they  should  be  at  least 
twenty  years  of  age  and  known  to  the  minister  to  be 
fit  for  their  office.  The  duty  of  the  sexton  is  to 
cleanse  the  church,  to  open  the  pews,  to  dig  the 
graves  for  the  dead,  and  to  assist  in  preventing  dis- 
turbances in  the  church.  The  tenure  of  their  offices 
varies  with  the  terms  of  their  appointment.  There 
is  no  general  rule,  as  sometimes  alleged,  that  they 
enjoy  freehold  tenure  {R.  v.  Dymock  [1915]  1  K.  B.  147). 

There  are  also  in  many  parishes  certain  other 
persons  who  are  not,  as  such,  ecclesiastical  officers 
recognised  by  law.  These  include  beadles,  pew- 
openers,  and  collectors. 

(b)  Representative  Assemblies  of  the  Church. 

This  subject  will  be  treated  under  two  heads,  viz. 
(i)  assembHes  of  the  clergy,  and  (ii)  assemblies  of  the 
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laity.  Under  the  first  head  are  ecclesiastical 
Convocations,  which  are  representative  assemblies 
of  the  clergy  of  a  province,  summoned  by  a  mandate 
of  the  archbishop,  issued  in  pursuance  of  the  King's 
writ,  for  the  purpose  of  transacting  such  ecclesiastical 
business  as  may  be  committed  to  it  by  the  King. 
There  are  two  convocations,  one  for  the  Province 
of  Canterbury,  the  other  for  that  of  York.  Under 
the  Act  of  Submission  (1533),  the  Clergy  cannot 
assemble  in  convocation  without  the  assent  of  the 
King,  nor  make  canons  without  his  licence.  Formerly, 
convocations  were  held  to  vote  the  amount  of  taxes 
payable  by  the  clergy  in  each  year.  This  practice 
ceased  in  1665  ;  and  one  of  the  raisons  d'etre  of  the  con- 
vocations thereby  disappeared.  From  1717,  proceed- 
ings were  merely  formal ;  and  no  business  was  placed 
before  the  convocations  until  1872.  Since  that  time, 
many  canons  have  been  passed  and  confirmed  by 
the  Crown  ;  but  all  legislative  power  is  vested  in 
Parliament,  and  such  canons  do  not  bind  the  laity. 

In  each  convocation  there  are  two  Houses,  an 
Upper  and  a  Lower  House.  The  Upper  House 
consists  of  the  archbishop  and  the  diocesan  bishops 
of  the  province  ;  the  Lower,  of  deans  of  cathedrals, 
archdeacons,  the  proctors  for  the  chapters  and  the 
proctors  for  the  parochial  clergy.  Each  House  has 
a  prolocutor  who  acts  as  president.  The  proctors  are 
representatives  elected  by  the  chapters,  and  by  the 
beneficed  clergy  of  the  province,  respectively. 

Under  the  second  head,  before  the  passing  of  the 
Church  Assembly  (Powers)  Act,  1919,  the  only  Church 
assembly  at  which  the  laity  were  represented  was  the 
vestry  meeting,  which  was  the  council  of  the  parish 
for  ecclesiastical  purposes.  It  includes  the  incumbent 
and  all  persons  of  both  sexes  who  are  rated  for  poor 
relief  in  respect  of  the  parish,  without  distinction  as 
to  their  religious  belief.     Its  powers  are  limited,  and 
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consist,  apart  from  its  share  in  the  election  of  church- 
wardens, in  passive  approval  or  disapproval  of  their 
proceedings. 

But,  since  1919,  a  great  measure  of  self-government 
has  been  secured  to  the  Church  by  means  of  the  new 
Parochial  Church  Councils,  and  by  the  constitution 
of  a  National  Assembly  of  the  Church  of  England. 
The  Church  Assembly  (Powers)  Act,  1919,  gave 
Parhamentary  approval  to  a  measure  which  was  pre- 
sented in  the  form  of  a  petition  by  the  convocations 
of  Canterbury  and  York.  Under  the  Constitution 
granted  by  that  Act,  the  National  Assembly  of  the 
Church  of  England  consists  of  three  Houses  :  the  House 
of  Bishops  (which  includes  all  the  members  for  the 
time  being  of  the  Upper  Houses  of  the  convocations) ; 
the  House  of  Clergy  (consisting  of  the  members  for 
the  time  being  of  the  Lower  Houses  of  the  convoca- 
tions) ;  and  the  House  of  Laity  (consisting  of  elected 
representatives  of  the  laity  of  the  Provinces  of 
Canterbury  and  York).  The  Assembly  appoints  a 
Legislative  Committee  to  work  in  conjunction  with  an 
Ecclesiastical  Committee  of  Parliament,  with  a  view 
to  securing  legislative  sanction  for  the  measures  passed 
by  the  Assembly. 

The  laity  meet  in  Parochial  Church  Meetings  and 
are  represented  in  Parochial  Church  Councils,  which 
undertake  the  conduct  of  parish  affairs  as  the  executive 
council  of  the  minister.  Above  them,  in  ascending 
order,  are  established  Ruri-decanal  Conferences, 
Diocesan  Conferences,  and,  finally,  the  House  of 
Laity  of  the  Assembly.  Representatives  of  the 
parishes  sit  in  the  Diocesan  Conferences,  which  in 
their  turn  send  representatives  to  the  House  of  Laity 
in  the  Assembly. 

The  electorate  consists  of  lay  members  of  the 
Church  of  England,  of  both  sexes,  who  have  attained 
eighteen  years  of  age  ;    they  vote  in  respect  of  the 
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parish  in  which  they  reside,  or  of  that  in  which  they 
habitually  attend  public  worship.  Parochial  lay 
representatives  must  be  actual  lay  communicant 
members  of  the  Church  of  England,  of  either  sex, 
above  twenty-one  years  of  age.  The  Parochial 
Church  Meeting  is  held  annually,  usually  under  the 
chairmanship  of  the  minister,  for  the  purpose  of 
electing  parochial  lay  representatives  to  the  Parochial 
Church  Council,  the  Ruri-decanal  Conference,  and 
(unless  otherwise  appointed)  the  Diocesan  Conference. 
As  before  stated  (p.  336),  the  Parochial  Church  Council 
has  taken  over  many  of  the  duties  of  the  Church- 
wardens ;  one  of  its  more  important  functions  is  to 
sit  in  special  session  under  the  chairmanship  of  the 
archdeacon,  to  consider  matters  relating  to  the  conduct 
of  the  incumbent.  Its  ordinary  duties  have  been  laid 
down  in  greater  detail  by  a  measure  of  the  National 
Assembly  (11  &  12  George  V,  No.  1),  1921,  which  was 
passed  to  confer  the  necessary  powers  upon  the 
Parochial  Church  Councils  under  the  Church  Assembly 
(Powers)  Act,  1919. 

(c)  Ecclesiastical  Courts. 

In  Anglo-Saxon  times,  when  the  dignitaries  of  the 
Church  were  more  closely  connected  than  now  with 
the  civil  administration,  the  same  courts  had 
cognisance  of  both  civil  and  ecclesiastical  causes.  The 
ecclesiastical  courts  were  separated  from  the  civil 
courts  shortly  after  the  Conquest  ;  and  all  suits 
affecting  the  clergy,  together  with  all  ecclesiastical 
causes,  were  removed  from  the  civil  courts  and 
transferred  to  the  court  of  the  archdeacon,  the  bishop, 
or  the  archbishop.  By  the  Constitutions  of  Clarendon 
in  1164 — an  important  measure  in  the  history  of  the 
Church — it  was  provided  that  there  should  be  no 
appeal  from  these  courts  to  Rome  without  the  King's 
assent,  but  that  from  the  archbishop,  recourse  must 
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be  had  to  the  King,  in  his  Court  of  Chancery  ;  and 
the  claim  of  the  spiritual  courts  to  exclusive  juris- 
diction over  the  clergy  was  negatived.  In  the  nine- 
teenth century,  many  of  the  powers  of  the  ecclesiastical 
courts  were  transferred  to  the  civil  courts  ;  their 
cognisance  of  cases  of  defamation  and  breach  of 
promise  of  marriage  was  taken  away  ;  and,  in  1857, 
the  newly  estabhshed  Courts  of  Probate  and  Divorce 
took  over  causes  arising  out  of  testamentary  matters 
and  intestacy  and  matrimonial  causes  respectively, 
which  were  formerly  matters  for  the  ecclesiastical 
courts.  These  courts  are  no  longer  empowered  to 
correct  lay  persons  for  moral  offences.  The  Court  of 
Delegates,  formerly  appointed  under  the  Great  Seal 
to  hear  appeals  from  the  Archbishop's  Court  to  the 
King  in  Chancery,  was  superseded  in  1833  by  the 
present  system  of  appealing  to  the  King  in  Council. 

Under  the  existing  constitution  of  the  Church 
the  lowest  ecclesiastical  court  is  that  of  the  archdeacon, 
but  this  is  now  practically  obsolete. 

Every  diocesan  bishop  has  a  court,  called  the 
consistory  court,  in  which  he  is  always  represented 
by  his  chancellor,  an  ecclesiastical  judge  (who  must 
be  at  least  a  Bachelor  of  Law  or  a  Master  of  Arts). 
The  chief  function  of  the  consistory  court  is  to 
deal  with  ecclesiastical  offences  against  morahty,  as 
distinguished  from  questions  of  doctrine  or  ritual. 

These  proceedings  are  taken  under  the  Clergy 
Discipline  Act,  1892,  which  supersedes,  as  regards 
such  offences,  the  provisions  of  the  Church  Discipline 
Act,  1840.  By  the  Act  of  1892  (ss.  2-10),  the  offender 
may  be  prosecuted  in  the  consistory  court  of  the 
diocese  in  which  he  holds  preferment,  or  is  licensed 
or  resides,  and  at  the  suit  either  of  any  of  his 
parishioners,  or  of  the  bishop,  or  any  one  approved 
by  him.  The  bishop  has  a  discretion  to  veto  the 
prosecution   in   any   case   in    which     he   thinks     the 
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complaint  to  be  either  vague  or  frivolous  ;  but,  if 
the  prosecution  proceeds,  then,  for  the  decision  of 
any  question  of  fact  that  may  be  in  dispute,  five 
assessors  are  to  assist  at  the  trial,  where  either  party 
so  requires.  For  the  decision  of  the  question  of  fact, 
the  assessors  must  be  unanimous  ;  or  else  the  chancellor 
of  the  court  and  a  majority  of  the  assessors  must  agree 
upon  it.  The  chancellor  presides  at  the  trial ;  and  all 
questions  of  law  are  determined  by  him.  Either  party, 
on  a  matter  of  law,  and  the  accused,  by  leave,  on  a 
question  of  fact,  may  appeal  either  to  the  provincial 
coui't  of  the  archbishop  or  to  the  King  in  Council. 
A  complaint  may  be  made  witliin  two  years  after 
conviction  by  a  temporal  court  for  an  offence,  but 
otherwise  must  be  made  within  five  years  from  the 
date  of  the  offence.  If  the  alleged  offence  is  sub- 
stantiated, the  sentence  may  suspend  an  accused 
clerk  from  performing  divine  service,  and  from 
enjoying  the  profits  and  emoluments  of  the  living, 
for  a  specified  number  of  years  ;  or  may  absolutely 
deprive  him.  And  if  the  sentence  be  one  of  depriva- 
tion, the  offender,  unless  freely  pardoned  by  the 
Crown,  is  incapable  of  holding  any  preferment,  except 
such  as  the  bishop  and  archbishop  (after  public 
notice)  allow  him  to  hold.  If  he  holds  no  preferment, 
the  sentence  may  declare  him  incapable  of  holding 
preferment.  He  may  also  be  deposed  from  Holy 
Orders  by  the  bishop,  subject  to  appeal. 

From  the  Consistory  Court  of  the  bishop,  an  appeal 
lies  to  the  -provincial  court  of  the  archbishop,  and  in 
certain  cases  (for  example,  under  the  Church  Disciphne 
Act,  1840,  by  letters  of  request  from  the  bishop), 
the  latter  court  may  act  as  a  court  of  first  instance. 
The  provincial  court  of  Canterbury  is  known  as  the 
Court  of  Arches,  in  which  is  merged  the  old  Courts 
of  Audience  and  of  PecuHars  ;  that  of  York,  as  the 
Chancery  Court  of  York.      The  judge  of  the  provincial 
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courts  is  described  as  the  Principal,  or  Auditor,  but 
in  Canterbury  is  usually  styled  the  Dean  of  the  Arches. 
Of  late  years  the  same  person  has  been  appointed 
Principal  of  the  courts  of  both  provinces.  He  must 
have  been  a  barrister  in  actual  practice  for  ten  years, 
or  a  Judge  of  the  Supreme  Court  of  Judicature. 

The  provincial  court  also  deals  with  offences 
against  ceremonial,  ritual,  and  the  like,  under  the 
Pubhc  Worship  Regulation  Act,  1874.  This  Act 
requires  the  provincial  court  to  entertain  and 
determine  complaints  in  regard  to  alterations  in  the 
fabric  or  ornaments  or  furniture  of  any  church,  or 
in  respect  of  the  burial  ground,  or  of  the  manner  in 
which  the  ritual  prescribed  by  the  Book  of  Common 
Prayer  is  observed.  A  complaint  is  tried  whenever 
the  bishop  of  the  diocese  transmits  to  the  archbishop, 
for  the  decision  of  the  judge,  a  '  representation  '  as 
to  the  matter  complained  of,  which  he  has  received 
from  the  archdeacon,  or  churchwardens,  or  any 
three  parishioners,  or  (in  the  case  of  a  cathedral  or 
collegiate  church)  any  three  inhabitants  of  the  diocese, 
being  male  persons  of  full  age.  But  the  bishop  only 
transmits  such  representation  if,  after  considering 
the  whole  circumstances,  he  is  of  opinion  that  pro- 
ceedings should  be  taken  upon  it,  and  if  the  parties 
are  not  wilhng  to  submit,  without  appeal,  to  the 
bishop's  own  decision  in  the  matter.  There  is  also 
concurrent  jurisdiction  to  try  offences  as  to  doctrine, 
ritual,  and  the  like,  under  the  Church  DiscipUne  Act, 
1840. 

In  addition  to  the  provincial  courts,  the  Archbishop 
of  Canterbury  has  jurisdiction  over  both  provinces 
for  the  granting  of  faculties  and  Hcences,  and  his 
court-general  for  this  purpose  is  the  Court  of  Faculties, 
held  by  an  official  called  the  Master  of  the  Faculties, 
who  is  in  fact  the  same  person  as  the  Principal  of  the 
provincial  courts. 
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A  special  provincial  court  for  the  trial  of  a  bishop 
for  an  ecclesiastical  offence,  or  for  the  trial  of  any 
person  dwelling  in  the  province  for  heresy,  may  be 
held  by  the  Archbishop  sitting  either  alone  or  with 
assessors. 

Appeals  from  the  provincial  courts  are  heard  by 
the  Judicial  Committee  of  the  Privy  Council.     In  cases 
under  the  Clergy  Discipline  Act,   1892,  there  is   an 
alternative  appeal  from   the    consistory  court  to  the 
Judicial  Committee  or  to  the  provincial  court;  but, 
if  the  latter  is  chosen,  there  is  no  further  appeal  to 
the  Judicial  Committee.     No  appeal  to  the  Judicial 
Committee  in  ecclesiastical  matters  is  heard  unless 
at  least  three  out  of  the  five  appointed  assessors  are 
present.     One  of  these  assessors  is  appointed  by  rota- 
tion from  the  Archbishops  of  Canterbury  and  York 
and  the  Bishop  of  London  ;    and  four  other  bishops  are 
also  appointed  in  each  case  according  to  a  fixed  rota. 
Whether  the  appeal  is  to  the  provincial  court  or 
to  the  Privy  Council,   an  appeal  lies  of  right  upon 
questions    of    law ;     while,    upon    questions    of    fact. 
if  the  appellant  satisfies  the  appellate  court  that  he 
has  a  prima  facie  case  for  a  re-hearing,  he  may  be 
granted  leave  to  appeal.     Upon  which,  the  appellate 
court  will  re-hear  all  the  evidence,  and  wiU  even,  in 
a  proper  case,  admit  fresh  evidence,  if  a  satisfactory 
explanation  is  forthcoming  to  show  why  the  evidence 
was  not  produced  before  the  consistory  court.     Since 
1892,   only  nine   ajDpeals   have  been  made  from  the 
consistory  court  to  the  Privy  Council.     In  the  latest  of 
these  {Wakeford  v.  Bishop  of  Lincoln  [1921]  IA.C.813), 
there  is  a  considerable  discussion  of  the  grounds  upon 
which  appeals  on  questions  of  fact  should  be  allowed. 
Further,  as  we  mentioned,  a  special  court  consisting 
of  the  archbishop  of  the  province  and  the  Judge  of 
the   High   Court   is    appointed   under   the    Benefices 
Act,  1898,  to  try  the  right  of  a  bishop  to  refuse  to 
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institute  a  presentee  upon  one  of  the  grounds  enumerated 
under  the  Act  (p.  339). 

The  jurisdiction  of  the  ecclesiastical  courts  is  now 
practically  confined  to  the  enforcement  of  discipline 
amongst  the  clergy,  and  the  correction  of  ecclesiastical 
offences  amongst  lay  officers  of  the  Church.  There 
are,  however,  certain  matters  connected  with  the  land 
and  buildings  of  the  church  which  may  come  within 
their  cognisance  ;  but  discussion  of  these  will  be 
deferred  until  we  come  to  treat  of  the  property  of  the 
Church. 

We  have  dealt  with  the  legislative,  executive,  and 
judicial  authorities  of  the  Church  of  England;  and 
it  is  now  possible  to  give  some  view  of  the  organisation 
of  the  Church  as  a  whole.  The  supreme  government 
of  the  State  in  matters  ecclesiastical  as  well  as  civil 
appertains  to  the  Crown.  The  legislative  functions 
of  the  State  in  matters  ecclesiastical  are  exercised  by 
the  King  in  Parliament,  but  are  in  part  delegated  to 
the  recently  constructed  National  Assembly  of  the 
Church  ;  the  judicial  functions  are  exercised  by  the 
King  in  Council. 

There  are  two  provinces,  each  under  the  juris- 
diction of  an  archbishop ;  the  council  of  each  is  the 
provincial  convocation  of  clergy,  their  court  the 
provincial  court  under  a  judge.  In  each  province, 
there  are  a  number  of  dioceses,  with  a  bishop  at  the 
head  of  each,  in  his  turn  assisted  by  a  council,  the  dean 
and  chapter  of  his  cathedral,  a  diocesan  conference, 
of  clergy  and  laity,  and  a  court,  the  consistory  court, 
under  his  chancellor.  The  dioceses  are  usually  further 
divided  into  archdeaconries,  with  a  subordinate  juris- 
diction and  an  almost  obsolete  court,  and  again  into 
rural  deaneries,  the  latter  having  a  representative 
council — the  ruri-decanal  conference.  Finally,  the 
rural  deanery  contains  a  number  of  parishes,  each  with 
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its  council  and  general  assembly  of  all  its  members. 
There  are  no  further  sub-divisions,  although  within 
the  parish  there  may  exist  chapels  of  ease  for  the  more 
convenient  celebration  of  pubhc  worship,  or  private 
chapels,  which  are  outside  the  diocesan  organisation. 
Such  is  the  administrative  organisation  of  the  Church 
of  England.  In  our  next  section  we  shall  deal  brieflj' 
with  its  endowments,  doctrine,  and  worship. 


NOTE  ON  AUTHORITIES. 

[Cripps,  "  Law  Relating  to  the  Church  and  Clergy"  is  the  most  up- 
to-date  work  on  ecclesiastical  law.  Chapter  III.  contains  a  convenient 
summary  of  the  recent  legislation  as  to  the  National  Assembly.'] 
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CHAPTER  XII. 

THE    CHURCH    OF    ENGLAND    {contiriued) . 

IV.  The  Endowments  oe  the  Church. 

In  considering  the  endowments  and  property  of 
the  Church  of  England,  we  shaU  discuss,  first,  the 
property  itself  of  the  Church  ;  second,  the  estates 
which  ecclesiastical  persons  may  hold  therein  ;  and 
third,  the  alienation  of  Church  property.  It  is  to 
be  noted,  however,  that  the  Church  herself  is  not  a 
corporate  body,  and  has,  strictly  speaking,  no  property. 
What  is  commonly  and  for  convenience  caUed  '  Churcli 
'  property  '  is  the  property  held  for  local  church 
purposes  by  the  various  ecclesiastical  corporations, 
aggregate  and  sole,  throughout  the  country. 

The  property  of  the  Church  consists  of  lands, 
advowsons,  tithes  (which  are  practically  obsolete), 
tithe  rent-charge  (which  has  replaced  tithes),  and 
oblations. 

1.  As  regards  the  lands  of  the  Church,  in  almost  every 
benefice  there  is  a  parsonage  house,  which  the  incum- 
bent is  entitled  to  occupy.  And  he  is  bound  to  keep 
it  in  repair,  and  is  liable  for  the  dilapidations  thereof  ; 
the  extent  of  his  liability  and  the  mode  of  recovering 
compensation  for  the  dilapidations  being  now  regulated 
by  the  Ecclesiastical  Dilapidations  Acts,  1871  and 
1872.  The  incumbent  may  raise  money  for  this  pur- 
pose to  a  limited  amount,  according  to  the  value  of  the 
benefice,  by  mortgage  of  its  profits,  or  by  sale  of  the 
existing  house,  or  exchange  thereof  for  another  which 
is  more  convenient.     And,  by  the  Sale  of  Advowsons 
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Act,  1856,  it  is  provided  that  advowsons  vested  in,  or 
in  trustees  for,  inhabitants,  or  other  persons  forming 
a  numerous  class,  and  deriving  no  pecuniary  advantage 
therefrom,  may  be  sold  by  order  of  such  persons,  and 
the  proceeds  applied  to  the  beneficial  purposes  therein 
specified  ;  which  include  the  erection  of  a  parsonage 
house  if  there  be  none,  or  the  rebuilding,  repair,  or 
improvement  of  any  parsonage  house  already  existing. 

The  incumbent  of  a  living  is,  in  general,  seised  also 
of  glebe,  i.e.,  of  land  attached  to  his  benefice,  and  form- 
ing part  of  its  endowment. 

The  parson  or  rector  is  seised  also  of  the  fabric  or 
edifice  of  the  church  itself,  and  of  the  churchyard  ; 
and,  in  the  absence  of  contrary  custom,  he  is  liable  for 
the  repair  of  the  chancel,  the  body  of  the  church  being 
repairable  by  the  parishioners.  The  case  is  the  same, 
in  the  absence  of  special  circumstances,  where  there 
is  a  rectory  impropriate  and  a  vicarage  ;  but  the 
vicar  has  possession  of  the  church  and  churchyard  for 
spiritual  purposes,  and  may  even  be  seised  thereof  as 
part  of  his  endowment.  The  consent  of  the  Ordinary  is, 
however,  still  required  for  the  erection  of  any  monu- 
ment therein,  except  that  the  donor  of  land  to  be  added 
to  any  consecrated  churchyard  may  reserve  the  right 
of  burial  therein,  and  of  erecting  monuments  and  grave- 
stones thereon,  for  himself,  his  heirs  and  assigns,  for 
ever.  Moreover,  an  aisle  or  side  chapel  in  the  church, 
or  a  pew  in  its  nave,  may  be  granted,  by  faculty  of  the 
Ordinary,  to  an  individual  and  his  heirs,  as  appur- 
tenant to  a  particular  messuage  in  the  parish, 

2.  Advowsons  are  incorporeal  hereditaments  (Vol.  II, 
Chap.  XI),  being  the  right  of  presentation  to  a  rectory, 
vicarage,  or  other  ecclesiastical  benefice.  He  who 
has  the  right  of  advowson  is  called  the  patron  {advocatus 
or  patromis)  of  the  church.  For,  in  ancient  times,  lords 
of   manors    built   churches   on   their   own   demesnes. 
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endowed  them  with  glebe,  and  appointed  to  be  paid 
to  the  minister  those  tithes  which  before  were  given 
to  the  clergy  in  common  ;  and  he  who  thus  built 
and  endowed  a  church  had  the  right  annexed  of 
nominating  any  person,  canonically  qualified,  to 
officiate  in  that  church,  of  which  he  was  the  founder 
and  patron.  And  this  power  is,  by  derivation  of 
title  from  the  lords  of  manors  and  from  the  dissolved 
monasteries,  now  vested  in  many  cases  in  other 
private  persons,  and  in  corporations,  both  lay  and 
ecclesiastical.  But  neither  an  alien  nor  a  Roman 
Catholic  may  exercise  the  rights  of  a  patron,  or  present 
to  a  living  ;  for  if  an  alien  purchase  an  advowson 
and  a  vacancy  occur,  the  Crown  presents,  and  if  a 
Roman  Catholic,  the  University  of  Oxford  or  of 
Cambridge  (Presentation  of  Benefices  Act,  1713,  s.  1). 
Apparently,  a  Jew  (although  unconverted),  pro- 
vided he  be  the  owner  of  an  advowson  in  his  own 
right,  may  present  ;  but  should  such  a  person  hold 
any  office  in  the  gift  of  the  Crown,  to  which  the  right 
of  presentation  or  of  appointment  to  any  ecclesiastical 
benefice  is  annexed,  he  may  not  in  such  a  case  present, 
the  right  of  presentation  devolving  upon  the  Arch- 
bishop of  Canterbury  for  the  time  being  (Jews  Relief 
Act,  1858,  s.  4). 

Before  the  Benefices  Act,  1898,  not  only  the 
advowson  itself  but  the  next  presentation  to  the  living 
(or  any  number  of  future  presentations)  might  have 
an  existing  incumbency.  Now,  however,  since  that 
been  freely  sold  and  conveyed  by  the  owner  during 
Act,  the  transfer  of  the  right  of  patronage  must  be  of 
the  whole  right  of  the  transferor  ;  and  no  transfer  is 
valid,  unless  more  than  twelve  months  have  at  the  date 
of  transfer  elapsed  since  the  last  admission  to  the 
benefice.  Moreover,  no  advowson  may  be  offered 
for  sale  by  auction  except  in  conjunction  with  a  manor 
or  not  less  than  one  hundred  acres  of  land  in  the  same 
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or  an  adjoining  parish  (s.  1  (2)).  The  transfer  must, 
within  one  month,  be  registered  in  the  registry  of  the 
bishop  of  the  diocese  ;  but  a  transmission  on  death  or 
the  like,  or  on  the  appointment  of  a  new  trustee,  is  not 
to  be  deemed  a  transfer  for  this  purpose.  Moreover, 
the  exercise  of  the  right  of  patronage  by  any  patron  is 
subject  to  the  restrictions  imposed  by  the  law  of  lapse, 
and  by  the  law  of  simony ;  of  each  of  which  subjects 
it  is  now  proper  to  give  some  account. 

Lapse  is  a  species  of  forfeiture,  whereby  the  right 
of  presentation  accrues  to  the  bishop  of  the  diocese, 
by  neglect  of  the  patron  to  present ;  to  the  archbishop 
of  the  province,  by  neglect  of  the  bishop  ;  and  to  the 
Crown,  by  neglect  of  the  archbishop.  For,  it  being  in 
the  interest  of  religion,  and  for  the  good  of  the  public, 
that  the  church  should  be  provided  with  an  officiating 
minister,  the  law  gives  this  right  of  lapse,  in  order  to 
quicken  the  patron,  who  might  otherwise  suffer  the 
church  to  remain  vacant.  The  period  of  neglect, 
after  which  the  title  to  present  by  lapse  accrues  from 
the  one  person  entitled  to  the  others  successively, 
is  six  calendar  months,  that  is,  182  days,  exclusive 
of  the  day  of  the  avoidance.  And  if  the  bishop  does 
not  collate  his  own  clerk  immediately  to  the  living 
on  his  right  by  lapse  accruing,  and  the  patron  pre- 
sents, though  after  six  months  have  elapsed,  yet  the 
patron's  presentation  is  good ;  and  the  bishop  is 
bound  to  institute  the  patron's  clerk.  So,  also,  and 
for  the  same  reason,  if  the  bishop  suffers  the  pre- 
sentation to  lapse  to  the  archbishop,  the  patron 
may  present  before  the  archbishop  has  filled  up  the 
benefice.  But  if  the  presentation  should  lapse  to  the 
Crown,  prerogative  here  intervenes  and  makes  a 
difference  ;  and  the  patron  does  not  recover  his  right 
till  the  King  has  satisfied  his  turn  by  presentation. 

Siynony  is  the  corrupt  procurement  of  any  person  to 
an  ecclesiastical  benefice,  for  money,  gift,  or  reward. 
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Divers  Acts  of  Parliament  have  from  time  to  time 
been  passed  to  restrain  the  practice,  for  instance, 
the  31  Eliz.  (1588)  c.  6,  whereby  if  any  patron,  for 
money  or  reward,  or  promise  of  money  or  reward, 
presents  a  person  to  any  benefice  with  cure  of  souls  or 
other  ecclesiastical  benefice  or  dignity,  both  the  giver 
and  the  taker  are  to  be  fined,  the  presentation  is  to  be 
void,  and  the  presentee  is  rendered  incapable  of  ever 
enjoying  the  same  benefice,  and  the  Crown  presents 
for  that  turn. 

By  the  Simony  Act,  1713,  any  person  who,  for  money 
or  reward,  or  promise  of  money  or  reward,  procures 
the  next  presentation  to  any  living,  and  is  presented 
to  it  thereupon,  is  made  subject  to  all  the  ecclesiastical 
penalties  of  simony,  and  is  disabled  from  ever  hold- 
ing the  benefice  ;  the  presentation  devolving  to  the 
Crown.  By  the  Clerical  Subscription  Act,  1865, 
every  person  instituted  or  collated  to  any  benefice 
or  licensed  to  any  perpetual  curacy,  lectureship, 
or  preachership,  must  previously  make  and  sub- 
scribe (in  addition  to  the  other  declarations  required 
by  that  statute)  a  declaration  that  he  has  not  com- 
mitted simony.  The  form  of  this  declaration,  as 
appointed  by  the  Benefices  Act,  1898,  s.  1  (4),  and 
as  given  in  the  Schedule  to  that  Act,  is  to  the  same 
effect ;  and,  to  prevent  any  evasion,  the  words  of  the 
declaration  are  very  precise. 

3.  Tithes  (decimce),  or  '  tenths,'  are  a  species  of  incor- 
poreal hereditament ;  and  they  are  capable  of  being 
held  either  by  laymen,  in  the  capacity  of  impro- 
priators, or  by  the  clergy,  in  right  of  their  churches. 
Tithes,  in  the  strict  sense,  are  the  tenth  part  of  the 
increase,  yearly  arising,  upon  the  lands  and  on  the 
personal  industry  of  the  inhabitants  of  the  parish  ; 
the  first  species  being  either  prcedial,  as  in  the  case  of 
corn,  grass,  hops,  and  wood,  or  7mxed,  as  in  the  case 
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of  wool,  milk,  pigs,  &c.  ;  and  the  second  species 
being  personal,  as  in  the  case  of  manual  occupations, 
trades,  fisheries,  and  the  like.  Prsedial  tithes  are 
still  sometimes  spoken  of  as  the  '  great  tithes  '  ;  the 
other  two  being  the  '  small  tithes.'  According  to  the 
original  conception  of  tithes,  they  were  paid  in  kind  ; 
that  is  to  say,  the  parson  was  actually  entitled  to  so 
much  corn,  &c.,  from  his  parishioners.  But,  as  we  shall 
see,  owing  to  the  difficulty  of  collecting  them,  they  have 
gradually  come  to  be  replaced  by  payment  of  an 
annual  sum  of  money,  called  '  tithe  rent-charge.' 

Certain  persons  were  exempted  from  the  pa5'^ment  of 
tithes,  and  are  therefore  now  exempted  from  payment 
of  tithe  rent-charge.  One  ground  of  exemption  is 
personal  ^privilege  ;  e.g.,  the  Crown,  by  its  prerogative, 
is  discharged  from  all  tithes.  So  a  vicar  pays  no 
tithes  to  the  rector,  nor  the  rector  to  the  vicar.  But 
these  privileges  are  personal,  both  to  the  Crown  and 
clergy,  and  do  not  extend  to  their  tenant  or  lessee 
of  the  lands.  Again,  spiritual  corporations  were 
always  capable  of  having  their  lands  totally  discharged 
of  tithes  in  various  ways  ;  and  if  a  man  can  show  his 
lands  to  have  been  formerly  abbey  lands,  imme- 
morially  discharged  of  tithes,  that  will  be  a  good 
exemption. 

Again,  any  owner  of  lands  may  claim  an  exemption, 
either  partial  or  total,  from  tithes,  by  reason  of  a  real 
composition.  This  was  an  agreement  made  between 
the  landowner  and  the  incumbent,  with  the  consent 
of  the  Ordinary  and  the  patron,  that  the  lands  should, 
for  the  future,  be  discharged  from  the  payment  of 
tithes,  by  reason  of  some  land  or  other  real  recompense 
having  been  given  in  lieu  and  satisfaction  thereof. 

Moreover,  prior  to  the  Tithe  Commutation  Acts, 
all  persons,  spiritual  or  lay,  might  claim  by  custom 
a  modus,  that  is  a  partial  exemption  from  tithes  ;  as 
where,  by  immemorial  usage,  a  particular  manner  of 
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tithing  had  been  allowed,  different  from  the  payment 
of  one-tenth  of  the  annual  increase. 

Lastly,  tithes  are  not  payable  where  they  have  been 
commuted,  as  practically  all  tithes  have  now  been 
commuted  into  tithe-rent-charge  under  the  Tithe 
Commutation  Act,  1836,  and  the  various  statutes 
since  passed  for  the  amendment  of  that  Act.  Under 
these  statutes,  the  payment  of  the  tithe-commutation 
is  to  be  half-yearly,  the  amount  fluctuating  according 
to  the  price  of  corn.  The  machinery  for  ascertaining 
that  price  was  formerly  as  follows.  In  January  every 
year,  an  advertisement  was  inserted  in  the  London 
Gazette,  under  the  authority  of  the  Board  of  Trade, 
stating  the  average  price  of  British  wheat,  barley, 
and  oats,  for  the  seven  (now  fifteen)  years  ending  on 
the  Thursday  before  the  Christmas-day  then  last 
preceding  ;  and  every  half-year's  payment  by  each 
parish  was  to  vary  so  as  to  equal  the  then  value 
(according  to  the  price  as  so  ascertained)  of  the 
number  of  bushels  of  wheat,  barley,  and  oats,  in  equal 
shares,  which  could  then  be  purchased,  according  to 
the  prices  advertised  in  January,  1837,  by  the  sum 
for  which  the  parish  tithes  were  commuted.  Owing, 
however,  to  the  enormous  rise  in  the  price  of  corn 
during  the  late  war,  it  became  necessary  to  amend 
this  mode  of  assessment ;  and,  by  the  Tithe  Act, 
1918,  the  average  prices  published  in  January,  1918, 
are  to  control  the  sums  payable  until  the  year  1926, 
while  in  that  year,  and  thereafter,  the  average  will  be 
taken  on  the  previous  fifteen,  not  the  previous 
seven,  years.  Otherwise  the  complicated  procedure 
provided  by  the  Act  of  1836  is  retained  ;  its  object 
being  to  relieve  the  farming  community  (who  are 
the  principal  tithe-payers)  in  years  when  the  price  of 
corn  is  at  a  low  level. 

By  the  Tithe  Act,  1891,  however,  tithe -rent-charge 
is  for  the  future  made  payable  by  the  landowner ;  and 
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any  future  contract  of  the  tenant  to  pay  it  is  made 
void.  If  the  landowner  refuses  to  pay  tithe-rent- 
charge,  he  must  be  sued  in  the  county  court ;  and 
the  judgment  may  be  enforced  by  distress  upon  the 
lands  (if  the  landowner  is  in  actual  occupation)  or  by 
the  appointment  of  a  receiver,  if  the  land  is  occupied 
by  a  tenant.  The  High  Court  has  now  no  jurisdiction 
in  actions  for  the  recovery  of  tithe-rent-charge.  And 
the  action  in  the  county  court  must  be  commenced 
within  two  years  after  the  charge  becomes  due  ;  so 
that  only  two  years'  arrears  can  be  recovered. 

Tithe-rent-charge  is  '  rent '  within  the  meaning  of 
the  Real  Property  Limitation  Act,  1833,  and  ia 
therefore  finally  barred  by  sixty  years'  (or  two  incum- 
bencies and  six  years')  non-payment. 

4.  Oblations,  the  last  kind  of  ecclesiastical  property, 
consist  of  various  fees,  dues,  and  offerings.  Amongst 
these  we  may  mention  surplice  fees,  which  are  payable 
to  the  incumbent  upon  the  marriage  or  burial  of  any 
person  in  the  church,  fees  for  making  search  in  the 
parochial  registers  of  baptisms,  marriages,  and  burials, 
and  Easter  offerings,  which  are  in  practice  a  free- 
will gift  from  the  parishioners  to  the  parson,  but 
which  may  in  theory  still  be  sued  for  under  an  Act 
of  1695. 

With  regard  to  all  types  of  ecclesiastical  property, 
the  rule  is,  as  might  be  expected,  that  it  cannot  be 
alienated,  since  it  has  been  given  in  perpetuity  as  an 
endowment  for  sacred  purposes.  But  by  a  number 
of  statutes,  it  has  now  become  possible,  subject  to 
various  conditions,  for  land  belonging  to  the  church 
to  be  sold  or  let  on  lease.  The  chief  Acts  at  present 
in  force  are  the  Ecclesiastical  Leases  Act,  1842,  and 
the  Glebe  Lands  Act,  1888.  The  details  of  the  pro- 
cedure prescribed  by  them  cannot  be  set  out  here ; 
but    the    consent    of    the    bishop,    the    Ecclesiastical 
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Commissioners,  or  the  Ministry  of  Agriculture,  as  the 
case  may  be,  is  necessary  for  any  alienation,  and  the 
proceeds  of  a  sale  must  be  handed  over  to  the 
Ecclesiastical  Commissioners,  who  will  investthe  money 
for  the  benefit  of  the  corporation  concerned.  Tithe- 
rent-charge  may  be  redeemed  by  the  landowner  for 
a  sum  which,  when  invested,  will  produce  a 
corresponding  amount  of  income  for  the  incumbent 
of  the  benefice  (Tithe  Acts,  1836  to  1918). 


V.  The  Doctrine  and  Worship  of  the 
Church  of  England. 

For  many  centuries  after  the  introduction  of 
Christianity  among  the  English  by  St.  Augustine's 
mission,  and  the  definite  establishment  of  the  Roman 
'  obedience  '  at  the  Synod  of  Whitby  in  664,  the 
doctrine  and  ritual  of  the  Church  of  England  were 
governed  by  the  general  body  of  the  Canon  Law  of 
the  Western  Church,  having  its  headquarters  at  Rome. 
But,  in  view  of  the  rupture  with  the  PajDal  See  which 
took  place  at  the  era  of  the  Reformation,  it  was 
found  necessary  to  resort  to  the  civil  legislature  for 
sanction  to  documents  containing  an  authoritative 
exposition  of  the  Reformed  faith,  and  for  the 
establishment  of  ajDpropriate  forms  of  worship.  From 
that  era,  the  power  of  the  ecclesiastical  authorities, 
even  in  matters  of  religion  and  of  worship,  has  been 
exercised  in  subordination  to  the  positive  enactm.ents 
of  the  civil  legislature. 

Accordingly,  the  Articles  of  Religion,  originally 
forty-two  in  number,  but  afterwards  reduced  to 
thirty-nine  (and  commonly  called  the  '  Thirty-nine 
Articles '),  were  framed  by  Archbishop  Cranmer, 
with  the  assistance  of  other  persons  of  distinguished 
learning  and  piety,  in  the  reign  of  Edward  the  Sixth  ; 
and  these  were  reduced  to  their  present  form  in  the 
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convocation  of  the  archbishops  and  bishops  of  both 
provinces,  held  at  London  in  the  reign  of  Queen 
Elizabeth,  in  1562,  being  finally  adopted  in  1571. 
By  these  articles  (among  other  matters)  the  canonical 
authority  of  the  different  books  of  the  Bible  was 
declared  ;  a  new  version  of  the  Holy  Scriptures  being 
afterwards  made  in  the  reign  of  James  the  First, 
which  is  still  in  use  under  the  denomination  of  King 
James's  Bible.  Though  there  are  certain  revisions  of 
a  comparatively  recent  date,  these  have  no  statutory 
authority. 

The  Liturgy  or  Form  of  Church  Service,  commonly 
called  the  Book  of  Common  Prayer,  was  also  first 
framed  in  the  reign  of  Edward  the  Sixth,  and  by 
the  same  persons  as  the  Articles.  Prior  to  the 
Reformation,  various  liturgies  had  been  in  use  in 
different  parts  of  the  realm.  But  a  new  ritual,  with 
rubrics  prescribing  the  order  and  form  to  be  pursued, 
was  then  compiled,  under  the  direction  of  that  prince, 
for  the  uniform  observance  of  the  whole  reformed 
Church  of  England.  This  ritual,  which  corresponds, 
for  the  most  part,  to  our  present  Book  of  Common 
Prayer,  was  established  by  the  statute  2  &  3  Edw.  VI. 
(1548),  c.  1,  and  was  confirmed  in  its  present  form, 
by  14  Car.  II.  (1662),  c.  4,  usually  described  as  'The 
Act  of  Uniformity.' 

The  supremacy  of  the  Crown,  in  matters  eccle- 
siastical, was  finally  established  by  1  Eliz.  (1558)  c.  1. 
usually  called  '  The  Act  of  Supremacy  ' — a  statute 
which,  in  the  first  place,  provides  that  no  foreign 
prince  or  potentate,  spiritual  or  temporal,  shall 
exercise  an}?^  manner  of  jurisdiction  or  privilege, 
spiritual  or  ecclesiastical,  within  this  realm  or  the 
dominions  thereof  ;  and  next,  that  such  jurisdictions 
and  privileges  as  had  before  been  exercised  by  any 
spiritual  or  ecclesiastical  power,  for  visitation  and 
correction  of  the   Church,   shall  for  ever  be  united 
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and  annexed  to  the  imperial  crown  of  this  realm. 
But  the  Act  of  Elizabeth  was  merely  declaratory  ; 
for  the  ecclesiastical  supremacy  of  the  Crown  had 
been  before  claimed  by  24  Hen.  VIII.  (1532)  c.  12  and 
26  Hen.  VIII.  (1534)  c.  1,  and  indeed,  prior  to  the 
Reformation,  by  the  Statute  of  Praemunire  (16  Ric.  II. 
(1392)  c.  5). 

The  new  regulations  thus  introduced  by  Parliament, 
taken  in  connection  with  other  legislative  enactments 
of  the  same  era,  but  of  subordinate  importance,  and 
in  connection  also  with  the  Canon  Law,  which  still 
gives  the  rule  where  the  statutes  are  silent,  have 
constituted,  from  the  period  of  which  we  speak,  and 
still  constitute,  the  standard  of  faith,  worship,  and 
discipline  in  the  Church  of  England ;  and  for  a  beneficed 
clergyman  advisedly  to  maintain  any  doctrine  in 
derogation  of  the  King's  supremacy,  or  of  the  Thirty- 
nine  Articles,  or  of  the  Liturgy  as  by  law  established, 
or  to  neglect  to  declare  his  assent  publicly  to  such 
articles  and  liturgy  at  the  time  and  in  the  place 
appointed  for  that  purpose  (p.  334),  or  to  use  any 
other  form  of  prayer  than  that  contained  in  such 
liturgy  is,  as  we  have  seen  (p.  335),  a  ground  for 
depriving  him  of  his  benefice. 

The  most  frequent  cases  in  which  an  ecclesiastical 
court  nowadays  has  to  consider  the  rules  governing 
the  doctrine  and  worship  of  the  Church  arise  in  con- 
nection with  the  rites  and  ceremonies  which  it  is 
sought,  sometimes  legally  and  sometimes  illegally, 
to  re-introduce  into  the  Liturgy  from  the  practices 
current  in  pre-Reformation  times  ;  and  it  will  be 
found  that  many  pages  of  the  Law  Reports  are  covered 
by  decisions  of  the  provincial  courts  and  of  the  Privy 
Council  on  such  matters  as  the  vestments  to  be  worn 
by  priests,  the  use  of  ceremonial  lights  and  of  incense, 
and  the  ornaments  of  the  church  generally. 
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CHAPTER  XIII. 

RELIGIOUS  BODIES  OTHER  THAN  THE  CHURCH  OF 

ENGLAND. 


The  Church  of  England  assumed  its  present  legal 
position  shortly  after  the  dissolution  of  the  monas- 
teries. Even  in  the  reign  of  Edward  the  Sixth, 
however,  there  were  people  who  refused  to  conform 
to  the  State-regulated  doctrine  and  worship,  and  dis- 
sented therefrom.  Such  people  were  known  as  Non- 
conformists ;  and,  by  a  statute  of  the  year  1551,  it 
was  made  a  criminal  offence  to  attend  any  form  of 
worship  other  than  that  by  law  established.  The 
steps  by  which  the  disabilities  of  Nonconformists 
Avere  removed  are  too  intricate  to  trace  in  detail ;  but 
the  following  statutes  are  amongst  the  most  important. 

First,  by  the  Toleration  Act  of  1688  (1  W.  &  M. 
c.  18),  persons  dissenting  from  the  Church  of  England 
(except  papists  and  unitarians)  were  allowed  freely  to 
assemble  for  religious  worship  according  to  their  own 
forms,  and  in  places  of  meeting  duly  certified  ;  on 
condition,  however,  of  their  taking  the  oaths  of 
allegiance  and  of  supremacy,  and  making  a  declara- 
tion against  transubstantiation,  and  (in  the  case  of 
dissenting  ministers)  subscribing  also  to  certain  of  the 
Thirty- nine  Articles.  By  the  Nonconformists  Relief 
Act,  1779,  dissenting  preachers  or  teachers  were 
entitled  to  the  Ijencfits  of  the  Toleration  Act  without 
signing  any  of  the  Articles,  on  subscribing  a  declaration 
professing  themselves  to  be  Christians  and  Protestants, 
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and  expressing  their  belief  that  the  Scriptures  contain 
the  revealed  will  of  God,  and  the  rule  of  doctrine  and 
practice.  Then,  by  the  Places  of  Religious  Worship 
Act,  1812,  dissenters  were  relieved  from  the  necessity 
of  taking  any  oaths  or  subscribing  any  declaration, 
unless  required  so  to  do  by  some  Justice  of  the  Peace  ; 
by  the  53  Geo.  III.  (1813)  c.  160,  that  clause  of  the 
Toleration  Act,  which  excepted  unitarians  from  the 
benefit  of  its  enactments,  was  repealed  ;  and,  by  the 
Nonconformist  Chapels  Act,  1844,  the  benefits  of  the 
above  three  Acts  were  extended  to  endowments  for 
dissenters  made  prior  to  those  Acts.  Ultimately,  in 
order  to  render  the  benefits  of  the  Universities  of 
Oxford,  Cambridge,  and  Durham  more  freely  accessible 
to  the  nation,  it  was,  by  the  Universities  Tests  Act, 
1871,  enacted,  that  anj^  person  might  take  any  degree 
(other  than  a  divinity  degree)  in  any  of  these  uni- 
versities, and  hold  any  lay  office  therein,  or  in  any 
then  subsisting  college  thereof,  without  either 
subscribing  any  article  or  formulary  of  faith,  or 
making  any  declaration  or  taking  any  oath  respecting 
his  religious  belief  or  profession,  or  conforming  to  any 
religious  observance,  or  attending  or  abstaining  from 
any  form  of  public  worship,  or  belonging  to  any 
specified  church,  sect,  or  denomination. 

At  the  present  day,  the  '  Free  Churches,'  as  the 
principal  bodies  of  protestant  nonconformists  are 
called,  are,  in  the  eyes  of  the  law,  merely  voluntary 
associations  governed  by  such  regulations  as  their 
members  have  agreed  upon.  Such  regulations,  more- 
over, chiefly  deal  with  the  doctrine,  worship,  and 
internal  government  of  the  church,  and  are,  therefore, 
not  subject  to  be  dealt  with  here.  The  regulations 
(it  may  be  said)  do  not  in  any  way  oust  the  laws  of 
the  realm  ;  and,  accordingly,  any  member  of  a  church 
who  considers  himself  aggrieved,  may  still,  as  a  last 
resort,    apply   to   the   secular   courts   in   support,    or 
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defence,  of  his  alleged  rights.  Upon  the  question  of 
doctrine,  however,  by  the  Nonconformist  Chapels 
Acts,  1844,  it  was  provided  that  the  religious  doctrines 
or  opinions  or  mode  of  regulating  worship,  for  the 
preaching  or  promotion  of  which  a  meeting  house  has 
been  held,  may  be  collected  from  twenty-five  years' 
usage,  immediately  preceding  any  suit  relating  to 
such  meeting  house,  of  the  congregation  frequenting 
the  same,  where  not  expressly  stated  in  the  deed  of 
trust  thereof. 

Each  of  the  Free  Churches  is  a  separate  and  distinct 
organisation.  In  later  years,  however,  there  has  been 
co-operation  in  matters  that  particularly  affect  non- 
conformists. For  this  purpose  the  National  Free 
Church  Council,  composed  of  representatives  of  each 
of  the  Free  Churches,  has  been  formed. 

As  regards  Roman  Catholics,  most  of  the  penalties 
and  disabihties  to  which  they  were  at  one  time  subject, 
were  removed  by  the  Roman  Catholic  Relief  Act,  1829. 
By  this  Act  Roman  Catholics  are  enabled  to  exercise 
any  franchise  or  civil  right  whatever,  except  in  certain 
cases  where  their  doing  so  would  presumably  be 
prejudicial  to  Protestantism,  as  in  the  case  of  pre- 
senting to  a  benefice  ;  and,  therefore,  since  the  above 
statute,  Roman  Cathohcs  have  been  able  to  hold  any 
office  whatever,  except  those  of  King  or  Regent  of  the 
United  Kingdom  ;  of  Lord  Chancellor  of  Great  Britain, 
or  Keeper  of  the  Great  Seal  ;  of  Lord  High  Com- 
missioner to  the  General  Assembly  of  the  Church  of 
Scotland  ;  or  of  any  office  in  the  Church  of  England, 
or  in  the  Church  of  Scotland,  or  in  the  ecclesiastical 
courts,  or  certain  offices  in  the  universities,  colleges, 
and  public  schools  of  this  kingdom.  Finally,  by  other 
Acts,  and  principally  by  the  Religious  Disabilities 
Act,  1846,  and  the  Office  and  Oath  Act,  1867,  almost 
all  the  personal  disabilities  of  Roman  Catholics  have 
been  removed  ;    while,  at  the  accession  of  his  present 
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Majesty  to  the  throne,  by  the  Accession  Declaration 
Act,  1910,  the  royal  declaration  against  the  belief  and 
doctrines  of  the  Roman  Catholic  Church,  formerly  so 
offensive  to  the  feelings  of  Roman  Catholics,  was 
converted  into  a  simple  profession  of  adherence  to 
protestantism.  Finally,  by  the  Roman  Catholic 
Charities  Acts,  1832  and  1860,  Roman  Catholics 
have  been  placed  practically  on  the  same  footing  as 
protestant  dissenters,  in  the  matter  of  property  held 
for  religious  or  charitable  purposes. 

The  Jews,  although  they  also  were  formerly,  even 
in  England,  subject  to  many  hardships  and 
degradations,  and  long  remained  under  peculiar 
disquahfications  (all  Jews,  for  instance,  once  had  to 
distinguish  themselves  by  wearing  yellow  badges), 
have,  for  some  time,  also  been  reheved  of  their  hard- 
ships and  degradations  ;  and  their  disqualifications 
have  mostly  been  removed.  But,  as  we  have  seen 
(p.  349),  a  Jew,  although  an  Enghshman  born,  is  still 
(like  Roman  Cathohcs)  unable  to  present  to  any  ecclesi- 
astical benefice,  the  right  of  presentation  to  which  may 
belong  to  any  office  in  the  appointment  of  the  Crown 
which  he  may  happen  to  fill. 

Jewish  synagogues  may  be  registered  under  the 
Places  of  Worship  Registration  Act,  1855.  And  so 
far,  in  fact,  has  the  toleration  of  this  sect  been  carried 
that,  whereas  Coke  in  the  seventeenth  century  con- 
sidered them  to  be  of  the  same  status  as  alien  enemies, 
nowadays  a  Jew  is  even  allowed  to  be  sworn  in  a  court 
of  justice  by  a  process  different  from  that  which  is 
used  by  Christians.  Of  course  we  are  here  referring 
to  those  who  are  Jews  by  religion,  not  to  Jews  who, 
or  whose  ancestors,  have  forsaken  the  rehgion  of  their 
forefathers.  The  law  does  not  differentiate  on  a 
merely  caste  basis  between  the  Jew  and  the  Gentile. 

None  of  the  disabilities  inflicted  on  dissenters  from 
the  Established  Church  by  the  policy  of  intolerance 
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inaugurated  in  the  sixteenth  century,  and  carried  to 
its  bitter  chmax  in  the  seventeentli,  was  more  keenly 
resented  by  nonconformists  than  that  which  deprived 
them  of  the  comfort  and  consolation  of  their  own 
religious  teachers  in  the  solemn  offices  of  baptism, 
marriage,  and  burial ;  and  it  is,  therefore,  fortunate 
to  be  able  to  record  that,  from  the  first  half  of  the 
nineteenth  century,  there  has  set  in  a  tide  of  legislation 
which  has  swept  away  most  of  these  disabilities. 

As  regards  marriages  and  burials,  first,  under  the 
Marriage  Act,  1836,  and  the  Marriage  and  Registration 
Act,  1856.  as  amended  by  the  Marriage  Act,  1898, 
marriages  can  now  be  solemnised  in  registered  non- 
conformist places  of  worship  in  the  presence  of  a 
registrar  of  the  district  or  a  person  duly  authorised 
by  the  trustees  or  governing  bodj^  of  the  building, 
or  of  some  other  registered  building  in  the  same 
registration  district.  Second,  the  Burial  Laws 
Amendment  Act,  1880,  enables  burials  to  take  place 
in  a  churchyard  or  other  consecrated  burial  ground 
without  the  performance  of  the  burial  service  of  the 
Church  of  England,  and  without  the  presence  of  a 
minister  of  that  Church.  With  regard  to  the  first 
of  these  two  subjects,  more  will  be  said  in  that  later 
part  of  this  volume  which  treats  of  marriage  law 
generally  (Chapter  XVI.). 

Moreover,  nonconformist  bodies  can  now  always 
secure  the  assistance  of  the  Charity  Commissioners  in 
the  management  of  their  charities,  and  have,  further, 
no  difficulty  in  ol)taining  the  aid  of  Parliament  in 
effecting  changes  in  their  constitution  and  making 
regulations  which  cannot  be  effected  or  made  without 
recourse  to  that  aid. 

Thus  amply  has  the  law  at  length  provided  for 
the  freedom  of  religious  opinions  ;  but,  with  all  this 
toleration,  the  rights  and  pre-eminence  of  the  Estab- 
lished  Church   are    maintained    inviolate.     And    the 
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Church  of  England  retains,  in  full  possession,  all  her 
dignities  and  endowments,  except  those  which,  at  the 
period  of  the  Reformation,  she  lost  by  the  dissolution 
of  the  monasteries. 


NOTE  ON  AUTHORITIES. 

IHalshury^s    "  Laws    of    England,^''    art.    "  Ecclesiastical    Law,''^ 
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PART  IV. 

ASSOCIATIONS  OF  PERSONS. 


CHAPTER  XIV. 

CORPORATIONS. 


The  person  who  holds  a  legal  right  or  is  subject  to  a 
legal  duty  is,  as  a  rule,  an  individual.  But  it  is  clear 
that  if  several  individuals  join  together  for  any  purpose, 
there  exists  in  their  association  something  more  than 
the  mere  individuals  who  compose  it.  Two  men  may 
form  a  partnership  ;  twenty  or  thirty  men  may  con- 
stitute themselves  into  a  club  ;  a  million  men  may 
join  a  Trade  Union — in  each  of  these  cases  we  speak 
of  the  association  when  formed,  of  the  firm,  the  club, 
and  the  union,  as  being  an  entity  in  some  way  in- 
dependent of  its  members,  an  entity  which  preserves 
its  name  and  character,  even  after  its  members 
are  dead  and  have  been  replaced  by  their  successors. 
We  speak  of  such  groups  as  Associations. 

Now,  according  to  English  law,  some  associations 
of  persons  can  themselves  be  the  bearers  of  rights 
and  duties,  can  enter  into  contracts,  can  buy  and  sell 
land,  can  sue  and  be  sued.  They  are  very  like 
individuals.  They  are  in  fact  juristic  or  legal  persons. 
On  the  other  hand,  other  associations  lack  these 
qualities.  The  law  does  not  recognise  in  them  any 
personality  beyond  the  individual  personalities  of 
their  members. 
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What  is  the  criterion  that  distinguishes  one  class 
of  association  from  the  other  ?  The  answer  is  quite 
simple.  Independent  juristic  personality  can  only  be 
conferred  upon  an  association,  according  to  English 
law,  by  some  act  on  the  part  of  the  State,  represented 
either  by  the  Crown  in  the  exercise  of  its  prerogative 
rights,  or  by  the  sovereign  power  of  Parliament.  When 
this  quality  of  personality  is  conferred  upon  an  associa- 
tion, it  is  called  a  Corporation  ;  and  a  body  of  persons 
which  has  not  received  this  gift  of  personality  from  the 
State  is  spoken  of  as  an  'unincorporated  association.' 
It  happens  that  the  three  illustrations  we  gave  above 
of  associations — a  partnership,  a  club,  and  a  Trade 
Union — faU  into  the  latter  category.  None  of  them 
is  a  legal  'persona.  A  limited  company,  on  the  other 
hand,  is  a  corporation.  But,  as  we  shall  see,  although 
an  unincorporated  association  lacks  some  of  the 
incidents  that  constitute  a  full  legal  personality, 
nevertheless  the  Legislature  has  conferred  upon  a 
number  of  them  special  rights  and  liabiUties, 
recognising,  in  other  words,  the  existence  of  the 
association  as  a  legal  entity,  though  not  as  a  legal 
person.  Corporateness,  it  should  be  added,  may  also 
be  granted  to  a  single  person  only  and  his  successors, 
who  thus  constitute  a  '  corporation  sole.' 

We  shall  deal  in  this  chapter  with  corporations,  and 
in  the  following  one  with  unincorporate  associations. 

A  corporation  is  an  artificial  person  endowed  with 
the  capacity  of  perpetual  succession.  That  is  to  say, 
it  is  distinct  from  its  mortal  members,  and  not 
affected  by  their  death.  It  is  not  like  an  individual 
whose  rights  and  Habilities  pass  on  his  death  by 
succession  to  his  representatives.  Some  corporations 
may  be  dissolved,  which  is  equivalent  to  the  death 
of  an  individual ;  but,  until  dissolved,  they  go  on 
existing  perpetually. 

Corporations    are    divided    into    several    different 
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classes,  of  which  the  following  are  the  most 
important  : 

Corporations  may  be  aggregate  or  sole.  Cor- 
porations aggregate  consist  of  many  persons  united 
together  into  one  society  ;  such  as  are  the  mayor, 
aldermen,  and  citizens  of  a  city,  the  dean  and  chapter 
of  a  cathedral  church,  and  the  like.  Corporations 
sole  consist  of  one  person  only  and  his  successors  ; 
of  which  kind  are  the  monarch,  all  bishops,  all  rectors 
or  parsons,  and  the  like.  As  regards  a  rector  or  parson 
in  particular,  the  endowments  of  the  living  are  vested 
in  him  as  for  a  freehold  estate  ;  and  this  freehold,  if 
vested  in  him  in  his  natural  capacity,  would  on  his 
death  have  descended  to  his  heirs,  who  might  or  might 
not  have  been  compellable  to  convey  it  to  the  next 
incumbent.  At  the  best,  the  conveyance  would  have 
been  attended  with  expense  and  trouble,  to  be  repeated 
again  and  again  on  every  change  of  incumbent.  The 
law,  therefore,  has  wisely  ordained  that  the  parson. 
qud  parson,  shall  never  die,  any  more  than  the  King, 
by  making  him  and  his  successors  a  corporation.  By 
this  means  all  the  rights  of  the  parsonage  are  preserved 
entire  to  the  successor  ;  for  the  present  incumbent, 
and  his  predecessor  who  lived  eight  centuries  ago,  are 
in  law  one  and  the  same  person.  And  what  was  given 
to  the  one,  was  given  to  the  other  also.  Similarly, 
the  Public  Trustee  and  the  Treasury  Solicitor  are  each 
a  corporation  sole  ;  the  legal  personality  of  the  office 
subsists  independently  of  the  actual  official  holding  it. 

Corporations  are  either  ecclesiastical  or  lay.  In 
ecclesiastical  or  spiritual  corporations,  the  members 
are  entirely  spiritual  persons,  such  as  bishops,  parsons, 
and  the  like  (who  are  corporations  sole),  or  such  as 
deans  and  chapters  (who  are  corporations  aggregate). 

Lay  or  temporal  corporations  are  either  civil 
or  eleemosynary  ;  those  which  are  erected  for  tem- 
poral   purposes   (mostly   of   a   commercial   character) 


368    BK.  I.  PUBLIC  LAW. — PT.  IV.  ASSOCIATIONS  OF  PERSONS. 

being  called  civil,  and  those  which  have  been  created 
for  the  perpetual  distribution  of  alms  being  called 
eleemosynary.  Instances  of  civil  corporations  are 
trading  companies,  the  Royal  College  of  Physicians, 
the  Royal  College  of  Surgeons  of  England,  the  Royal 
Society,  and  the  Law  Society.  The  Universities  of 
Oxford  and  Cambridge  are  also  civil  corporations  ;  it 
being  clear  that  they  are  not  ecclesiastical,  but  lay 
corporations,  since  they  are  composed  of  more  laymen 
than  clergy,  and  that  they  are  not  eleemosynary 
foundations,  though  stipends  therein  are  annexed  to 
particular  professors.  For  such  stipends  are  rewards 
pro  opere  et  labor e,  as  in  the  case  of  the  salaried  officials 
of  ordinary  civil  corporations.  Among  eleemosynary 
corporations  may  be  mentioned  hospitals  for  the 
maintenance  of  the  poor,  sick,  and  impotent  ;  also, 
all  colleges,  both  in  our  universities  and  out  of  them, 
which  are  founded  (1)  for  the  promotion  of  piety  and 
learning,  and  (2)  for  affording  assistance  to  the 
members,  in  order  to  enable  them  to  prosecute  their 
studies.  Eleemosynary  corporations,  though  in  some 
things  partaking  of  the  nature  of  ecclesiastical  bodies, 
are  lay  and  not  ecclesiastical,  even  though  composed 
of  ecclesiastical  persons  ;  and  accordingly,  they  are 
not  subject  to  the  jurisdiction  of  the  ecclesiastical 
courts,  or  to  the  visitation  of  the  Ordinary  (or  diocesan) 
in  his  spiritual  character. 

We  will  next  proceed  to  consider  how  corporations 
are  created.  According  to  English  law,  the  King's 
consent  is  absolutely  necessary  to  the  erection  of  any 
corporation.  This  consent  of  the  Crown  may  be  either 
implied  or  express  ;  being  implied,  in  the  case  of 
corporations  which  exist  by  force  of  the  Common  Law 
(such  as  the  King  himself,  for  he  is  a  corporation  sole), 
or  by  prescription  (such  as  the  City  of  Oxford,  which 
has  existed  as  a  corporation  "  time  whereof  the  memory 
"  of  man  runneth  not  to  the  contrary  "),  and  being 
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express,  when  given  either  by  Act  of  Parliament  (of 
which  the  royal  assent  is  a  necessary  ingredient)  or  by 
royal  charter.  Modern  corporations  are  created  bj'' 
one  or  other  of  the  latter  methods.  The  rise  of  the 
trading  corporation,  which  we  know  to-day  as  the 
'Hmited  company,'  and  to  which  we  shall  presently 
recur,  is  one  of  the  most  striking  featm'es  of  English 
legal  history  during  the  past  two  centuries  ;  and  it 
illustrates  both  modes  of  creation.  For  the  early  trad- 
ing companies  {e.g.,  the  East  India  Company)  were 
incorporated  by  royal  charter,  with  a  view  to  enabling 
them  to  sue  and  be  sued ;  while,  later  on,  when  the 
desirability  of  limiting  the  liabihty  of  the  corporators 
or  shareholders  to  the  amount  of  capital  which  they 
had  agreed  to  subscribe  became  more  and  more 
obvious.  Parliament  stepped  in,  and,  by  passing  a 
number  of  statutes,  aU  now  codified  in  the  great 
Companies  (Consohdation)  Act  of  1908,  made  possible 
the  development  of  the  modern  limited  company, 
which  has  played  so  important  a  part  in  making  this 
country  the  chief  commercial  nation  in  the  world. 
A  statute  may  be  passed  either  to  create  one  particular 
corporation,  or,  like  the  Companies  (Consolidation) 
Act,  to  confer  corporateness  automatically  upon  any 
association  of  persons  which  complies  with  its  con- 
ditions. The  prerogative  right  of  the  Crown  to  create 
a  corporation  is  as  valid  to-day  as  it  ever  was  ;  but 
it  is  limited  by  the  rule  (which  ParUament,  of  course, 
can  override)  that  no  charter  can  make  a  grant  which 
is  inconsistent  with  the  Common  Law.  Further,  the 
Crown  has  power  to  grant  a  new  charter  to  an  existing 
corporation. 

When  a  corporation  is  created,  a  name  is  always 
given  to  it,  or,  if  none  is  actually  given,  a  name  will 
attach  to  it  by  impUcation  ;  and  by  that  name  alone, 
it  must  sue  and  be  sued  and  do  all  legal  acts. 

The  domicile  of  a  corporation  is  the  place  in  which 
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it  performs  its  functions.  It  is  English  if  it  carries 
on  its  business  in  England.  But  in  the  famous 
Daimler  Case  [1916]  2  A.  C.  307,  it  was  held  that  a 
company  registered  in  England  and  carrying  on 
business  here  was  to  be  treated  as  an  enemy  company, 
on  the  ground  that  all  the  shareholders  were  enemies, 
and  that  its  agents  were  resident  in  enemy  territory 
or  under  the  control  of  enemies.  Apart  from  special 
circumstances  of  this  nature,  however,  a  foreign 
corporation  is  treated  by  our  law  on  the  same  principles 
as  an  Enghsh  corporation. 

We  turn  next  to  consider  the  principal  characteristics 
of  a  corporation  which  distinguish  it  from  an  unincor- 
porated body  of  persons,  and  show  in  what  respects  it 
resembles  and  in  what  it  differs  from  a  natural  person. 

(1)  A  corporation  may  sue  or  be  sued,  grant  or 
receive,  and  perform  any  act,  by  its  corporate  name, 
as  a  natural  person  may  by  his  individual  name. 

(2)  A  corporation  is  amenable  to  such  judgments 
as  shall  be  given  against  it  in  any  civil  action,  but 
in  respect  only  of  the  corporate  property,  and  not  so 
as  to  fix  the  corporators  with  individual  liability.  It 
may  be  prosecuted  criminally  {R.  v.  Ascanio  Puck  d;  Co. 
(1912)  29  T.  L.  R.  11)  ;  but  no  personal  punishment 
in  respect  of  its  crime  can  be  inflicted  upon  any  of  its 
members  or  officers,  unless  they  are  proved  to  have 
been  individually  implicated  in  such  crime,  or  to  have 
been  guilty  of  contumacy  {R.  v.  Poplar  Council  (No.  2) 
[1922]  1  K.  B.  95). 

(3)  The  acts  of  a  corporation  aggregate  must,  in 
general,  be  under  its  common  seal.  For,  being  an 
invisible  body,  it  cannot  manifest  its  intentions  by 
any  personal  act  or  oral  discourse  ;  and  therefore  it 
acts  and  speaks  only  by  its  common  seal,  the  affixing 
of  the  seal,  and  that  only,  uniting  the  several  assents 
of  the  individual  corporators,  and  making  one  joint 
assent  of  the  whole. 
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This  last  rule  has,  however,  been  considerably 
modified,  both  by  the  relaxations  introduced  by  the 
decisions  of  the  Courts,  and  by  the  legislature  ;  and, 
although  the  matter  will  be  found  summarised  else- 
where, in  connection  with  the  Law  of  Contract  (Vol.  Ill, 
pp.  24-25),  yet  it  is  of  such  importance,  that  the  law 
concerning  it  should  be  somewhat  fully  stated. 

On  the  one  hand,  then,  the  Courts  have  long  admitted 
the  exception  in  favour  of  all  corporations  aggregate, 
that  they  may,  without  the  use  of  the  common  seal, 
do  all  acts  of  a  trivial  and  frequently  occurring  kind 
and  those  which  by  their  nature  do  not  admit  of  delay  ; 
for,  to  require  such  acts  to  be  done  under  seal,  would 
defeat  the  objects  for  which  the  corporation  is  created. 
And,  in  the  case  of  corporations  established  for  trading 
purposes,  the  rule  is,  that  they  may  without  the  use 
of  a  seal  do  all  things  of  ordinary  occurrence  in  that 
trade  ;  the  seal  of  the  company  only  being  required 
for  matters  of  an  unusual  and  extraordinary  kind 
(South  of  Ireland  Colliery  Co.  v.  Waddle  (1869)  L.  R.  4 
C.  P.  617).  Further,  in  the  case  of  companies  incor- 
porated under  the  Companies  (Consolidation)  Act,  1908, 
or  by  special  act  of  Parliament  incorporating  the 
Companies  Clauses  Act,  1845  (s.  97),  the  Legislature 
has  enacted  that  the  company  may  make  without 
the  common  seal  all  contracts  which  an  individual 
may  make  orally  or  in  writing  without  the  use  of  a 
seal.  The  seal  of  the  company  is  only  required  for 
contracts  of  a  kind  which  if  made  by  an  individual 
would  have  to  be  under  seal. 

Another  exception,  applicable  alike  to  trading  and 
to  non-trading  companies,  is,  that  they  are  bound  by 
contracts  upon  an  executed  consideration  to  pay  for 
work  and  labour  done,  or  goods  supplied  for  the 
purposes  of  the  corporation  ;  even  though  the  order 
was  not  given  under  seal.  Thus  in  Laivford  v.  Billericay 
Rural  District  Council  [190.3]    1    K.   B.    772.   a   rural 
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district  council  employed  an  engineer  to  prepare 
certain  plans  for  sewerage  works,  and  attempted  to 
evade  paying  him  for  the  work  by  the  plea  that  the 
contract  was  not  under  the  corporation  seal.  The 
Court  held  that  the  work  was  work  for  the  doing  of 
which  the  council  was  incorporated,  and  that,  having 
ordered  and  received  the  benefit  of  the  work,  it  could 
not  escape  the  liabiUty  to  pay  for  it.  This  exception, 
however,  is  not  applicable  to  contracts  of  urban 
authorities  under  the  Public  Health  Act,  1875,  where 
the  amount  or  value  of  the  contract  exceeds  £50  ;  for 
the  Act  expressly  provides  that  such  contracts  must 
be  under  the  common  seal  of  the  authority. 

(4)  A  corporation  aggregate  is,  in  the  eye  of  the 
law,  a  person,  wholly  distinct  from,  though  composed 
of,  the  individuals  who  make  up  the  corporate  body. 
It  is  said  that  it  has  no  mind  or  body.  It  follows 
from  this,  that  it  can  only  act  by  agents.  So  it 
cannot  appear  in  person  in  the  High  Court,  but  must 
always  do  so  by  attorney,  i.e.,  by  counsel,  or  by  a 
solicitor  in  matters  in  which  solicitors  have  the  right 
of  audience  ;  though  in  a  count}^  court  a  layman  may 
be  appointed  by  it  for  this  purpose  [Kinnell  v.  Harding 
[1918]  1  K.  B.  405).  A  curious  result  of  this  rule 
is  :  that  a  corporation  cannot  be  made  liable  for  a 
representation  as  to  credit  which  is  required  to  be 
made  in  writing  signed  by  the  person  alleged  to  be 
liable,  under  the  terms  of  the  Statute  of  Frauds 
(Amendment)  Act,  1828,  s.  6  {Hirst  v.  W.  Riding 
Banking  Co.  [1901]  2  K.  B.  560). 

Nor  can  a  corporation  be  guilty  of  treason  or  felony, 
or  of  any  crime  which  derives  its  character  from  the 
corrupted  mind  of  the  person  committing  it.  It  can 
however  (as  has  been  said)  be  indicted  for  mis- 
demeanors which  do  not  depend  on  the  mental 
condition  of  the  person  committing  them  (such  as 
obstructing  a  highway)  ;   whether  the    misdemeanor 
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consist  of  an  act  of  omission  or  commission.  And  a 
company  incorporated  under  the  Companies  Acts  may 
be  convicted  of  tlie  statutory  offence  of  selling  to  the 
prejudice  of  the  purchaser  an  article  of  food  not  of 
the  nature,  substance  and  quahty  demanded ;  for 
mens  rea  (or  guilty  knowledge)  is  not  necessary  to 
constitute  the  offence.  Such  a  company  is  also  Hable 
to  be  prosecuted  and  fined  for  divers  statutory  offences 
under  the  Companies  (Consohdation)  Act,  1908.  And, 
in  civil  cases,  on  the  ordinary  rules  of  principal  and 
agent,  it  has  been  held  responsible  for  the  acts  of  its 
servants  ;  even  where  the  act  complained  of  is  not 
actionable  without  proof  of  mahce  {Citizens  Life 
Assurance  v.  Brown  [1904]  A.  C.  423).  So,  too,  a 
corporation  can  bring  an  action  in  respect  of  spoken 
or  written  words  defamatory  of  its  business  or  property, 
but  not  for  words  imputing  personal  misconduct  or 
immoraUty  {South  Hetton  Coal  Co.  v.  N.  E.  News  Co. 
[1894]  1  Q.  B.  133). 

(5)  And,  as  a  corporation  aggregate  sues  and  is  sued, 
and  contracts,  as  one  person,  though  it  is  composed 
of  many  individuals,  so  too  it  holds  property  as  one 
person,  and  is  capable  even  of  acting  as  a  trustee. 
Corporations  aggregate  can  acquire  property  in  goods 
and  chattels  for  the  benefit  of  themselves  and  their 
successors,  just  as  natural  persons  may  for  themselves, 
their  executors  and  administrators.  But  a  sole 
corporation  cannot  own  chattels  (not  even  leaseholds) 
in  its  corporate  capacity  ;  because  such  property  is 
liable  to  be  lost  or  embezzled,  and  would  raise  a 
multitude  of  disputes  between  the  successor  and  the 
executor.  So  a  lease  for  years  granted  to  a  bishop 
and  his  successors  would  go  to  the  executors  of  the 
bishop.  Yet  if  a  sole  corporation  be  the  representative 
of  a  number  of  persons,  e.g.,  the  master  of  a  hospital, 
or  the  dean  of  some  ancient  cathedral,  it  may  take 
goods  in  its  corporate  capacity,  equally  as  a  corporation 
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aggregate  may  do.  A  corporation  was  formerly  incap- 
able of  holding  any  property  as  a  joint  tenant  ;  and 
a  limitation  of  an  estate  to  a  corporation  and  one 
individual,  or  to  two  corporations,  without  words  of 
severance,  made  them  tenants  in  common.  But  this 
disability  has  recently  been  removed  by  the  Bodies 
Corporate  (Joint  Tenancy)  Act,  1899. 

Corporations,  whether  aggregate  or  sole,  may 
(subject  to  the  Statutes  of  Mortmain,  and  to  the 
limitation  we  shall  next  consider)  hold  land  and  other 
real  property,  and  acquire  easements,  profits,  and 
prescriptive  rights,  to  them  and  their  successors,  as 
natural  persons  may  hold  to  them  and  their  heirs. 
It  is  said,  however,  that  a  corporation  cannot  hold 
land  by  copy  of  court  roll. 

These  incidents  of  bodies  corporate  do  not  attach 
to  bodies  unincorporate.  Thus,  the  inhabitants  of  an 
unincorporated  parish  are  not  capable  of  holding  lands 
or  franchises  to  them  and  their  successors  ;  although 
in  many  parishes  lands  are  vested  in  trustees  in  trust 
for  the  inhabitants  of  a  parish  and  are  spoken  of  as 
belonging  to  the  parish,  especially  when  the  instrument 
of  will  or  gift  is  lost,  and  the  trustees  are  not  known. 

And,  though  a  voluntary  society  of  individuals 
should  unite  together  by  mutual  agreement  for  common 
purposes,  should  provide  a  common  stock  by  sub- 
scription, and  should  subject  themselves  to  laws  of 
their  own  creation  for  the  government  of  their  society, 
yet  all  this  will  not  entitle  them  to  the  privilege  of 
suing  or  being  sued  in  their  corporate  capacity,  or 
protect  them  from  individual  liability.  Indeed,  for 
any  persons  to  assume  to  themselves  the  character  of 
a  corporation,  and  to  attempt  to  act  and  to  hold 
themselves  out  as  such  without  a  charter  or  statutory 
authority,  is  a  contempt  of  the  King  by  usurping  on 
his  prerogative  ;  and,  by  proceedings  in  quo  war- 
ranto, the  wrong-doer  may  not  only  be  '  ousted,'  but 
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may  also  be  fined,  which  shows  that  the  usurpation 
is  considered  as  a  criminal  act. 

(6)  The  powers  of  every  corporation  created  by 
statute  for  particular  purposes  are,  however,  limited 
to  those  which  are  expressly  or  by  implication  con- 
ferred on  it  by  the  statutes  to  which  it  owes  its  origin. 
Any  act  done  by  it  outside  those  powers  is  said  to  be 
ultra  vires,  and  void.  Thus,  though  there  is  nothing 
in  the  nature  of  a  corporation  to  prevent  its  holding 
land  or  (in  the  case  of  a  corporation  aggregate)  personal 
property,  and  binding  itself  by  contracts  of  all  kinds, 
a  statutory  corporation  can  only  do  these  things  so 
far  as  it  is  within  its  statutory  powers  to  do  them,  and 
will  be  restrained  by  the  Courts  from  applying  its 
funds  to  purposes  outside  those  powers.  This  rule 
applies  not  only  to  corporations  created  for  purposes 
of  local  government,  but  to  trading  corporations, 
whether  created  by  special  Act  of  Parliament  or 
under  general  Acts,  such  as  the  Companies  Act.  In 
this  respect,  such  companies  differ  fundamentally 
from  corporations  created  by  charter  from  the  Crown, 
which,  speaking  generally,  have  all  the  powers  of 
natural  persons,  so  far  as  they  are  capable  of  being 
exercised  by  juristic  persons.  The  leading  case  on 
this  doctrine  of  ultra  vires  is  Ashhury  RaUivay  Carriage 
and  Iron  Co.  v.  Riche  (1875)  L.  R.  7  H.  L.  653.  Here 
the  company  was  incorporated  under  one  of  the  old 
Companies  Acts  for  a  variety  of  purposes,  which  were 
expressed  in  its  memorandum  of  association,  principally 
for  the  making  and  selhng  of  railway  waggons.  Its 
directors  undertook  to  build  a  railway  line.  This  was 
not  one  of  the  objects  for  which  the  company  had 
received  statutory  incorporation.  Consequently,  it 
was  held  that  the  contract  was  wholly  void,  and  could 
not  be  enforced  by  or  against  the  company. 

(7)  The  powers  of  statutory  corporations  to  regulate 
their  own  affairs,  and  the  mode  in  which  they  may 
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lawfully  exercise  the  powers  conferred  upon  them, 
depend  largely  on  the  statutes  from  which  they  derive 
those  powers.  With  regard  to  corporations  aggregate 
at  Common  Law,  the  rule  is,  that  decision  of  the 
majority  in  general  meeting  binds  the  whole  corpora- 
tion. It  is  also  incident  to  such  corporations  aggregate, 
to  have  the  power  of  electing  their  own  members  ; 
and,  when  this  power  is  not  specially  assigned  by  a 
charter  to  a  committee  of  the  members,  it  belongs  to 
the  major  part  of  the  corporation  duly  assembled  for 
the  purpose,  though  it  may,  in  general,  be  delegated 
by  by-law  to  a  select  body  or  committee  of  the  cor- 
porators, so  long  as  such  delegation  be  not  contrary 
to  the  charter  regulating  the  corporation. 

There  are  various  modes  in  which  corporations  are 
subject  to  external  government.  In  the  case  of 
ecclesiastical  and  eleemosynary  corporations,  this 
control  is  exercised  by  the  Visitor  of  the  corporation, 
who  is  the  Ordinary  in  the  former  case,  and  in  the 
latter  the  founder  and  his  heirs  or  assigns.  The  duties 
of  the  Visitor  are  to  control  all  irregularities  in  the 
institution  over  which  he  presides,  and  to  decide  and 
give  redress  in  all  controversies  arising  among  the 
members  as  to  the  interpretation  of  their  laws  and 
statutes.  In  the  exercise  of  these  duties,  he  is  to  be 
guided  by  the  intentions  of  the  founder,  so  far  as 
they  can  be  collected  from  the  statutes  or  from  the 
design  of  the  institution.  But  otherwise,  and  as 
regards  the  course  of  proceeding,  he  is  restrained  by 
no  particular  forms  ;  and,  while  he  keeps  within  his 
jurisdiction,  his  determinations  as  Visitor  are  final, 
and  examinable  in  no  court  whatsoever.  A  lay 
corporation  of  the  civil  kind,  on  the  other  hand, 
has  no  Visitor  ;  for  the  misbehaviours  of  all  civil 
corporations  are  inquired  into  and  redi'essed,  and  their 
controversies  decided,  in  the  courts.  Thus,  disputes 
as  to  the  management  and   conduct   of  business   of 
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trading  companies  and  of  municipal  and  county 
councils  are  frequently  inquired  into  in  the  High 
Court.  But,  to  a  certain  extent,  these  corporations 
are  controlled  by  the  Board  of  Trade  and  the  Ministry 
of  Health,  under  various  statutory  powers  conferred 
upon  these  Departments. 

Corporations  come  to  an  end  by  dissolution,  the 
effect  of  which  is  the  civil  death  of  the  corporation. 
Upon  dissolution,  the  corporate  lands  and  tenements 
revert  to  the  person  (or  his  heirs)  who  granted  them 
to  the  corporation.  For  the  law  annexes  a  condition 
to  every  such  grant,  that,  if  the  corporation  be  dis- 
solved, the  grantor  shall  have  again  the  lands,  because 
the  cause  of  the  grant  fails  ;  and  further,  the  debts 
of  a  corporation  aggregate,  either  to  or  from  it,  and 
its  leaseholds,  are  totally  extinguished  by  its  dissolu- 
tion. Its  purely  personal  property  is  said  to  vest  in 
the  Crown  {Hastings  Corporation  v.  Letton  [1908] 
1  K.  B.  378). 

A  corporation  created  by  charter  may  be  dissolved 
in  various  ways. 

(1)  By  Act  of  Parhament. 

(2)  By  surrender  of  its  charter  into  the  hands  of  the 
King, 

(3)  By  the  loss  of  such  an  integral  part  of  its  members 
as  is  necessary,  according  to  its  charter,  to  the  validity 
of  the  corporate  elections  ;  for  in  such  cases,  the 
corporation  has  lost  the  power  of  continuing  its 
own  succession,  and  will  accordingly  be  dissolved  by 
the  natural  death  of  all  its  members,  unless  indeed 
its  resurrection  is  otherwise  provided  for  by  statute. 

(4)  By  forfeiture  of  its  charter,  through  negligence  or 
abuse  of  its  franchises  ;  in  which  case,  the  law  judges 
that  the  body  politic  has  broken  the  condition  upon 
which  it  was  incorporated,  and  thereupon  the  incor- 
poration is  void.  And  the  regular  course,  in  such 
case,  is  to  bring  an  information,  in  the  nature  of  a 
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writ  of  quo  warranto,  to  inquire  by  what  right  the 
members  now  exercise  their  corporate  power,  having 
forfeited  it  by  such  and  such  proceedings. 

(5)  By  the  Companies  (Consohdation)  Act,  1908, 
special  machinery  is  provided  for  dissolving,  or,  as  it 
is  called,  '  winding  up,'  companies  registered  under 
that  Act,  and  some  other  companies  to  which  those 
provisions  are  made  apphcable.  This  we  shaU  deal 
with  in  more  detail  below. 

We  have  now  dealt  with  the  principal  features  com- 
mon to  all  corporations  :  and  we  shall  proceed  in  the 
remainder  of  this  chapter  to  give  some  account  of  two 
particular  types  of  corporation  which  are  of  special 
importance,  viz.  banks  and  companies. 

Banks. 

The  term  '  banking  '  bears  the  same  sense  in  law 
as  it  does  in  common  speech.  A  banker  is  a  person, 
firm,  or  corporation,  whose  business  it  is  to  receive 
sums  of  money  from  customers  for  safe  keeping,  and 
to  restore  to  them  on  demand,  or  pay  to  any  person 
to  whom  the  customer  may  order  that  it  be  paid, 
equivalent  sums  of  money.  Bankers  carry  on  many 
other  kinds  of  financial  business  ;  but,  in  the  strict 
sense,  these  are  not  banking  business. 

Banks  in  this  country  may  be  divided  into  three  main 
classes  :  (1)  the  Bank  of  England,  which  requires 
special  treatment ;  (2)  joint  stock  banks  and  private 
banks  ;   (3)  savings  banks. 

(1)  The  Bank  of  England  was  founded  under  the 
Bank  of  England  Act,  1694.  Its  full  title  is  '  The 
Governor  and  Company  of  the  Bank  of  England.' 
Its  functions  are  much  wider  than  those  of  any  other 
bank  ;  for,  while  it  is  a  private  institution  with  its 
own  directors  and  shareholders,  carrying  on  all  the 
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business  ordinarily  incident  to  banking,  such  as 
taking  deposits  of  money,  issuing  its  own  notes,  and 
discounting  mercantile  bills,  it  has  also  always  been 
employed  as  a  great  engine  of  State,  in  circulating 
Exchequer  or  Treasury  bills,  in  accommodating  the 
Government  with  immediate  advances  on  the  credit 
of  deferred  funds,  in  paying  the  interest  due  to  the 
holders  of  the  public  debt,  and  in  assisting  the  Govern- 
ment generally  in  all  important  operations  of  finance. 
The  Bank's  advances  to  the  Government  are,  however, 
subject  to  the  restrictions  imposed  by  the  Bank  of 
England  Act,  1819,  which  enacts,  in  conformity  with 
an  earlier  regulation  in  that  behalf,  that  it  shall  not 
be  lawful  for  the  Bank  to  make  advances  of  money 
to  the  Crown  in  any  manner  whatever,  without  the 
express  and  distinct  authority  of  Parliament  for  that 
purpose  first  obtained.  This  restriction,  however,  does 
not  prohibit  the  Bank  from  purchasing  Exchequer 
bills  or  other  government  securities,  or  from  advanc- 
ing, upon  the  credit  of  Exchequer  bills  or  of  Treasury 
bills  lawfully  issued,  any  money  required  to  make 
good  any  quarterly  deficiency  in  the  Consolidated 
Fund.  The  Bank  is  entitled  to  certain  allowances 
for  managing  Treasury  bills  and  the  public  debt. 

Bank  of  England  notes,  which  are  in  the  form  of 
promises  by  the  Bank  to  pay  on  demand  to  the 
bearer  of  the  note  the  sum  indicated  therein,  are  by 
the  Bank  of  England  Act,  1833,  made  legal  tender 
for  the  payment  of  all  sums  over  £5,  except  by  the 
Bank  itself  ;  and  they  form  part  of  the  currency  of 
the  country.  The  Bank's  liability  on  its  notes  is 
perpetual ;  and  no  statute  of  limitation  can  be  pleaded 
against  a  person  who  presents  one  for  payment.  The 
Bank  now  has  practically  a  monopoly  in  the  issue  of 
notes  ;  for,  although  country  banks  established  before 
1884,  which  had  then  power  to  issue  notes,  retain 
this  privilege,  nearly  all  these  small  banks  liave  been 
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amalgamated  into  the  larger  joint-stock  banks,  wliicli 
have  never  had  the  right  to  issue  notes. 

Bank  notes  must  be  distinguished  from  currency 
notes  for  one  pound  and  ten  shillings  respectively, 
issued  by  the  Treasury  and  made  legal  tender  under 
the  Currency  and  Bank  Notes  Act,  1914.  It  is  an  ex- 
tremely interesting,  but  somewhat  academic  question : 
whether  Bank  of  England  notes  are  '  negotiable  in- 
struments '  for  the  general  purposes  of  the  law. 

(2)  Joint  stock  and  'private  hanks. — By  s.  1  of  the 
Companies  Act,  1908,  no  company,  association,  or 
partnership  consisting  of  more  than  ten  persons  may 
be  formed  to  carry  on  the  business  of  banking  ;  unless 
it  is  registered  as  a  company  under  the  Act,  or  unless 
it  exists  under  some  separate  Act  or  under  Letters 
Patent.  That  is  to  say,  less  than  ten  persons  can 
still  act  as  a  bank  without  incorporation  ;  but,  if 
there  are  more  than  ten,  then  the  bank  must  be 
incorporated  as  a  joint-stock  company,  with  or 
without  hmitation  of  liability. 

The  following  are  some  of  the  principal  kinds  of 
business  transacted  by  bankers.  It  should  be  remem- 
bered that  the  Bank  of  England  conducts  aU  these, 
in  addition  to  performing  its  functions  in  connection 
with  the  Exchequer.  And,  as  regards  cheques,  refer- 
ence should  be  made  to  that  part  of  this  work  which 
deals  with  bills  of  exchange  (Vol.  Ill,  Chap.  VIII). 

1.  All  banks  hold  the  money  paid  in  by  their 
customers  either  on  current  or  on  deposit  account. 
As  regards  the  current  account,  it  has  been  said 
that  the  relationship  between  the  banker  and  the 
customer  is  merely  that  of  debtor  and  creditor,  with 
the  superadded  obhgation  upon  the  banker  to  honour 
his  customer's  cheques  :  that  is  to  say,  the  banker  is 
bound  to  pay  the  money  out  to  the  customer's  order, 
which  is  given  in  the  form  of  a  cheque  directing  the 
bank  to    pay  the    money  to   the   order    of  a  payee 
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or  to  bearer  (Vol.  Ill,  Chap.  VIII).  But  there 
are  other  respects  in  which  the  relationship  differs 
from  that  of  an  ordinary  debtor  to  his  creditor 
(JoacMmson  v.  Siviss  Bank  [1921]3K.  B.llO).  Thus, 
no  cause  of  action  arises  against  the  bank  until  a 
demand  has  been  made  against  it  by  the  customer. 
As  a  result,  the  Statute  of  Limitation  does  not  begin  to 
run  in  the  bank's  favour  until  such  a  demand  has  been 
made  ;  and  the  bank  cannot,  as  an  ordinary  debtor 
can,  retain  money  left  unclaimed  for  more  than  six 
years.  On  the  other  hand,  the  current  account 
partakes  sufficiently  of  the  nature  of  a  debt  to  allow 
garnishee  proceedings  to  be  taken  in  respect  of  it, 
by  a  judgment  creditor  of  the  customer  (Vol.  Ill, 
pp.  541,  542).  With  regard  to  the  deposit  account, 
it  is  usually  stipulated  that,  in  return  for  the  payment 
of  interest,  the  bank  shall  be  entitled  to  notice  of 
withdrawal.  Hence,  a  deposit  account  cannot  be 
garnished  until  notice  of  withdrawal  has  been  given  ; 
though  the  service  of  the  garnishee  order  nisi  may 
be  sufficient  notice  for  the  purpose. 

2.  Bankers  collect  cheques  and  other  bills  of 
exchange  and  documents  of  credit  for  their  customers. 
That  is  to  say,  if  a  customer  receives  a  cheque  drawn 
on  some  other  bank,  and  takes  it  to  his  own  bank, 
the  latter  will  obtain  payment  from  the  former  bank 
and  hold  the  proceeds  at  the  disposal  of  the  customer. 
Payment  is  obtained  through  the  bankers'  '  clearing- 
house '  in  London.  If  a  bank  collects  a  cheque  to 
which  its  customer  has  no  title,  it  may  be  sued  by 
the  rightful  owner  in  an  action  of  Conversion,  subject 
to  the  provisions  relating  to  crossed  cheques,  which 
are  set  out  later  in  this  work  (Vol.  Ill,  jDp.  154-157). 

3.  Bankers  pay  clieques  drawn  on  them  by  their 
customers,  and  are  entitled  to  debit  their  customers' 
accounts  with  the  amount  so  paid.  But,  subject  to 
various  statutory  protections,  which  are  specified  in 
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Volume  III  (Chap.  VIII),  they  are  not  entitled  to 
debit  a  customer's  account  if  they  have  paid  a 
cheque  in  contravention  of  his  orders  {e.g.,  if  the 
customer  has  '  stopped  '  or  countermanded  payment), 
or  after  notice  of  the  customer's  death  or  bankruptcy. 
Moreover,  a  banker  always  has  to  stand  the  loss  himself 
if  he  pays  a  cheque  on  which  the  customer's  name  is 
forged  ;  for  a  banker  is  bound  to  recognise  his  cus- 
tomer's signature,  unless,  perhaps,  the  forgery  was  so 
clever  as  to  be  undiscoverable.  Further,  a  banker  is 
liable  in  damages  to  his  customer  if  he  wrongfully  re- 
fuses (or,  as  we  say,  '  dishonours ')  his  customer's  cheque. 

4.  Other  business  conducted  by  most  banks  con- 
sists of  such  items  as  the  issue  of  circular  notes  and 
letters  of  credit,  the  advancing  of  money  by  way 
of  overdraft  or  loan  (banks  are  exempted  from  the 
Money-lending  Act),  the  taking  custody,  as  bailees, 
of  valuables,  etc.  These  are  mostly  governed  by 
the  ordinary  principles  of  law ;  and  many  of  them  are 
referred  to  in  other  parts  of  this  work. 

(3)  Savings  banks. — These  are  institutions  devised 
for  the  safe  custody  and  increase  of  small  savings. 
So  far  as  they  are  regulated  by  special  Acts  of  Parlia- 
ment, they  fall  into  two  classes,  viz.  :  (a)  trustee 
savings  banks  ;  (b)  the  Post  Office  Savings  Bank. 
Both  classes  enjoy  in  common  certain  statutory  benefits 
and  immunities  ;  and,  subject  to  certain  differences 
which  naturally  exist  in  their  constitution  and 
management,  come  substantially  under  the  same  law 
as  regards  investment  of  funds  and  general  conduct 
of  business.  The  law  on  the  subject  of  trustee 
savings  banks  is  now  contained  in  the  Trustee  Savings 
Banks  Acts,  1863  to  1920,  including  Part  I  of  the 
Savings  Banks  Act,  1920. 

These  banks  (which  are,  it  should  be  observed,  not 
corporations)  receive  deposits  of  money  as  low  as  one 
shilling,   the  produce  of  which  is  to  accumulate  at 
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compound  interest,  and  the  principal  and  interest  are 
to  be  paid  out  to  the  depositors,  as  required  ;  there 
being  deducted  from  such  produce  only  the  necessary 
expenses  of  management.  As  from  1st  March  1922, 
there  will  be  no  limit  on  the  amount  deposited  by  any 
depositor  in  a  savings  bank,  unless  the  Treasury  by 
Order  impose  a  limit.  Government  Stock  and,  as 
'  special  investments,'  certain  other  securities,  may 
also  be  purchased  by,  and  be  credited  to,  the  account 
of,  the  depositor. 

The  management  of  trustee  savings  banks  is  vested 
in  a  local  board  of  management  composed  of  trustees 
only,  or  of  trustees  and  managers,  who  are  invariably 
prohibited  by  the  rules  of  the  bank  from  receiving, 
directly  or  indirectly,  any  benefit  from  its  funds ;  and, 
subject  to  a  power  of  making  special  investments  if 
authorised  by  the  National  Debt  Commissioners,  they 
are  required  to  remit  the  money  deposited,  with  the 
exception  of  what  is  retained  locally  to  meet  current 
requirements,  to  the  Bank  of  England,  to  an  account 
kept  in  the  names  of  the  National  Debt  Commissioners, 
and  denominated  '  The  Fund  for  the  Banks  for 
Savings.'  Interest  at  the  rate  of  from  £2  155.  to 
£2  175.  Qd.  per  cent,  per  annum  is  payable  half-yearly 
on  this  account  to  the  trustees  ;  the  interest  payable 
to  depositors  themselves  being  limited  to  £2  IO5.  jjer 
cent,  per  annum.  Various  provisions  have  also  been 
made,  to  secure  the  proper  management  of  savings 
banks  ;  an  Inspection  Committee  having  been 
appointed,  to  exercise  certain  limited  powers  of 
supervision  and  control,  by  the  Act  of  1891.  And 
no  savings  bank  is  entitled  to  the  benefits  of  the  Acts, 
unless  an  independent  auditor  is  appointed  to  examine 
the  accounts  each  year.  Other  provisions  have  been 
made  from  time  to  time,  to  save  expense  to  depositors 
and  to  simplify  procedure  ;  and,  in  particular,  regula- 
tions framed  originally  for  the  Post  Office  Savings 
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Bank  have  been  adapted  for  use  by  trustee  banks,  so 
far  as  they  relate  to  withdrawals  from  the  accounts 
of  infants,  lunatics,  and  married  women,  transfers 
from  one  account  to  another,  nominations  to  receive 
sums  due  to  a  depositor  at  his  decease,  and  the  payment 
of  deposits  of  deceased  depositors.  The  trustees  have 
power  to  distribute  the  amount  due  to  the  depositor 
in  cases  where  the  account  does  not  exceed  £100 
exclusive  of  interest,  if  probate  or  letters  of 
administration  are  not  produced  within  a  reasonable 
time. 

The  rules  and  regulations  of  trustee  savings  banks 
must  be  certified  by  the  Registrar  of  Friendly  Societies  ; 
and  he  is  appointed  arbitrator  to  settle  any  disputes 
between  the  management  and  a  depositor.  Further, 
no  new  savings  bank  can  be  formed,  except  with  the 
sanction  of  the  National  Debt  Commissioners,  who  are 
responsible  for  the  general  supervision  of  these  banks. 

Subject  to  these  and  a  few  other  provisions,  all 
persons  forming  themselves  into  a  society  for  the 
purpose  of  establishing  a  savings  bank  are  entitled 
to  claim  the  advantages  which  these  Acts  hold  out 
in  economy  and  security.  But  there  is  an  express 
prohibition  against  any  representation  on  the  part  of 
the  bank  that  the  Government  is  in  any  way  responsible 
to  the  depositors  for  their  deposits. 

As  regards  the  Post  Office  Savings  Bank,  this  was 
established  in  the  year  1861,  under  the  Post  Office 
Savings  Bank  Act  of  that  year.  The  depositors  in 
it  enjoy  the  advantage  of  the  direct  security  of  the 
Government  for  the  repayment  of  their  deposits. 
The  Act  authorises  the  Postmaster- General,  with  the 
consent  of  the  Treasury,  to  cause  his  officers  to  receive 
deposits  and  to  repay  the  same,  under  regulations 
made  from  time  to  time.  In  the  case  of  deposits 
not  exceeding  one  pound,  the  entry  in  the  depositor's 
book  is  conclusive  evidence  of  his  claim  to  the  repay- 
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ment  of  the  deposit  with  interest.  In  the  case  of 
larger  amounts,  each  depositor  receives  from  the 
Postmaster-General,  through  the  branch  office  at 
which  the  deposit  is  made,  an  acknowledgment  of  its 
amount,  which  is  conclusive  evidence  of  his  claim 
to  repayment  of  the  amount  within  ten  days  after 
demand,  with  interest. 

The  moneys  deposited  in  the  Post  Office  Savings 
Bank  are  invested  by  the  National  Debt  Commissioners 
in  such  securities  as  are  lawful  for  the  funds  of  trustee 
savings  banks  ;  and  if  at  any  time  the  funds  so 
created  are  insufficient  to  meet  the  lawful  claims  of 
all  depositors,  the  Treasury  is  empowered  to  make 
such  deficiency  good  out  of  the  Consolidated  Fund. 
The  Act  further  provides,  that  the  accounts,  both  of 
the  Postmaster-General  and  of  the  Commissioners, 
in  respect  of  all  moneys  deposited  with  or  invested 
by  them  respectively  under  the  Act,  shall  be  audited 
by  the  Comptroller  and  Auditor-General,  and  that  the 
National  Debt  Commissioners,  in  conjunction  with 
the  Postmaster-General,  so  far  as  the  Post  Office 
Savings  Bank  is  concerned,  shall,  at  the  close  of  each 
year,  prepare  and  lay  before  Parliament  a  statement 
of  the  aggregate  amount  of  the  liabilities  of  the 
Government  to  depositors  in  the  Post  Office  Savings 
Bank,  and  to  trustee  savings  banks  and  Friendly 
Societies,  and  of  the  securities  held  by  the  Com- 
missioners to  meet  those  liabihties.  The  Act  contains 
also  provisions  enabling  any  person,  who  has  made 
a  deposit  under  it,  to  transfer  the  amount  to  any 
trustee  savings  bank  ;  and  for  the  transfer,  on  the 
other  hand,  of  the  amount  due  to  any  depositor  in 
any  trustee  savings  bank,  to  the  Post  Office  Savings 
Bank. 

The  older  form  of  trustee  savings  bank  has  the 
double  advantage  of  secrecy  and  celerity.  Deposits 
may    be    paid    out  without    notice.     But,   although 
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deposits  in  these  banks  have  increased,  the  savings 
deposited  with  the  Post  Office  have  increased  far  more 
rapidly,  and  are  now  much  larger  than  those  in  the 
trustee  savings  banks. 

In  connection  with  these  institutions,  it  may  be  here 
noticed,  that,  by  the  Government  Annuities  Acts, 
1853,  1864,  1882,  and  1888,  the  National  Debt 
Commissioners  may  grant  to  any  depositor  in  any 
savings  bank,  or  other  person  whom  they  shall  think 
entitled  to  be  regarded  as  a  depositor,  an  immediate 
or  deferred  life  annuity  depending  on  a  single  life,  or 
an  immediate  annuity  depending  on  joint  lives  with 
benefit  of  survivorship,  or  depending  on  the  joint 
continuance  of  two  lives,  or  a  sum  (not  exceeding 
£100)  to  be  paid  on  the  death  of  any  person  ;  such 
powers  being  exercised,  as  far  as  regards  insurances, 
solely  through  the  medium  of  the  Post  Office  Savings 
Bank. 

COIMP  ANTES. 

It  is  difficult  to  define  a  *  company  '  ;  but  the 
features  which  render  the  name  applicable  to  an 
association  are  well  known  and  need  not  be  discussed 
here.  Companies,  in  the  widest  sense  of  the  term, 
may  be  corporate  or  unincorporate.  A  mere  part- 
nership, e.g.,  between  solicitors  or  traders,  is  often 
designated  by  the  suffix  *  and  Company.'  This  is  an 
instance  of  an  unincorporated  company  ;  and,  being 
unincorporated,  such  a  company  has  no  legal  personaHty 
apart  from  the  members  who  form  it. 

A  company  that  is  incorporated,  on  the  other  hand, 
obtains  an  entity  quite  distinct  from  that  of  its 
members.  In "  Salomon  v.  Salomon  and  Company, 
Limited  [1897]  A.  C.  22,  which  is  the  most  illustrative 
case  on  this  fundamental  doctrine  of  corporation  law, 
Aron    Salomon,    a    boot    manufacturer,    formed    his 
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business  into  a  limited  company,  complying  with  all 
the  statutory  requirements  for  so  doing.  He  himself 
was  managing  director  ;  he  received  20,001  shares, 
and  the  only  other  members  of  the  company  were  his 
wife,  his  daughter,  and  four  sons,  each  of  whom  held 
only  one  share. 

The  company  borrowed  money  by  issuing  debentures. 
It  then  became  insolvent  and  went  into  liquidation  ; 
the  debenture-holder  claiming  priority  over  all 
unsecured  creditors.  The  liquidator,  on  behalf  of 
the  latter,  contested  the  claim ;  and  the  point  at  issue 
was,  whether  Salomon  and  Co.  Ltd.  were  merely  the 
agents  of  Aron  Salomon,  or  whether  he  and  his 
company  were  two  distinct  persons  in  law.  The 
House  of  Lords  held  unanimously,  reversing  the  decision 
of  the  Courts  below,  that  as  soon  as  the  company 
became  incorporated  it  became  a  different  person 
altogether  from  the  subscribers  to  the  memorandum. 
The  unsecured  creditors  had  given  credit  to  the  com- 
pany, not  to  Salomon  ;  and  it  was  to  the  company 
and  not  to  him  that  they  must  look  for  payment  of 
their  debts.  In  other  words,  a  '  one-man  company  ' 
is  a  different  being  from  the  one  man  who,  in  reality 
(though  not  in  law),  comprises  it. 

Companies  may  be  incorporated  either  by  royal 
charter,  or  by  a  special  Act  of  Parliament,  or  by  a 
general  Act.  The  vast  majority  of  existing  companies 
(other  than  those  formed  to  carry  out  public  under- 
takings) have  been  created  under  statutes  of  the 
last-named  type,  all  of  which  are  now  consolidated 
in  the  Companies  (ConsoUdation)  Acts,  1908  and  1913  ; 
and  we  shall  first  attempt,  in  as  brief  a  space  as  possible, 
to  give  an  account  of  the  chief  provisions  of  those 
Acts  as  amended  by  a  few  subsequent  statutes,  giving 
references  to  the  more  important  sections  of  the  statute. 

The  Act  (s.  1)  begins  by  prohibiting  the  formation  of 
any  company,   association,   or  partnership  consisting 
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of  more  than  twenty  persons,  that  has  for  its  object 
the  acquisition  of  gain,  unless  it  is  registered  as  a 
company  under  the  Act,  or  has  been  formed  by 
charter  or  special  Act  of  Parliament.  In  the  case  of 
a  banking  business,  as  we  have  seen  (p.  380),  not  more 
than  ten  persons  can  carry  on  business  together  without 
registration  under  the  Act.  In  other  words,  every 
association  of  more  than  twenty  traders,  and  every 
association  of  more  than  ten  bankers,  is  illegal ;  unless 
it  is  registered  as  a  company  under  the  Act. 

Though  more  than  twenty  persons  may  not  carry  on 
business  without  being  formed  into  a  company,  it  is 
not  necessary  that  there  should  be  as  many  as  twenty 
members  to  form  a  company.  Any  two  or  more 
persons  may  form  themselves  into  a  private  company, 
and  any  seven  or  more  into  a  public  company,  by 
subscribing  their  names  to  a  memorandum  of  association, 
and  by  otherwise  complying  with  the  requirements 
of  the  Acts  in  respect  of  registration.  This  memo- 
randum of  association  is  hke  the  charter  of  a  company 
created  by  a  charter.  It  contains  the  objects  of  the 
corporation  ;  and  beyond  those  objects  the  corporation 
cannot  act  (s.  2). 

Companies  under  the  Act  are  of  three  kinds  : 
(i)  limited  by  shares,  (ii)  hmited  by  guarantee,  (iii) 
unlimited. 

Companies  limited  by  shares  are  those  in  which  the 
liability  of  every  member  of  the  company  for  the 
debts  and  obUgations  of  the  company  is  limited,  by 
the  memorandum  of  association,  to  the  amount  (if 
any)  unpaid  on  his  shares.  Companies  limited  by 
guarantee  are  those  in  which  the  liability  of  the 
members  is  limited  to  the  amount  they  respectively 
undertake  to  contribute  to  the  assets  in  the  event  of 
the  company  being  wound  up.  In  an  unlimited 
company,  the  liability  of  the  members  is  unlimited, 
just  as  it  is  in  the  case  of  an  ordinary  partnership. 
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Furthermore,  the  Act  recognises  '  private  com- 
panies,' and  gives  them  certam  advantages  over  other 
companies.  They  may  be  registered  with  limited 
liabihty  ;  but  the  number  of  members  (exclusive  of 
present  and  past  employees  of  the  company)  must 
not  be  more  than  fifty.  It  may  be  as  few  as  two.  No 
invitation  can  be  offered  to  the  public  to  take  shares  in 
them  ;  and  the  right  to  transfer  shares  in  them  must 
be  restricted  (s.  121).  Many  family  businesses  have 
been  registered  as  private  companies.  Additional 
requirements  have  been  imposed  upon  private 
companies  by  the  Companies  Act,  1913. 

The  memorandum  of  association  may,  in  the  case 
of  a  company  Umited  by  shares,  and  must,  in  the 
case  of  a  company  limited  by  guarantee,  or  unhmited, 
be  accompanied  by  articles  of  association,  signed  by 
the  subscribers  to  the  memorandum  of  association, 
and  prescribing  such  regulations  for  the  conduct  of 
the  company  as  they  may  deem  expedient  (s.  10). 
The  articles  of  association  regulate  the  internal 
affairs  of  the  company,  and  the  management  and 
conduct  of  its  business  ;  whilst  the  memorandum 
regulates  the  name  of  the  company,  the  objects  for 
which  it  is  founded,  the  business  it  may  carry  on,  its 
capital,  and  the  liability  of  members  for  the  debts  of 
the  company. 

The  fiist  schedule  to  the  Act  contains  model 
articles,  generally  known  as  '  Table  A,'  which  may  be 
adopted  by  the  company  in  lieu  of  having  special 
articles  of  its  own.  If  there  are  no  other  articles,  and 
also  in  so  far  as  the  articles  do  not  deal  with  matters 
mentioned  in  Table  A,  Table  A  applies,  unless  it  is 
expressly  excluded. 

Upon  due  registration,  the  Registrar  of  Joint  Stock 
Companies,  an  officer  appointed  by,  and  acting  under 
the  superintendence  of,  the  Board  of  Trade,  is  to 
certify,     under     his     hand,     that     the     company    is 
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incorporated,  and,  in  the  case  of  a  limited  company, 
that  it  is  limited.  As  a  general  rule,  the  word  '  limited  ' 
must  be  used,  as  a  suffix  to  its  name,  by  any  company 
registering  itself  as  one  with  limited  liability  (s.  63). 
An  exception,  however,  is  made  by  s.  20,  in  favour 
of  any  limited  "  company  formed  to  promote  com- 
"  merce,  art,  science,  religion,  charity,  or  any  other 
"  useful  object,"  and  intending  to  apply  its  profits  to 
the  promotion  of  such  objects,  and  to  prohibit  the 
payment  of  any  dividend.  Such  a  company  may  be 
licensed  by  the  Board  of  Trade  to  be  registered  without 
the  addition  of  the  word  '  limited  '  to  its  name. 

By  virtue  of  registration  the  members  of  a  company 
become  a  body  corporate,  by  the  name  contained  in 
the  memorandum  of  association,  and  capable  of 
exercising  all  the  functions  of  an  incorporated  com- 
pany, and  having  perpetual  succession  and  a  common 
seal,  with  power  to  hold  lands  (s.  16).  Persons  other 
than  the  original  members  may  become  members  of 
the  corporation,  by  '  taking  up  shares,'  either  by 
original  issue  or  transfer,  and  having  their  names 
entered  on  the  register  of  members  which  every 
company  is  bound  to  keep  (ss.  24,  25).  In  an  ordinary 
company,  the  capital  of  which  is  in  shares,  every 
shareholder  is,  so  long  as  he  is  a  shareholder,  a  member 
of  the  corporation.  The  company  may  issue  certificates 
to  holders  of  shares  or  stock  ;  and  these  certificates 
are  prima  facie  evidence  of  the  title  of  the  member  to 
the  shares  or  stock  (s.  23). 

At  least  once  in  every  year,  there  must  be  held  an 
annual  general  meeting  of  the  members  of  the  company 
(s.  64)  ;  and  extraordinary  general  meetings  may  be 
called  at  other  times,  for  the  passing  of  any  resolutions 
for  which  such  a  meeting  is  required  (ss.  66,  67). 
Unless  the  articles  of  association  otherwise  provide, 
every  member  has  one  vote  ;  but  the  articles  of  a 
company  commonly  provide  for  every  member  having 
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a  vote  in  respect  of  each  share  held  by  him.  The 
articles  also  usually  provide  for  members  who  are 
absent  from  the  meeting  voting  by  proxy,  and  for  a 
poll  of  the  members  being  taken.  Among  the  most 
important  functions  of  the  general  meeting  is  usually 
that  of  appointing  the  directors.  But  how  and  when 
the  directors  are  appointed,  and  how  many  there  are 
to  be,  and  what  are  their  qualifications,  depend  on  the 
articles,  and  are  not  regulated  by  statute. 

To  the  directors  is  usually  deputed  the  general 
management  of  the  company.  So  far  as  the  articles 
of  the  company  permit,  they  are  the  general  agents 
of  the  company  for  carrying  on  its  business  and  doing 
everything  incidental  thereto.  The  management  of 
the  business  of  the  company,  and  the  control  of  its 
property,  are  entrusted  to  them,  to  be  employed  for 
the  benefit  of  the  shareholders.  But  wide  as  the 
powers  of  the  directors  usually  are,  they  cannot  bind 
the  company  by  any  contract  or  act  which  is  ultra 
vires  of  the  company  (p.  375).  They  are  only 
agents  to  exercise  those  powers  and  do  those  things 
which  it  is  competent  for  the  company  to  exercise 
and  do  ;  and  the  shareholders  cannot,  by  special 
resolution  or  otherwise,  confer  on  them  any  powers 
which  it  does  not  itself  possess.  Companies  are 
bound  to  disclose  certain  particulars  as  to  the  directors ; 
the  rules  of  the  Registration  of  Business  Names  Act, 
1916,  being  extended  to  companies  by  an  Act  of  1917. 

The  certificate  of  incorporation  given  by  the  Registrar 
is  conclusive  evidence,  that  all  the  requisitions  as  to 
registration  have  been  duly  complied  with,  and  that 
the  company  is  a  company  duly  registered  under  the 
Act. 

The  share  or  other  interest  of  each  member  of  the 
company  is  personal  estate,  transferable  in  manner 
provided  by  the  articles  of  the  company  (s.  22), 

When  a  company  is  being  wound  up,  every  present 
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and  past  member  thereof  is,  in  proportion  to  his 
capital,  liable  to  contribute  to  the  assets  of  the  company 
to  an  amount  sufficient  for  payment  of  its  debts  and 
liabilities,  and  the  costs,  charges,  and  expenses  of  its 
winding-up,  and  for  the  payment  of  such  sums  as  may 
be  required  for  the  adjustment  of  the  rights  of  the 
contributories  amongst  themselves.  The  hability  to 
contribute  may  even  attach  to  persons  who  have 
ceased,  through  having  disposed  of  their  shares,  to  be 
members  of  the  company.  But  no  past  member  will 
be  liable,  if  he  has  ceased  to  be  a  member  for  one  year 
or  upwards,  prior  to  the  commencement  of  the  winding- 
up  ;  no  past  member  will  be  liable,  in  respect  of  any 
debt  or  liability  of  the  company  contracted  after  he 
ceased  to  be  a  member  ;  no  past  member  will  be  liable, 
unless  it  appears  to  the  court  before  which  the  winding- 
up  takes  place,  that  the  existing  members  are  unable 
to  satisfy  the  contributions  required  to  be  made  by 
them  ;  and,  in  the  case  of  a  company  limited  by 
shares,  no  contributions  can  be  required  from  any 
member  (past  or  present),  exceeding  the  amount 
unpaid  on  the  shares  in  respect  of  which  he  is  liable 
as  a  present  or  past  member ;  and,  in  the  case  of  a 
company  limited  by  guarantee,  no  member  can  be 
made  liable  beyond  the  amount  he  has  undertaken  to 
contribute  (s.  123). 

It  results,  therefore,  that,  in  the  case  of  a  '  liinited  ' 
company,  the  members  may  be  made  liable  to  the 
amount  unpaid  on  the  shares  respectively  held  or  once 
held  by  them,  but  no  further  ;  while,  in  the  case  of 
an  '  unlimited  '  company,  the  liability  of  each  member 
thereof  remains  unlimited.  But  with  reference  to  the 
liability  of  the  directors  as  distinct  from  the  ordinary 
members,  the  memorandum  of  association  of  a  limited 
company  (either  as  originally  framed  or  as  subsequently 
altered  by  special  resolution)  may  provide,  that  the 
liability    of    the    directors,    managers,    or    managing 
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director  thereof,  shall  be  unlimited  ;  in  which  case, 
each  of  the  directors  or  managers  wiH  (subject  to 
certain  restrictions  specified  in  the  Act)  be  Uable  to 
contribute,  in  the  event  of  a  winding-up,  as  if  he  were 
a  member  of  an  unlimited  company  (ss.  60,  61). 

There  should  be  distinguished  from  the  shareholders 
of  a  company,  the  debenture  holders.  When  a  company 
desires  to  borrow  money,  it  does  so  by  means  of  mort- 
gaging or  creating  a  charge  over  its  property.  As 
evidence  of  the  charge,  the  company  hands  to  the 
owner  of  it  (usually  a  trustee  for  debenture  holders) 
a  document  called  a  debenture.  The  property  thus 
charged  by  debentures  is  protected  from  the  outside 
creditors  of  the  company.  A  debenture  holder  is  a 
creditor  of  the  company  for  money  lent  on  the  security 
of  his  debenture,  and  is  not,  as  such,  a  member  of  the 
company.  His  security  is  generally  enforced  by  the 
appointment  of  a  receiver  or  manager  of  the  property 
of  the  company,  who  takes  over  the  management  of  the 
company  and  receives  moneys  coming  to  it  on  behalf 
of  the  debenture  holders.  In  so  far  as  the  mortgage 
or  charge  given  to  or  on  behalf  of  the  debenture  holders 
is  a  mortgage  or  charge  of  definite  assets  belonging 
to  the  company  at  the  time  when  it  was  given,  such 
as  a  particular  building  or  estate,  it  is  a  '  fixed  charge,' 
like  any  ordinary  security.  But  it  may  be  expressed 
to  be  a  charge  on  all  the  assets  of  the  company 
generally,  present  and  future ;  in  which  case  it  is  known 
as  a  '  floating  charge  '  in  respect  of  such  assets.  The 
nature  of  such  a  floating  charge  is  described  more 
fully  in  a  later  volume  of  this  work  (Vol.  II, 
pp.  556-557).  All  debentures  must  be  registered  with 
the  Registrar  of  Joint  Stock  Companies. 

The  objects  for  which  the  company  is  established 
must  be  carefully  stated  in  the  original  memorandum 
of  association  ;  otherwise,  great  difficulties  may  arise 
with  regard  to  the  power  of  the  company  to  engage 
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in  f various  undertakings,  owing  to  the  doctrine  of 
ultra  vires,  which  we  explained  in  dealing  with  cor- 
porations generally  (p.  375),  And  this  difficulty 
cannot  be  evaded  by  stating  the  objects  in  very  wide 
terms  ;  for  the  Registrar  will  refuse  registration  unless 
the  memorandum  "  delimits  and  identifies  the 
"  objects  in  such  plain  and  unambiguous  manner  as 
"  that  the  reader  can  identify  the  field  of  industry 
"  within  which  the  corporate  activities  are  to  be 
"  confined  "  {per  Lord  Wrenbury  in  CoUnan  v.  Brougham 
[1918]  A.  C.  at  p.  522).  But  the  memorandum  may, 
by  special  resolution  and  with  the  sanction  of  the 
Court,  be  altered  so  as  to  modify  the  objects  in  certain 
particulars,  calculated  for  the  more  advantageous 
conduct  of  the  business  of  the  company,  or  for  its 
more  convenient  and  economical  management  (s.  9). 

The  amount  of  the  capital  of  the  company  must  be 
specified  in  the  original  memorandum  of  association 
(s.  2)  ;  but  a  limited  company  may,  under  certain 
restrictions,  alter  its  share  capital  by  increasing  it, 
or  converting  shares  into  stock,  or  sub-dividing  the 
shares,  or  cancelling  shares  which  have  not  been 
issued  (s.  41).  A  company  may  also,  subject  to  the 
confirmation  of  the  Court,  reduce  its  share  capital  by 
extinguishing  or  reducing  the  liability  on  any  of  its 
shares  in  respect  of  capital  not  paid  up,  or  by  paying 
off  share  capital  which  is  in  excess  of  the  wants  of  the 
company,  or  by  cancelling  any  capital  which  has  been 
lost.  And  it  may,  as  necessary,  alter  its  memorandum 
accordingly  (s.  46). 

If  a  company  becomes  insolvent,  any  person  to 
whom  the  company  is  indebted  in  a  sum  exceeding 
£50  then  due,  and  who  has  served  on  the  company, 
by  leaving  the  same  at  its  registered  office,  a  demand 
under  his  hand  requiring  the  company  to  pay  the 
debt,  may,  if  he  obtains  no  satisfaction  within  three 
weeks,  take  proceedings  to  have  the  company  wound 
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up  by  the  Court  (s.  130)  ;  and  such  a  course  may  also 
be  taken  by  any  creditor,  if  execution,  issued  on  a 
judgment  against  the  company  obtained  in  his  favour, 
is  returned  unsatisfied.  The  application  for  the 
winding-up  order,  that  is  to  say,  for  a  compulsory 
winding-up  by  the  Court,  is  to  be  made  by  petition 
in  the  Chancery  Division,  or,  in  certain  cases,  in  a 
county  court  (s.  131).  The  Court  wiU  generally  make 
an  order  to  wind  up  an  insolvent  company,  even  when 
it  seems  that  there  is  little  or  no  chance  of  there  being 
any  assets  for  the  unsecured  creditors.  The  winding- 
up  is  deemed,  in  general,  to  commence  with  the 
presentation  of  the  petition. 

Immediately  on  the  winding-up  order  being  made, 
the  official  receiver  becomes  the  provisional  liquidator 
of  the  company  ;  and  he  may  become  the  permanent 
liquidator,  i.e.,  the  person  to  whom  the  realisation  and 
distribution  of  the  assets  of  the  company  are  entrusted 
(s.  149).  But  the  Court  usually  appoints  some  other 
person  to  be  the  liquidator  ;  and  even  the  secretary 
of  the  company  may  be  appointed,  unless  his  conduct 
or  that  of  the  directors  requires  investigation.  The 
liquidator  takes  into  his  custody  all  the  property, 
effects,  and  things  in  action  of  the  company,  and  deals 
with  them  by  sale  or  otherwise  as  the  Court  shall 
sanction  ;  and  generally  does  all  such  other  things 
as  may  be  necessary  for  winding  up  the  affairs  of  the 
company  and  for  distributing  its  assets.  But  the 
company's  property  does  not  vest  in  him,  as  the 
property  of  a  bankrupt  does  in  his  trustee.  He 
has  merely  power,  subject  to  the  directions  of  the 
Court,  to  administer  and  realise  the  property  of 
the  company,  which  should,  therefore,  carefully  be 
kept  alive  until  all  its  assets  have  been  disposed  of 
(ss.  150,  151). 

The  Court,  in  due  course,  proceeds  to  settle  a  list 
of    contributories,    or    persons    liable    as    members    to 
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contribute  to  the  assets  of  the  company  (including 
past  shareholders  who  are  liable  to  contribute),  and 
to  make  calls  on  all  or  any  of  the  contributories,  to 
the  extent  of  their  liability,  for  payment  of  the  sums 
necessary  to  satisfy  the  debts  and  liabihties  of  the 
company,  and  the  costs,  charges,  and  expenses  of 
winding  it  up,  and  for  the  adjustment  of  the  rights 
of  the  contributories  amongst  themselves.  When  the 
affairs  of  the  company  have  been  completely  wound 
up,  but  not  till  then,  the  Court  makes  an  order  that 
the  company  be  dissolved ;  and  thereupon  the  company 
ceases  to  exist. 

To  this  general  view  of  the  subject  of  winding-up, 
it  must  be  added,  that,  whenever  a  company-  is  unable 
to  pay  its  debts  (and  in  some  other  cases  also),  a 
petition  for  winding-up  may  be  presented  by  the 
company  itself,  or  by  a  contributory  or  contributories, 
as  well  as  by  a  creditor  or  creditors,  or  by  all  or  any 
of  such  parties  in  conjunction.  But  a  contributory 
cannot  petition,  unless  he  has  either  held  his  shares 
for  at  least  six  months  during  the  eighteen  months 
preceding  the  presentation  of  the  petition,  or  is  an 
original  allottee  of  his  shares,  or  they  have  devolved 
on  him  through  the  death  of  a  former  holder,  or  unless 
the  number  of  the  shareholders  has  become  less  than 
seven,  or,  in  the  case  of  a  private  company,  less  than 
two  (s.  137). 

There  may  also  be  a  voluntary  winding-up,  where 
the  company  passes  the  prescribed  resolution  for  the 
purpose  (s.  182).  The  effect  of  this  resolution  is,  that 
a  liquidator  is  appointed  by  the  company  itself  ;  and 
the  liquidator  so  appointed  settles  a  list  of  the 
contributories,  makes  calls,  and  exercises  all  the  powers 
given  to  the  liquidator  in  a  winding-up  by  the  Court 
(s.  186).  From  the  passing  of  the  resolution,  however, 
the  company  must  cease  to  carry  on  business,  except 
so  far  as  may  be  required  for  the  beneficial  winding-up. 
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But  its  corporate  state  and  corporate  powers  continue 
until  it  is  dissolved. 

The  Court  also  may,  where  a  company  has  resolved 
to  wind  up  voluntarily,  order  that  it  continue  to  be 
wound  up  voluntarily  under  the  supervision  of  the 
Court  ;  and  such  order  is  called  a  '  supervision  order  ' 
(s.  199).  But  a  compulsory  order  is,  in  general, 
preferable,  for  many  reasons  ;  more  especially  where 
matters  affecting  the  directors  and  officers  of  the 
company  require  to  be  investigated,  or  when  pro- 
ceedings are  to  be  taken  against  promoters  and  others, 
on  the  ground  of  any  alleged  fraud  contained  in  any 
prospectus  or  notice. 

This  must  conclude  our  brief  outline  of  Company 
Law,  so  far  as  it  applies  to  trading  companies  under 
the  Act  of  1908.  But  a  word  must  be  added  about 
those  companies  which  have  been  (and  still  are) 
incorporated  under  special  Acts  of  Parliament  for  the 
carrying  out  of  public  purposes  of  one  sort  and  another. 
Railway  companies  are  the  most  familiar  example  of 
these  statutory  companies  ;  but  practically  every 
public  undertaking,  such  as  a  water  works  or  gas  works 
company,  seeks  to  be  brought  into  existence  under 
its  own  Act,  in  order  that  it  may  acquire  from  Parlia- 
ment the  necessary  powers  (which  the  Act  of  1908  does 
not  confer)  to  interfere  with  the  rights  of  the  subject. 
Thus  a  railway,  obviously,  cannot  be  constructed  unless 
it  can  acquire  the  land  on  which  to  build  its  line  ; 
and  a  recalcitrant  landowner  might,  unless  he  were 
constrained  by  Parliament,  prevent  the  joining  up  of 
two  important  centres  of  population.  Now  it  is 
obvious  that  most  of  the  powers  which  are  required 
by  any  one  public  undertaking  will  be  the  same  as 
those  which  have  been  previously  granted  to  similar 
undertakings.  The  process  by  which  a  railway 
company  obtains  land  will  be  the  same  as  in  the  case 
of  any  other  railway  company  or  of  any  other  public 
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works.  Hence,  in  order  to  save  repetition,  in  the 
special  Acts,  of  these  well-recognised  powers,  the 
Legislature  has  expressed  them  once  and  for  all  in 
the  Companies  Clauses  Consohdation  Act,  1845  ;  and 
they  are  incorporated  in  whole  or  in  part,  by  reference, 
into  the  special  Act  which  authorises  the  particular 
undertaking  in  question.  It  is  important  to  bear  in 
mind  that,  where  a  company  is  controlled  by  the 
Companies  Clauses  Act,  the  provisions  of  the  Act  of 
1908  are  not  applicable,  except  in  so  far  as  they 
already  exist  in  the  earlier  legislation. 


NOTE  ON  AUTHORITIES. 

[For  the  general  law  relating  to  corporations,  see  Halshiinfs  "  Laws 
of  England,''  art.  "  Corporations,'"  and  "  Digest  of  English  Civil  Law," 
pp.  5-14.  For  banks,  Ringivood,  "  Outlines  of  the  Law  of  Banking." 
For  cofnpanies,  Eustace  Smith,  "  Summary  of  Joint  Stock  Companies 
Law."] 
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CHAPTER  XV. 

UNINCORPORATED    ASSOCIATIONS. 


The  subject  of  unincorporated  associations,  which 
is  to  be  discussed  in  this  chapter,  presents  as  many 
theoretical  difficulties  to  the  student  as  any  other 
branch  of  English  Law  ;  and  this  is  largely  due  to 
the  absence  of  any  reported  case-law  on  some  of  the 
most  elementary  points  that  arise  in  regard  to  the 
status  of  these  associations.  Here,  perhaps  more 
than  anywhere  else,  the  law  is  in  an  undeveloped 
stage  ;  and  it  is  a  noticeable  fact  that,  owing  to  its 
uncertainty,  most  of  the  important  types  of  association 
into  which  persons  enter  without  incorporation,  such 
as  partnerships,  trade  unions,  and  friendly  societies, 
have  been  the  object  of  regulation  by  special  Acts  of 
Parliament.  We  shall  deal  presently  with  the  effect 
of  legislation  on  these  bodies;  and,  while  we  must 
first  attempt  to  set  out  some  of  the  principles  which 
seem  to  govern  unincorporated  associations  generally, 
it  should  throughout  be  borne  in  mind,  that  many  of 
the  legal  principles  which  we  state  have  been  affected 
by  the  provisions  of  various  statutes  in  the  case  of  the 
most  familiar  associations. 

The  fundamental  basis  of  a  corporation,  as  we  have 
seen,  is  the  authority  of  the  State,  which  forms  the 
association  into  a  new  legal  personality.  This  is 
a  quality  which  is  absent  in  the  associations  with 
which  we  are  now  dealing.  If  there  is  any  common 
basis  upon  which  all  unincorporated  associations  are 
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founded  it  is  this  :  that  they  all  originate  in  contract, 
or,  at  least,  agreement.  When  a  group  of  individuals 
form  themselves  into  an  association,  such  as  a  foot- 
ball club  or  a  literary  society,  each  member  is  in 
law  entering  into  contracts  with  each  and  all  of  his 
fellow-members  that,  in  consideration  of  obtaining 
the  advantages  of  the  group  organisation,  he  wiU 
subordinate  his  personal  rights  to  those  of  his  fellows. 
This  notion  of  the  contractual  origin  of  voluntary 
associations  predominates  throughout.  Such  an 
association  is  legally  no  more  than  a  congeries  of 
isolated  individuals  ;  but  it  wiU  be  found,  in  every 
case,  that  the  individuals  have  undertaken  certain 
obligations  upon  themselves  in  virtue  of  their  member- 
ship of  the  body  in  question.  The  extent  to  which 
these  obligations  are  defined  varies  indefinitely  ;  but 
we  find  in  those  variations  a  useful  test  for  dividing 
voluntary  associations  into  certain  groups. 

First,  we  have  the  association  which  has  no  written 
or  other  expression  of  its  objects  or  conditions.  Of 
this  type  are  the  many  small  ephemeral  societies  which 
men  and  women  form  in  their  ordinary  social  inter- 
course, without  giving  as  a  rule  (or  needing  to  give) 
any  thought  to  the  legal  results  of  their  action. 

Second,  there  is  the  association  which,  on  the 
ground  of  its  numbers  or  of  the  importance  and 
permanence  of  its  objects,  is  furnished  with  some  sort 
of  a  written  constitution.  The  most  familiar  illus- 
tration of  this  class  is  the  ordinary  unincorporated 
members'  club,  such  as  those  which  are  common  in 
the  west  end  of  London. 

Thirdly,  many  unincorporated  associations  are 
governed  by  trusts,  charitable  or  otherwise  ;  their 
property  being  vested  in  trustees  for  the  benefit  of 
the  members  or  of  some  external  object.  The  Free 
Churches  are  of  this  nature. 

Lastly,  there  is  the  type  of  association  which  is  so 
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important  in  communal  life,  that  the  Legislature 
has  found  it  necessary  to  provide  a  code  of  rules 
governing  the  legal  relationship  of  the  members  with 
themselves  and  with  the  outside  world.  Partnerships 
fall  into  this  category  :  they  are  governed  by  the 
Partnership  Act,  1890,  but,  owing  to  the  close  con- 
nection between  partnership  law  and  the  general  law 
of  contracts,  they  will  be  dealt  with  as  part  of  the 
latter  subject  in  Vol.  Ill  of  this  work  (Chap.  XIII). 
Trade  unions.  Friendly  Societies,  industrial  and  provi- 
dent societies,  and  similar  organisations  have  also  formed 
the  subject  of  legislative  enactments  ;  and  we  shall 
presently  deal  with  these  in  more  detail  (pp.  405-413). 

Bearing  in  mind,  then,  the  fundamentally  contractual 
nature  of  all  unincorporated  associations,  and  the  ex- 
tent to  which  their  organisation  varies,  we  may  lay 
down  the  following  general  principles. 

Regarding  the  property  of  the  association,  as  there 
is  no  legal  entity  which  can  be  the  owner,  as  a  cor- 
poration may  be  the  owner  of  property,  it  belongs 
jointly  to  all  the  members.  So  far  is  this  doctrine 
carried,  that  the  purchase  of  liquor  belonging  to  a 
members'  club,  by  a  member  of  the  club,  is  not  legally 
a  sale,  because  the  liquor  already  belonged — in  part, 
at  least — to  the  buyer,  and  a  man  cannot  buy  his 
own  property  {Graff  v.  Evans  (1882)  8  Q.  B.  D.  373). 
With  regard  to  land,  as  there  must  be  some  legal  owner 
in  whom  the  seisin  is  vested,  it  must  either  be  con- 
veyed to  and  held  by  all  the  members  as  joint  tenants, 
or  else  be  granted — as  is  the  usual  course — to  trustees, 
in  which  event  the  interest  of  the  members  in  the 
land  will  be  equitable,  not  legal. 

In  contract,  no  member  is  liable  upon  any  obligation 
incurred  on  behalf  of  the  association,  unless  and  until 
it  can  be  shown  that  he  has  agreed  to  become  liable. 
Thus,  where  the  association  has  been  formed  without 
any  rules  at  all,  no  liability  can  attach  to  any  member 
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ither  than  the  actual  person  who  enters  into  the 
contract,  and  any  person  expressly  authorising  him 
to  do  so  ;  and,  if  either  of  these  persons  is  sued,  he 
will  have  no  right  of  indemnity  against  his  feUow- 
members.  But,  as  we  saw,  most  recognised  in- 
stitutions, such  as  clubs,  have  written  rules  ;  and  the 
law  holds  that  any  member  joining  an  association 
of  this  class  impliedly  contracts  that  he  will  be  bound 
by  all  that  is  in  the  rules.  So,  if  the  rules  provide, 
as  they  always  should,  for  their  alteration  by  a 
majority  of  the  members,  then  the  minority  will  be 
bound  by  any  decision  imposed  upon  them  by  the 
majority.  Otherwise,  any  member  can  refuse  to  be 
bound  by  a  new  rule  ;  and,  on  this  ground,  it  has 
been  held  that  a  member  of  a  club  need  not  pay  any 
higher  subscription  than  that  which  he  agreed  to  pay 
on  becoming  a  member,  in  the  absence  of  any  power 
conferred  upon  the  majority  to  alter  the  rates  of 
subscription  {Harrington  v.  Sendall  [1903]  1  Ch.  92). 
Again,  no  member  can  be  expelled  from  a  club,  unless 
the  rules  give  a  power  of  expulsion.  All  this  points 
to  the  necessity  of  most  careful  drafting  of  the  con- 
stitution of  any  association  in  which  these  difficulties 
can  arise. 

In  tort,  neither  the  association  nor  the  members 
generally  are  under  any  liability  ;  the  injured  party 
must  seek  out  the  actual  person — probably  the 
secretary  or  a  member  of  the  committee  of  manage- 
ment— who  personally  or  by  his  agent  committed  the 
wrong.  Thus,  where  a  person  was  injured  by  the 
negligence  of  a  football  club  in  erecting  a  stand,  it 
was  clearly  recognised  that  his  action  could  not  be 
brought  against  the  club  as  such,  nor  against  the 
committee  as  a  whole  {Brown  v.  Le^vis  (1896)  12 
T.  L.  R.  455).  But,  although  this  is  the  view  taken 
in  most  textbooks,  it  has  been  strongly  contended 
that  the  law  has  been  changed  by  the  decision  of  the 
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House  of  Lords  in  the  TafE  Vale  Case  {Tajf  Vale 
Railway  Co.  v.  Amalgamated  Society  of  Railway 
Servants  [1901]  A.  C.  426),  where  it  was  held  (before 
the  passing  of  the  Trade  Disputes  Act,  1906)  that 
a  trade  union,  being  a  body  upon  which  Parliament 
had  conferred  a  quasi-corporate  position,  must  be 
held  liable  for  any  wrongs  due  to  its  acts  as  an 
association.  Lord  Halsbury  stated  the  law  in  this  case 
as  follows:  "If  the  Legislature  has  created  a  thing 
"  which  can  own  property,  which  can  employ  servants 
"and  which  can  inflict  injury,  it  must  be  taken, 
' '  I  think,  to  have  impliedly  given  the  power  to  make  it 
"  suable  in  a  court  of  law  for  injuries  purposely  done 
"  by  its  authority  and  procurement."  This  principle, 
it  will  be  noticed,  if  logically  carried  to  its  conclusion, 
would  eliminate  many  of  the  artificial  differences 
which  exist  between  associations  which  are  precisely 
similar  in  all  respects,  except  that  one  has  and  the 
other  has  not  received  the  benefit  (or  burden)  of 
incorporation.  And  it  will  be  observed  that,  despite 
the  fact  that  the  Trade  Disputes  Act,  1906,  has 
removed  trade  unions  from  the  scope  of  the  judgment, 
yet  that  judgment  stands  as  an  expression  of  the 
highest  authority  as  regards  other  similar  bodies. 

As  regards  procedure,  it  follows  from  the  principles 
already  set  out,  that  an  unincorporated  association, 
apart  from  statutory  authority,  can  as  such  neither 
sue  nor  be  sued.  But  it  must  be  remembered  that 
many  clubs  and  other  institutions  have  either  been 
established  as  limited  companies,  or  are  managed, 
as  '  proprietary  clubs,'  by  an  independent  person  or 
corporation.  In  such  cases,  it  is  clear  that  there  is 
a  person  or  corporation  who  may  properly  be  made 
defendant.  And  some  of  the  procedural  difficulties 
that  once  existed  in  making  the  property  and  obliga- 
tions of  unincorporated  associations  the  subject  of 
litigation,  have  been  removed  by  the  wide  terms  of 
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Order  XVI,  Rule  9,  of  the  Rules  of  the  Supreme  Court, 
which  provides  that,  where  there  are  numerous 
persons  having  the  same  interest  in  an  action,  one  or 
more  of  such  persons  may  sue  or  be  sued,  or  may  be 
authorised  to  defend  the  action,  on  behalf  of  all  the 
others.  But  the  Court  exercises  a  wide  discretion  in 
allowing  actions  to  be  brought  by  or  against  '  repre- 
sentative parties,'  as  they  are  called.  Thus,  where 
certain  plaintiffs  were  libelled  in  a  journal  published 
by  an  unincorporated  association  called  the  Im- 
perial Merchant  Service  Guild,  consisting  of  15,000 
members,  and  issued  their  writ  against  the  chair- 
man, vice-chairman,  and  secretary,  as  representing 
the  whole  guild,  a  representation  order  was  refused. 
The  plaintiffs  ought  to  have  sought  relief  against  the 
individual  persons  who  authorised  and  directed  the 
pubhcation  of  the  libel  {Mercantile  Marme  Association 
V.  Toms  and  Others  [1916]  2  K.  B.  243). 

The  dissolution  of  an  unincorporated  association 
can  only  be  carried  out  by  the  consent  of  the  members, 
unless,  of  course.  Parliament  intervenes.  A  curious 
result  follows  as  regards  the  property  of  the  association. 
It  belongs  to,  and  is  divisible  amongst,  all  those  who 
are  members  when  the  dissolution  takes  place.  But 
if  a  single  member  is  opposed  to  the  dissolution,  and 
if  the  rules  contain  no  power  to  coerce  him,  he  remains 
a  member  of  the  association  after  all  his  feUows  have 
resigned  ;  and  he  is  legally  entitled  to  retain  the 
whole  of  its  property.  There  is  no  reported  case,  it  is 
believed,  in  which  this  extreme  result  has  occurred  ; 
but  the  principle  was  applied  in  the  case  of  Free 
Church  of  Scotland  v.  Lord  Overtoun  [1904]  A.  C.  515, 
where  the  majority  of  the  members  of  the  Scottish 
Free  Church  had  dissolved  the  association  in  order  to 
form  a  new  body,  and  it  was  held  that  the  dissentient 
minority  were  entitled  to  claim  the  whole  of  the 
property  of  the  original  institution. 
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This  short  account  will  have  introduced  the  reader 
to  some  of  the  intricacies  of  the  law  as  to  unincorporated 
associations.  We  must  now  pass  on  to  consider  some 
of  those  associations  which  have  been  placed  in  a 
special  position  by  various  Acts  of  Parhament. 

I.  Friendly  Societies. 

There  are  several  classes  of  mutual  benefit  societies 
which  may  be  classed  under  the  general  heading  of 
Friendly  Societies. 

1.  Friendly  Societies  prosper. — These  mutual  benefit 
societies  are  now  governed  by  the  Friendly  Societies 
Act,  1896,  as  amended  by  the  Friendly  Societies  Act, 
1908,  and  the  Collecting  Societies  and  Industrial 
Assurance  Companies  Act,  1896  (which  applies  to  a 
type  of  Friendly  Society  called  a  Collecting  Society). 
They  are  established  to  provide  by  voluntary  sub- 
scriptions of  the  members,  either  with  or  without  the 
aid  of  donations,  for  one  or  other  of  the  following 
objects  :  (i)  the  rehef  or  maintenance  of  the  members, 
their  famihes,  relations,  or  orphan  wards,  during 
sickness  or  other  bodily  or  mental  infirmity,  in  old 
age  (which  means  after  the  age  of  fifty)  or  in  widow- 
hood, or  for  the  relief  or  maintenance  of  the  orphan 
infant  children  of  members  ;  (ii)  the  insuring  of  money 
to  be  paid  on  the  bkth  of  a  member's  child,  or  on  the 
death  of  a  member,  or  for  funeral  expenses,  or  (in  the 
case  of  Jews)  for  living  expenses  during  the  period  of 
confined  mourning  ;  (iii)  the  rehef  or  maintenance  of 
members,  when  on  travel  in  search  of  employment, 
or  when  in  distress,  or  in  case  of  shipwreck  or  of  loss 
of,  or  damage  to,  boats  or  nets  ;  (iv)  the  endowment 
of  members  or  of  their  nominees  at  any  age  ;  or 
(v)  the  insurance  against  fire,  of  tools  or  implements 
of  trade,  to  the  amount  of  fifteen  pounds.  But  no 
such  society  may  grant  any  annuity  exceeding  fifty- 
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two  pounds  a  year,  or  an  assurance  exceeding  three 
hundred  pounds  gross  sum  ;  moreover,  careful  enact- 
ments are  made  to  prevent  abuse  in  insurances  on  the 
lives  of  children.  A  Friendly  Society  which  distributes 
the  whole  of  its  property  every  year  amongst  its 
members  is  commonly  called  a  '  slate  club  '  ;  because 
the  effect  of  the  distribution  is  to  '  wipe  off  the 
slate  '   all  its  obligations  to  its  members, 

2.  Cattle  Insurance  Societies  are  established  for  the 
insurance  to  any  amount,  against  loss  of  neat  cattle, 
sheep,  lambs,  swine,  and  horses,  by  death  from  disease 
or  otherwise. 

3.  Benevolent  Societies,  for  any  benevolent  or  chari- 
table purpose,  as  distinct  from  mutual  purposes. 

4.  Working  Men^s  Clubs,  for  purposes  of  social 
intercourse,  mutual  helpfulness,  mental  and  moral 
improvement,  and  physical  recreation. 

5.  Specially  authorised  societies,  for  any  purpose, 
authorised  by  the  Treasury  as  bodies  to  which  the  Act 
of  1896  should  be  extended. 

Such  being  the  different  classes  of  societies  which 
may  be  registered,  it  is  to  be  observed  that  the  general 
superintendence  of  all  Friendly  Societies  is  entrusted 
to  a  Chief  Registrar  and  assistant  registrars  (termed 
in  the  Act,  '  the  Central  Office  '),  a  report  of  whose 
proceedings  is  to  be  laid  annually  before  Parliament. 
No  society  can  apply  to  be  registered  which  does  not 
consist  of  seven  persons  at  the  least  ;  and  every 
registered  society  is  required  to  have  a  registered 
office,  to  appoint  trustees,  who  may  sue  and  be  sued 
as  such,  to  submit  its  accounts  for  audit  once  at  least  in 
every  year,  and  to  send  to  the  Chief  Registrar  an  annual 
return  of  the  receipts  and  expenditure,  funds,  and 
effects  of  the  society,  as  well  as  quinquennial  returns 
of  certain  particulars  mentioned  in  the  Act.  Regis- 
tered societies  are  subjected  to  the  Treasury  Regu- 
lations,   1897   (14,   20).     A  certificate   of  registration 
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given  by  the  Registrar  is  prima  facie  evidence  of  the 
due  registration  of  the  society  ;  and,  in  case  of  the 
Registrar's  refusal  to  register,  an  appeal  Hes  to  the 
King's  Bench  Division.  These  societies  are  not 
incorporated  bodies  ;  and  they  act  through  their 
trustees.  As  they  are  "  formed  in  pursuance  of  some 
"  other  Act  of  ParUament,"  they  need  not  be  registered 
as  Companies  under  the  Companies  (ConsoUdation)  Act, 
1908,  even  though  they  comprise  more  than  twenty 
members  and  are  formed  for  the  acquisition  of  gain. 

Several  privileges  are  acquired  by  registration  as  a 
Friendly  Society.  Registered  societies  are  exempt 
from  the  provisions  of  the  Unlawful  Societies  Act, 
1799,  and  the  Seditious  Meetings  Act,  1817  ;  they 
are  also  entitled  to  partial  exemption  from  payment 
of  income  tax,  and  exemption  from  the  payment 
of  certain  stamp  duties  which  would  otherwise  be 
chargeable  on  them  in  the  transaction  of  their  business. 
Any  member  not  under  the  age  of  sixteen  may  (subject 
to  the  regulations  of  the  society)  cause  any  money 
payable  on  his  death,  to  the  extent  of  one  hundred 
pounds,  to  be  paid  over  to  his  nominee,  and  exercise 
other  rights  from  which  his  infancy  would,  under  the 
general  law,  exclude  him  ;  and,  upon  his  death 
intestate  without  making  any  nomination,  such 
money  (not  exceeding  the  amount  aforesaid)  may  be 
paid  over  to  the  person  or  persons  appearing  to  the 
trustees  to  be  entitled  thereto,  without  the  necessity 
for  letters  of  administration.  Further,  the  society  has, 
to  a  certain  extent,  a  preference  over  other  creditors 
in  the  case  of  death,  bankruptcy,  or  insolvency 
of  its  officers,  having  the  money  or  property  of  the 
society  in  their  possession. 

As  to  the  general  property  and  funds  of  the  society, 
the  trustees  may  invest  the  same,  subject  to  the  Act, 
either  in  a  savings  bank,  or  in  any  trust  security,  or 
even  in  the  purchase  of  land,  or  in  the  erection  of 
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buildings  thereon,  or  upon  any  other  security  expressly 
directed  by  the  society's  rules,  not  being  (unless  in 
the  case  of  loans  to  members)  personal  security  ;  and 
all  property  of  the  society  vests  in  the  trustees  thereof 
for  the  time  being,  for  the  use  and  benefit  of  the 
society  and  its  members. 

The  Act  contains  also  provisions  to  the  effect,  that 
every  dispute  between  a  member,  or  one  claiming 
under  him  or  under  the  society's  rules,  and  the  society, 
shall  be  decided  in  such  manner  as  shall  be  directed  by 
the  rules,  and  shall  not  be  removable  into  any  court  of 
law,  though  the  decision,  when  made,  may  be  enforced 
by  application  to  the  county  court  of  the  district. 
This  exemption  does  not,  however,  enable  the  domestic 
tribunal  of  the  society  to  act  in  disregard  of  the  rules 
of  the  society  which  form  the  contract  between  the 
members  and  the  society  ;  and,  if  it  does  so,  its 
decision  is  null  and  void,  and  an  action  may  be  brought 
in  respect  of  any  wrongful  act  done  under  such 
decision.  Where  the  rules  contain  no  direction  as  to 
disputes,  or  where  the  decision  is  unreasonably  delayed, 
appUcation  for  a  decision  may  be  made  either  to  a 
court  of  summary  jurisdiction — that  is,  to  the  Justices 
of  the  Peace — or  to  the  county  court.  The  Act  con- 
tains also  minute  provisions  regulating  the  secession  of 
lodges  and  branches,  from  other  branches,  or  from  the 
parent  or  principal  society,  and  for  the  dissolution  of 
the  society,  and  for  the  ascertainment  and  liquida- 
tion or  distribution  of  its  assets  and  liabilities. 

By  the  Societies'  Borrowing  Powers  Act,  1898,  a 
society  may  (if  its  rules  so  provide)  be  authorised  to 
receive  deposits  and  borrow  money  at  interest,  from 
its  members  or  from  other  persons. 

A  Friendly  Society  need  not  be  registered  as  such ; 
but  if  it  is  not  and  if  it  carries  on  business  for  the 
acquisition  of  gain,  it  will  have  to  be  registered  as  a 
company,  unless  its  membership  is  limited  to  twenty. 
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II.  Industrial  and  Provident  Societies. 

Industrial  and  Provident  Societies  are  now  regulated 
by  the  Industrial  and  Provident  Societies  Acts,  1893 
to    1913.     These  societies,   unlike  Friendly  Societies, 
are  incorporated,  and  so  really  faU  within  the  scope 
of    the    preceding    chapter.     They    are    societies    for 
carrying  on  any  industry,  trade,  or  business  (including 
dealings  in  land)  ;    the  interest  of  any  member  in  the 
shares  of  such  a  society  being  limited  to  two  hundred 
pounds.     They  may  be  said  to  form  a  half-way  house 
between  a  trading  company  and  a  Friendly  Society ; 
and  the  word  '  Umited  '  must  be  the  last  word  in  theh 
name.     All  co-operative  societies,  and  even  wealthy 
corporations    like    the    Civil    Service    Stores    Supply 
Association,  Limited,  are  registered  under  these  Acts. 
These   societies   do   not   share   the   exemptions   from 
stamp  duty  enjoyed  by  Friendly  Societies  ;    but  they 
are  exempt  from  income  tax  under   Schedules  C  and 
D,    unless  they  seU  to  non-members  and  limit  their 
membership.     As  they  are  corporations,  they  may  sue 
and  be  sued  in  thek  registered  name. 

III.  Benefit  Building  Societies. 

These  are  societies  established  with  the  principal 
object  of  raising  a  subscription  fund,  by  levies  from 
the  members  of  the  society,  and  of  making  advances 
thereout  to  the  members,  to  enable  them  to  buUd  or 
pm-chase  dwelling-houses,  or  to  purchase  land  ;  the 
advances  being  secured  to  the  society  by  mortgage 
of  the  premises  so  built  or  purchased.  The  existing 
Building  Societies  Acts  are  those  of  1874  (the  principal 
Act),  1875,  1877,  1884,  and  1894.  Under  these  Acts, 
societies  of  this  description  (their  rules  being  duly 
registered  as  requu'ed  by  the  Acts,  and  being  duly 
certified    by    the    Registrar)     have     certain     special 
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privileges  and  exemptions.  Thus,  their  members 
enjoy  the  protection  of  limited  liability,  may  transfer 
their  shares  without  payment  of  stamp  duties,  and  may 
procure  re-conveyances  of  the  property  mortgaged  by 
them  to  their  society,  by  a  mere  receipt  for  the  money 
advanced  endorsed  on  the  mortgage  deed,  without 
incurring  the  expense  of  a  formal  re-conveyance. 
But  a  mortgage  to  a  building  society  is  not  exempt 
from  stamp  duty ;  although  the  re-conveyance  is 
exempt.  These  societies  had  originally  no  power  to 
borrow,  in  the  absence  at  least  of  a  rule  expressly 
authorising  them  to  do  so  ;  but  a  limited  power  of 
borrowing  money  has  now  been  conferred  upon  them 
by  the  principal  Act.  All  disputes  between  the 
society  and  its  members  are  to  be  settled  by  the 
convenient  and  economical  method  provided  by 
the  Act ;  being,  in  general,  arbitration.  Lastly,  the 
society  (which  may  be  either  a  terminating  or  a 
permanent  one)  may  be  dissolved  upon  the  happening 
of  the  event  on  which  it  is  by  its  rules  made  to 
determine,  or  it  may  be  dissolved  in  any  manner 
as  prescribed  by  its  own  certified  rules  or  by  the 
Act,  or  it  may  be  wound  up  either  voluntarily 
or  compulsorily  under  the  Companies  (ConsoHdation) 
Act,  1908. 

Building  Societies  formed  before  1874  are  not 
incorporated  (unless  they  have  subsequently  become 
so),  and  must  sue  and  be  sued  through  their  trustees  ; 
but  all  such  societies  formed  after  that  date  are 
corporations. 

IV.  Trade  Unions. 

A  trade  union  is  defined  as  meaning  any  combination, 
whether  temporary  or  permanent,  the  principal 
objects  of  which  are,  under  its  constitution,  the 
regulation  of  the  relations  between  workmen  and 
masters,    or    between    workmen    and    workmen,    or 
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between  masters  and  masters,  or  the  imposing  of 
restrictive  conditions  on  the  conduct  of  any  trade  or 
business,  or  the  provision  of  benefits  to  members 
(Trade  Union  Amendment  Act,  1876,  as  amended  by 
ss.  1  and  2  of  the  Trade  Union  Act,  1913). 

It  will  be  seen  from  this  definition,  that  the  two 
main  objects  of  trade  unions  are  (i)  the  regulation  of 
the  relation  between  workmen  and  masters  in  such 
matters  as  the  rate  of  wages  and  hours  and  conditions 
of  work,  and  (ii)  provision  of  benefits  to  the  members 
in  times  of  sickness,  in  old  age,  and  when  they  are  out 
of  work.  To  enable  them  effectively  to  carry  out  the 
first  of  these  objects,  many  trade  unions  have  rules 
by  which  the  members  bind  themselves  to  '  strike,' 
i.e.  to  refuse  to  work  simultaneously  if  a  stoppage  is 
decided  on  in  accordance  with  the  rules  of  the  union. 
An  agreement  of  this  kind  was  at  Common  Law  unlawful 
and  unenforceable,  as  being  in  restraint  of  trade  ;  and 
the  purposes  of  a  trade  union  were  regarded  as  unlawful 
in  so  far  as  they  were  of  this  kind.  But  the  Trade 
Union  Act,  1871,  enacted  (ss.  2-4),  that  "  the  purposes 
"  of  a  trade  union  shall  not,  by  reason  merely  that  they 
"  are  in  restraint  of  trade,  be  unlawful,  so  as  to  render 
"void  or  voidable  any  agreement  or  trust  "  ;  and  by 
the  same  Act  (s.  8)  and  the  amending  Act  of  1876 
(s.  3),  it  was  provided  that  trade  unions  might  (though 
they  need  not)  be  registered  with  the  Registrar  of 
Friendly  Societies,  and  that  a  registered  trade  union 
should  be  enabled  to  hold,  through  the  medium  of 
trustees,  both  real  and  personal  property.  And  the 
trustees  and  officers  of  registered  unions  were  made 
accountable  for  the  funds  of  the  union  ;  and  the 
trustees  were  empowered  to  bring  or  defend  any 
action  concerning  the  property  of  the  union.  Thus 
registered  trade  unions  are  given  some  of  the  charac- 
teristics of  corporate  bodies,  though  they  are  not 
incorporated.     A  Friendly  Society,  which  falls  within 
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the  statutory  definition  of  a  trade  union,  may  be 
registered  as  a  trade  union  ;  but  an  association  that 
is  in  reality  a  trade  union  cannot  be  registered  as  a 
Friendly  Society,  or  as  an  Industrial  and  Provident 
Society,  or  as  a  company,  even  though  it  carries  on  all 
the  operations  usually  performed  by  such  organisations. 
As  we  have  seen  (p.  403)  it  was  held  in  the  Taff 
Vale  Case,  that  a  trade  union  had  such  a  quasi- 
corporate  character  that  it  might  be  sued  in  its 
registered  name  for  torts  committed  by  its  agents. 
But  this  decision  gave  much  dissatisfaction  to  trade 
union  leaders;  and,  after  considerable  political  agita- 
tion, the  important  Trade  Disputes  Act,  1906,  was 
passed,  which  in  many  respects  places  both  trade 
unions,  and  employers  and  workmen  generally,  out- 
side the  ordinary  law  of  the  land.  The  provisions  of 
this  Act  may  be  summarized  as  follows  : — 

1.  An   act   done  by   a  combination  of  persons  in 

contemplation  or  furtherance  of  a  '  trade 
dispute  '  (these  words  receiving  statutory 
definition)  is  not  to  be  actionable  unless  it 
would  be  actionable  if  performed  by  one  person 
alone  (s.  1).  This  section  in  effect  abrogates 
the  law  of  conspiracy  where  there  is  a  trade 
dispute.     (For  '  trade  dispute,'  see  next  page). 

2.  By  s.  2,  '  peaceful  picketing  '  is  legalised  :    that 

is  to  say,  it  is  made  lawful  to  induce  a  person  to 
break  his  contract  of  employment  (to  '  strike  '), 
provided  that  the  inducement  is  made  peace- 
fully and  in  contemplation  or  fm*therance  of  a 
trade  dispute,  as  defined. 

3.  S.  3  extends  the  immunity  from  the  law  against 

inducement  to  break  a  contract  to  all  cases 
where  the  tort  is  committed  in  contemplation 
or  furtherance  of  a  trade  dispute.  And  it  renders 
lawful  any  interference  with  the  trade,  business, 
or  employment  of  another  person,  if  the  inter- 
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ference  can  be  shown  to  have  been  in  con- 
templation or  furtherance  of  a  trade  dispute, 
and  not  to  take  the  form  of  acts  which  would 
amount  to  actionable  wrongs  apart  from  their 
object. 

4.  The  above  provisions  are  only  applicable  where 

there  is  a  trade  dispute  in  contemplation  or 
existence.  But  s,  4  is  not  so  limited  :  it 
absolutely  prohibits  the  bringing  of  any  action 
against  a  trade  union,  as  such,  in  respect  of  a 
tort.  This  applies  equally  whether  the  trade 
union  is  a  registered  one  and  suable  under  its 
own  name,  or  whether  the  action  is  brought 
against  an  unregistered  trade  union  through 
'  its  officials.  A  trade  union  can  be  sued  on 
its  contracts ;  but  its  immunity  under  this 
section  from  the  law  of  torts  is  so  complete, 
that  not  only  can  no  damages  be  recovered  for 
a  wrongful  act  committed  by  it,  but  the  Courts 
cannot  even  grant  an  injunction  forbidding  the 
commission  by  the  trade  union  of  a  threatened 
tort  {Ware  v.  de  FreviUe  [1921]  3  K.  B.  40). 

5.  '  Trade  dispute '  is  defined  as ' '  any  dispute  between 

■ '  employers  and  workmen  (workmen  including 
"all  persons  employed  in  trade    or   industry), 
"or  between   workmen   and   workmen,    which 
' '  is  connected    with   the   employment  or  non- 
"  employment,  or  the  terms  of  employment,  or 
"  with  the  conditions  of  labour  of  any  person." 
It  was  formerly  unlawful  for  a  trade  union  to  apply 
its  funds  to  the  securing  of  Parliamentary  representa- 
tion,   by    paying    election    expenses    and    members' 
salaries  ;    and  rules  enabling  a  trade  union  to  do  so 
were  held  to  be  ultra  vires  {Osborne  v.  Amalgamated 
Society  of  Railway  Servants  [1910]   A.   C.    87).     But 
now,  by  the  Trade  Union  Act  of  1913,  a  trade  imion 
may  apply  its  funds  "  for  any  lawful  objects  or  purposes 
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"  for  the  time  being  authorised  under  its  constitution," 
Accordingly,  if  the  rules  of  a  trade  union,  or  a  reso- 
lution passed  as  required  by  the  Act,  so  permit,  the 
funds  of  a  trade  union  may  be  apphed  to  poUtical 
purposes.  But  the  Act  imposes  restrictions  on  the 
apphcation  of  funds  for  political  purposes,  by  providing 
that  such  payments  are  to  be  made  out  of  a  separate 
fund,  and  that  no  member  shall  be  compelled  to  sub- 
scribe to  that  fund,  and  that  a  member  who  does  not 
subscribe  shall  not  in  consequence  be  excluded  from 
any  of  the  benefits  of  the  union.  Elaborate  provision 
is  made  for  securing  that  a  resolution  enabling  the 
union  to  subscribe  to  political  objects  shall  only  be 
passed  with  the  approval  of  the  majority  of  members, 
voting  by  ballot. 

V.  Loan  Societies. 

These  are  another  kind  of  unincorporated  associa- 
tion. They  are  estabhshed  under  the  Loan  Societies 
Act,  1840,  the  purpose  of  which  was  to  provide  a 
means  by  which  advances  could  be  made  to  the  working 
classes  without  the  lender  coming  under  the  Usury 
Laws.  Loan  societies  are  exempted  from  the  Money 
Lenders  Act,  1900  ;  but  they  must  be  registered  with 
the  Registrar  of  Friendly  Societies.  No  loan  may  be 
made  of  a  sum  greater  than  £15  ;  and  no  second  loan 
can  be  made  until  the  first  has  been  repaid.  And  the 
maximum  rate  of  interest  which  can  be  charged  is 
12  per  cent. 

NOTE  ON  AUTHORITIES. 

[H.  A.  Smith,  "  Lmv  of  Associations."  For  the  particular  associa- 
tions mentioned  in  the  chapter,  reference  may  be  made  to  articles  on 
each  in  Halshury,  "  Laws  of  England.''] 
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PART  V. 
FAMILY  LAW. 


CHAPTER  XVI. 

HUSBAND    AND    WIFE. 


In  considering  the  relation  of  husband  and  wife, 
we  shall,  in  the  first  place,  inquire  how  that  relation 
is  contracted  (pp.  415-426)  ;  and  second,  what  is 
its  legal  effect  (pp.  426-444)  ;  leaving  to  the  third 
volume  of  these  Commentaries  a  discussion  of  the  mode 
in  which  it  can  be  dissolved  (Vol.  III.,  pp.  608-619). 

I.    Conditions  and   Methods  of   Contracting 
Marriage. 

Marriage,  although  it  is  much  more  than  a  contract, 
resembles  a  contract  in  so  far  that  the  full  and  free 
consent  of  the  parties  is  necessary  to  its  validity.  Such 
consent  may  be  vitiated  by  duress,  undue  influence 
{e.g.,  of  a  parent  or  guardian),  mistake  [e.g.,  belief 
that  the  ceremony  is  merely  a  betrothal),  and  fraud. 
But  fraud,  however  gross,  has  no  effect  upon  the 
validity  of  a  marriage  if  it  is  not  such  as  to  exclude 
actual  consent. 

The  disabilities  which  prevent  the  formation  of  a 
valid  marriage  between  persons  of  different  sexes  are 
divided  into  two  classes — canonical  and  civil.  That 
is  to  say,  some  are  derived  from  the  medieval  Canon 
Law  of  the  Church,  which,  as  previously  explained 
(pp.  32-34),  was  taken  over,  with  modifications,  as  part 
of  the  Common  Law,  at  the  Reformation,  and  again 
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on  the  establishment  of  the  Court  for  Divorce  and 
Matrimonial  Causes  in  1857  (Vol.  III.,  p.  473),  andsome 
are  derived  from  Acts  of  Parliament  passed  since  the 
Reformation,  such  as  the  Marriage  Act,  1835,  or  by  the 
Common  Law.  No  canonical  disability  will  avoid  a 
marriage,  unless  and  until  an  actual  sentence  to  that 
effect  has  been  given  while  both  parties  were  living  ; 
and  a  marriage  entered  into  under  canonical  disability 
is  voidable  only,  and  not  void,  until  such  sentence.  On 
the  other  hand,  the  effect  of  a  civil  disability  is  (except 
in  the  case  of  want  of  age)  to  render  the  marriage  void 
db  initio. 

Canonical  disabilities  were  formerly  numerous  ;  but 
one  only,  namely  physical  inability  to  procreate  child- 
ren, now  remains.  A  pre-contract  {i.e.,  a  previous  con- 
tract to  marry  a  third  person),  which  was  formerly  a 
canonical  disability,  has  ceased  to  be  any  disability 
at  all  since  Lord  Hardwicke's  Marriage  Act  of  1753, 
by  which  it  was  provided,  that  no  proceedings  should 
be  had  in  any  ecclesiastical  court  to  compel  the  cele- 
bration of  a  marriage  by  reason  of  any  contract.  The 
disabilities  resulting  from  consanguinity  and  affinity, 
which  were  formerly  canonical,  were  made  civil  dis- 
abilities by  the  Marriage  Act,  1835. 

Disabilities  of  the  civil  kind  are  commonly  grouped 
under  these  classes,  namely  : — (i.)  a  prior  marriage 
still  subsisting;  (ii.)  insanity;  (iii.)  relationship  by 
blood  or  marriage  ;  and  (iv.)  want  of  age.  Each  of 
these  four  disabilities  will  now  be  considered. 

(i.)  The  first  of  them,  namely,  a  prior  marriage  still 
subsisting,  wants  no  particular  observation,  excepting 
this,  that  the  second  marriage  is  void.  This  is  so, 
whether  or  not  the  parties  contracting  the  second 
marriage  knew  of  the  existence  of  the  former. 

(ii.)  The  marriage  of  a  lunatic,  unless  it  be  contracted 
in  a  lucid  interval,  is  void,  provided  that  the  insanity 
is  such  as  to  prevent  a  real  appreciation  of  the  engage- 
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ment  apparently  entered  into.  The  invalidity  of  the 
marriage  may  be  asserted,  and  a  decree  of  nullity 
obtained,  as  well  by  the  sane  as  by  the  insane  party 
to  the  marriage  (Marriage  Act,  1811.) 

(iii.)  The  third  and  most  frequent  civil  incapacity 
is  undue  proximity  of  relationship,  whether  of  con- 
sanguinity or  of  affinity,  i.e.,  by  blood  or  by  marriage, 
which,  as  we  said,  was  made  a  civil  disability  by  the 
Marriage  Act,  1835. 

.  The  following  marriages  are  by  that  statute  pro- 
hibited, (1)  marriages  contracted  between  persons 
lineally  related  in  infinitum  ;  (2)  marriages  contracted 
between  collaterals,  whether  of  the  whole  blood  or 
of  the  half-blood,  to  the  third  degree  inclusive,  accord- 
ing to  the  mode  of  computation  in  the  Civil  Law  ; 
(3)  marriages  contracted  between  persons  related  by 
affinity  within  the  corresponding  degrees  lineal  or 
collateral.  The  blood  relations  of  a  man's  wife  are 
always  related  to  him  by  affinity  ;  and  the  blood 
relations  of  a  man  are  similarly  related  to  his  wife. 
Thus  until  recently  a  man  could  not  marry  his  deceased 
wife's  sister,  or  his  deceased  brother's  widow  ;  and 
he  cannot  even  now  marry  his  deceased  wife's  niece 
{Re  Phillips  [1919]  1  Ch.  128).  On  the  other  hand, 
the  blood  relations  of  the  husband  are  not  related  by 
affinity  to  the  blood  relations  of  the  wife  ;  hence,  two 
brothers  may  marry  two  sisters,  or  father  and  son  a 
mother  and  daughter.  And  the  husband  is  not  related 
to  the  ajffines  of  his  wife  ;  so  that  a  man  may  marry  the 
widow  of  his  deceased  wife's  brother.  But  he  may  not 
marry  the  sister  of  his  divorced  wife  during  the  life- 
time of  the  latter,  nor  the  divorced  wife  of  his  brother 
during  the  life-time  of  his  brother. 

The  Marriage  Act,  1835,  has,  however,  no  operation 
on  marriages  celebrated  abroad  between  persons 
domiciled  abroad,  who  are  by  the  law  of  their  domicile 
permitted   to   marry  :  though    it   is   otherwise   where 

S.C. — VOL.   I.      •  2  E 


418  BK.    I.    PUBLIC    LAW. — PT.    V.    FAMILY   LAW. 

persons  domiciled  in  this  country  go  abroad  tem- 
porarily for  the  purpose  of  contracting  a  marriage 
prohibited  by  the  English  law. 

The  Deceased  Wife's  Sister's  Marriage  Act,  1907, 
and  the  Deceased  Brother's  Widow's  Marriage  Act, 
1921,  both  contain  provisions  relieving  clergymen 
from  the  duty  of  celebrating  such  marriages  ;  but  such 
a  marriage  is  not  a  lawful  cause  for  repelling  the  parties 
from  Holy  Communion  {Thompson  v.  Dibdin  [1912] 
A.  C.  533). 

(iv.)  The  fourth  civil  disability  is  want  of  age,  which 
renders  voidable  this  contract  as  much  as  any  other. 
But  it  is  not  necessary  to  the  contract  of  marriage  that 
the  parties  should  have  attained  the  ordinary  full  age 
of  twenty-one  ;  for  a  male  person  is  enabled  by  law 
to  consent  to  matrimony  at  the  age  of  fourteen.  And 
a  female  at  the  age  of  twelve.  And  even  though  the 
male  ,be  under  fourteen,  or  the  girl  under  twelve,  the 
marriage  is  regarded  as  being  inchoate  only  and  im- 
perfect, not  void  ;  so  that  either  of  the  parties,  upon 
coming  to  the  proper  age  for  his  or  her  consent,  may 
disagree  and  declare  the  marriage  void,  or  else  may 
affirm  it. 

But  it  should  be  noted,  that  what  is  above  stated 
about  ages  is  to  be  understood  only  of  the  actual 
marriage,  by  which  the  parties  become  man  and  wife  ; 
for  a  promise  to  marry  at  a  future  time,  which,  like 
other  contracts,  gives  a  right  of  action  for  damages  in 
case  of  its  violation,  is  not  binding  on  the  defendant 
unless  he  or  she  be  at  the  time  of  the  full  age  of  twenty- 
one  years  ;  the  party  under  age  can,  however,  sue 
the  other  if  he  or  she  is  over  twenty-one,  for  a  breach 
of  her  or  his  promise.  It  may  be  noted  that  a  right 
of  action  for  breach  of  promise  is  personal,  and  lapses 
with  the  death  of  either  party  {Quirk  v.  Thomas  [191G] 
IK.B.  516). 
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II.  Forms  of  Marriage. 

We  have  next  to  consider  the  forms  necessary  to  the 
validity  of  a  marriage.  There  are  two  main  forms  of 
marriage  which  are  lawful  at  the  present  day,  viz., 
(i.)  marriage  by  a  priest  of  the  Church  of  England  after 
the  publication  of  banns,  or  the  procurement  of  a 
licence  from  a  Church  of  England  authority  ;  (ii.) 
marriage  upon  the  certificate  of  the  superintendent 
of  marriages  for  the  district,  with  or  without  a  licence. 
As  regards  both  of  these  forms,  certain  statutory  rules 
are  laid  down,  which  we  will  now  summarise. 

(i.)  Church  of  England  marriages. — By  the  Marriage 
Acts,  1823  to  1898,  the  first  formality  required  is, 
either  the  previous  publication  of  banns  upon  three 
successive  Sundays  in  the  church  or  churches  of  the 
parish  or  parishes  wherein  the  parties  dwell  ;  or, 
in  lieu  thereof,  a  licence  from  the  proper  ecclesiastical 
authority  that  the  marriage  may  be  had  without 
banns,  which  may  be  either  a  '  special  '  licence  from 
the  Archbishop  of  Canterbury  or  a  '  common  '  licence 
from  the  Ordinary  or  his  surrogate.  The  parties  must 
be  married  in  their  true  names,  at  a  church  or  chapel 
wherein  banns  may  lawfully  be  published,  within 
three  months  after  banns,  or  grant  of  a  common  Hcence, 
in  the  presence  of  two  witnesses  in  addition  to  the 
minister,  and  between  the  hours  of  eight  in  the  morn- 
ing and  three  in  the  afternoon.  Under  a  special  licence 
the  parties  may  marry  at  any  convenient  place  or 
hour.  If  the  parent  or  guardian  of  a  person  under 
twenty-one  (not  being  a  widower  or  widow)  openly 
signifies  his  dissent  at  the  time  when  the  banns  are 
published,  the  publication  is  void.  And,  where 
the  marriage  is  by  licence,  one  of  the  parties  must 
make  oath  {a)  that  he  or  she  believes  that  there 
is  no  lawful  impediment  to  the  proposed  union,  (6) 
that  one  of  the  parties  has  resided  within  the  parish 


420  BK.    I.    PUBLIC    LAW. — PT.    V.    FAMILY    LAW. 

for  the  preceding  fifteen  days,  and  (c)  that  any 
necessary  consent  has  been  obtained.  The  consent 
required  is  that  of  the  father  or  lawfully  appointed 
guardian  ;  and,  failing  him,  then  of  the  mother  being 
unmarried ;  and,  failing  her,  then  of  a  guardian 
appointed  by  the  High  Court  of  Justice.  The  Court 
may  give  consent  instead  of  a  lunatic  or  absent  person, 
or  a  person  unreasonably  refusing  it. 

Where  a  marriage  by  banns  or  by  ecclesiastical 
licence  has  been  solemnised  between  persons,  either 
of  whom  is  under  age,  by  means  of  the  false  oath  or 
fraudulent  procurement  of  one  of  the  parties,  the  Act 
provides,  that  the  party  offending  shall  be  liable  to 
forfeit  all  property  which  would  otherwise  accrue  to 
him  or  to  her  from  the  marriage  ;  but,  subject  thereto, 
the  marriage  remains  valid.  On  the  other  hand,  where 
the  parties  both  knowingly  and  wilfully  disregard  the 
prescribed  formalities,  the  marriage  is  void.  Numerous 
Acts  of  Parliament,  however,  have  been  passed  from 
time  to  time  for  the  purpose  of  curing  irregularities 
in  marriages,  which  but  for  such  irregularities  would 
have  been  valid.  A  well-known  instance  is  the  Marriage 
Validation  Act,  1888,  which  was  passed  to  validate 
marriages  performed  by  a  notorious  criminal  who  had 
posed  as  a  priest  ;  though  the  better  opinion  is,  that 
this  statute  was  passed  ex  majore  caiiteld,  on  the  ground 
that  the  marriages  were  valid,  in  spite  of  the  defect, 
as  both  parties  had  supposed  that  they  were  being 
married  by  a  properly  qualified  priest. 

(ii.)  Marriages  upon  certificate. — The  Marriage  Act, 
1823,  following  Lord  Hardwicke's  Act,  had  required 
that  all  marriages  taking  place  in  England,  excepting 
where  both  the  parties  were  Quakers  or  Jews,  should 
be  solemnised  according  to  the  rites  and  ceremonies 
of  the  Church  of  England.  The  injustice  towards 
dissenters  involved  in  this  requirement  led  to  the  pass- 
ing of  the  Marriage  Act,  1836.     By  this  Act  and  the 
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Acts  amending  it,  all  persons  are  enabled  to  be  married 
according  to  such  religious  rites  as  they  may  think 
fit,  or  without  any  religious  rites  at  all,  by  obtaining 
the  certificate  of  the  superintendent  district  registrar 
of  marriages.  This  certificate  may  be  either  a  certifi- 
cate ^v'ithout  licence,  or  a  certificate  with  licence.  That 
is  to  say,  the  certificate  may  be  obtained,  and  a  la'W'ful 
marriage  solemnised,  without  a  licence ;  but  there  are 
certain  advantages  in  obtaining  a  licence,  as  we  shall 
see  presently. 

A  person  intending  to  be  married  on  a  registrar's 

certificate  ivithout  licence,  delivers  to  the  superintendent 

registrar  of  the  district  or  districts  in  which  the  parties 

reside,  a  notice,  in  the  prescribed  form,  of  his  or  her 

intention  to   marry.     The   notice  is   entered  by  the 

registrar  in  a  book  called  the  Marriage  Notice  Book, 

open  at  all  reasonable  times,  and  without  fee,  to  all 

persons  desirous  of  inspecting  the  same.      The  notice 

must   state    (a)   the   names   and   descriptions   of   the 

parties  ;  (b)  the  dwelling-place  of  each  party,  and  the 

length  of  time  during  which  he  or  she  has  resided  there  ; 

(c)  the  church  or  other  building  in  which  the  marriage 

is  to  be  solemnised,  which  must  in  general  be  within 

the,  district  where  one  of  the  parties  has  dwelt  for  the 

period  stated  in  the  notice  ;  {d)  that  the  marriage  is 

to  be  without  licence.     The  person  giving  the  notice 

subscribes  thereto  a  solemn  declaration,   stating   {a) 

that  he  or  she  believes  that  there  is  no  impediment  of 

kindred  or  alliance  or  other  lawful  hindrance  to  the 

marriage  ;    (6)   that  he  or  she  has,  for  the  space  of 

seven  days  immediately  preceding,   had  his   or  her 

usual  place  of  abode  and  residence  within  the  district 

of  the  registrar  to  whom  the  notice  is  given  ;  (c)  when 

either  party,  not  being  a  widower  or  widow,  is  under 

the  age  of  twenty-one,  that  the  consent  of  the  person 

whose  consent  to  such  marriage  is   by  law  required 

has  been  given,  or  (as  the  case  may  be)  that  there  is 
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no  person  whose  consent  is  by  law  required.  This 
notice,  or  a  copy  thereof  under  the  hand  of  the  regis- 
trar, is  suspended  or  affixed  by  him  in  some  conspicuous 
place  in  his  office,  during  twenty-one  successive  days 
next  after  the  day  on  which  it .  was  entered  in  the 
Marriage  Notice  Book.  If  during  this  period  no 
valid  objection  is  taken  to  its  issue,  the  registrar  will 
issue  a  certificate  to  that  effect.  The  marriage  may 
then  be  solemnised  within  three  calendar  months, 
according  to  any  one  of  the  four  following  methods. 

First,  the  marriage  may  be  solemnised  in  some 
building  certified  as  a  place  of  religious  worship  and 
registered  for  the  solemnisation  of  marriages,  and 
according  to  such  form  and  ceremony  as  the  parties 
may  think  fit  to  adopt.  There  must  be  present  the 
registrar  or  his  deputy  or  an  authorised  person  within 
the  meaning  of  the  Marriage  Act,  1898  (usually  the 
minister  of  the  chapel),  and  two  witnesses.  The 
ceremony  must  take  place  with  open  doors  between 
the  hours  of  eight  in  the  morning  and  three  in  the 
afternoon.  And  certain  prescribed  words  must  be 
used  as  laid  down  in  that  Act. 

Or,  second,  the  marriage  may  be  solemnised  at  the 
office  of  the  superintendent  registrar,  in  his  presence 
and  in  that  of  some  '  registrar  of  the  district,'  with  the 
same  requirements  as  to  form.  But  at  a  marriage 
in  such  office  no  religious  service  may  be  used,  although 
the  parties  are  permitted  by  statute  to  add  such 
religious  ceremony  afterwards  as  is  ordained  or  used 
by  the  denomination  to  which  they  belong  ;  such 
latter  celebration  being,  however,  in  such  case,  without 
any  effect  in  law. 

Or,  third,  the  marriage  may  be  solemnised  accord- 
ing to  the  rites  of  the  Church  of  England,  the  church 
in  which  the  marriage  is  solemnised  being  situate 
within  the  district  of  the  superintendent  registrar 
by  whom  the  certificate  is  issued  ;  the  consent  of  the 
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minister  being  obtained,  and  the  marriage  being 
solemnised  by  a  duly  qualified  clergyman  according  to 
the  office  of  the  Church. 

Or,  fourth,  the  marriage  may  be  solemnised  accord- 
ing to  the  usages  of  the  Quaker?  or  of  the  Jews,  where 
the  parties  are  of  those  persuasions  respectively.  A 
marriage  may  even  be  celebrated  in  accordance  with 
the  usages  of  the  Quakers  between  persons  of  whom 
one  or  both  do  not  belong  to  the  Society  of  Friends  ; 
if  such  marriage  is  authorised  by  the  general  rules  of 
that  society. 

Such,  then,  are  the  different  methods  in  which, 
in  a  marriage  upon  a  registrar's  certiHcate  without 
licence,  the  solemnisation  may  be  had  ;  but  as  to  each 
of  them  it  is  material  to  repeat,  that  the  building  in 
which  the  marriage  takes  place  must  be  that  specified 
in  the  notice  and  certificate. 

A  person  intending  to  be  married  on  a  registrar's 
certificate  with  licence,  gives  notice  to  that  effect  and 
obtains  a  certificate  as  in  the  former  case  ;  subject 
to  the  following  differences  in  procedure.  First,  if 
both  the  persons  about  to  marry  do  not  dwell  in  the 
same  superintendent  registrar's  district,  notice  need 
not  be  given  to  the  registrar  of  each  district,  but  only 
to  the  registrar  of  the  district  in  which  one  of  such 
persons  resides  ;  and  it  will  be  sufficient  also,  if  the 
notice  states  how  long  he  or  she  has  there  resided, 
without  making  any  statement  of  the  same  kind  with 
respect  to  the  other  party.  Second,  the  declaration 
subscribed  to  the  notice  must  state,  that  the  j)erson 
giving  it  has,  for  the  space  of  fifteen  days  immediately 
preceding,  had  his  or  her  usual  place  of  abode  and 
residence  within  the  district  of  the  registrar  to  whom 
the  notice  is  given.  Third,  it  is  not  requisite,  that 
either  the  notice,  or  a  copy  thereof,  should  be  suspended 
in  the  office  of  such  registrar.  Fourth,  the  certificate 
may  be  obtained  after  the  expiration  of  one  whole 


424  BK.    I.    PUBLIC    LAW. — PT.    V.    FAMILY   LAW. 

day  (instead  of  twenty-one  days)  next  after  the  entry 
of  the  notice. 

Having  obtained  the  certificate,  the  appUcant  next 
procures  from  the  registrar  a  hcence,  for  which  he  has 
to  pay  thirty  shillings  to  the  registrar  and  a  stamp 
duty  of  ten  shillings,  whereas  the  certificate  alone  will 
only  cost  one  shilhng.  After  the  issue  of  the  hcence, 
the  marriage  may  take  place  ;  and  it  must  take  place 
within  three  months  from  the  entry  of  the  notice. 
It  may  be  solemnised  according  to  any  of  the  several 
methods  before  stated,  except  that  of  the  Church  of 
England,  subject  to  the  rules  and  distinctions  already 
laid  down  in  respect  of  them.  But  the  registrar  may 
not  grant  any  licence  for  marriage  in  a  church  or  chapel 
of  the  Church  of  England  ;  it  being  the  design  of  the 
legislature  not  to  interfere  with  the  exclusive  privilege 
in  that  respect  previously  vested  in  the  archbishop 
and  other  ecclesiastical  authorities.  Marriage  with 
licence  is  thus  the  usual  form  adopted  by  Noncon- 
formists and  Roman  CathoUcs  ;  and  marriage  by 
banns  under  the  Act  of  1823,  is  the  ordinary  form  of 
Church  of  England  weddings. 

No  marriage  upon  the  certificate  of  a  registrar 
(either  witli  or  without  licence)  may  be  solemnised 
in  any  building  registered  and  certified  for  religious 
worship,  without  the  consent  of  the  minister  thereof. 

Every  marriage  under  these  Acts  is  void,  if  the 
parties  knowingly  and  wilfully  intermarrj^  ia)  in  a 
place  other  than  that  specified  in  the  notice  and  certi- 
ficate, or  (6)  without  due  notice  to  the  superintendent 
registrar,  or  (c)  without  certificate  duly  issued,  or 
without  licence  (Avhere  hcence  is  required),  or  {d)  in 
the  absence  of  the  registrar  of  the  district  or  of  the 
superintendent  registrar,  or  of  the  '  authorised  person,' 
where  the  presence  of  such  persons  respectively  is 
required. 

A  vahd  marriage,  procured  by  means  of  a  wilfully 
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false  notice,  certificate,  or  declaration,  exposes  the 
party  offending  to  the  same  consequences  as  are  pro- 
vided under  the  Marriage  Act,  1823,  with  regard  to 
marriages  procured  by  false  oath  or  fraudulent  pro- 
curement :  viz.  a  forfeiture  of  all  the  property  which 
would  otherwise  accrue  to  the  offending  party  from  the 
marriage. 

All  marriages  celebrated  in  England,  whether  under 
the  Marriage  Act,  1823,  or  under  the  more  recent 
Marriage  Acts,  are  now  registered.  The  duty  of 
registering  marriages  is  imposed  on  every  clergyman 
of  the  Church  of  England,  '  authorised  person,'  and 
registrar,  by  whom  or  in  whose  presence  a  marriage 
is  celebrated  ;  and  eventually  the  records  of  all 
marriages  are  registered  in  the  general  registry  at 
Somerset  House  (Chap.  XXVIII. ). 

None  of  the  Marriage  Acts  extends  to  the  Royal 
Family  ;  nor  do  these  Acts  extend  to  the  marriages 
contracted  by  British  subjects  in  Scotland  or  in 
Ireland,  or  in  any  foreign  country.  Marriages  cele- 
brated out  of  England  are  therefore  (so  far  as  regards 
the  form  of  celebration)  considered  as  valid  by  our  law, 
provided  they  are  made  in  such  form  as  is  sufficient  by 
the  law  of  the  place  where  they  are  solemnised  (the  lex 
loci,  as  it  is  called)  ;  and  this  is  so,  even  though  the 
parties  have  eloped  out  of  England,  on  purpose  to 
evade  the  forms  of  marriage  prevailing  in  England. 
Moreover,  the  law  of  England  regards  any  consent 
of  third  parties  which  may  be  required  as  a  matter 
affecting  the  form  of  marriage,  and  not  the  capacity 
of  the  parties  to  contract  it,  which  is  regarded  as  a 
matter  of  the  law  of  the  domicile  of  the  parties.  But 
in  order  that  the  marriage  celebrated  abroad  should 
be  vahd  in  this  country,  it  must  be  a  Christian,  which 
means  a  monogamous,  marriage. 

In  order  to  facilitate  the  celebration  abroad  of  the 
marriages  of  British  subjects,   the  Foreign  Marriage 
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Act,  1892,  provides  that  any  marriage  solemnised 
abroad  in  accordance  with  its  provisions  is  valid  as 
regards  form,  if  one  at  least  of  the  parties  thereto  is  a 
British  subject.  Under  this  Act  a  marriage  may  be 
celebrated  before  a  British  ambassador  or  consul, 
Governor  or  High  Commissioner,  or  similar  officer,  or, 
in  the  case  of  marriages  celebrated  on  board  one  of 
His  Majesty's  ships,  the  commanding  officer  of  the  ship. 
The  Act  also  declares  the  validity  of  marriages  cele- 
brated within  the  lines  of  a  British  army  serving 
abroad,  by  a  chaplain  or  other  person  officiating  under 
the  orders  of  the  commanding  officer. 

As  regards  marriages  celebrated  within  any  of  His 
Majesty's  overseas  possessions,  it  is  provided  by  the 
Colonial  Marriages  Act,  1865,  that  any  law  passed  by 
the  legislative  body  in  such  possession  for  the  purpose 
of  establishing  the  validity  of  any  marriage  solemnised 
therein,  shall  give  to  such  marriage  the  same  validity 
out  of  the  limits  of  such  possession  as  it  would,  pre- 
viously to  the  Act,  have  given  within  those  limits  ; 
provided  only  that  the  parties  to  such  marriage  were 
competent  to  contract  the  same  according  to  the  law 
of  England,  And  by  the  Marriage  of  British  Subjects 
(Facilities)  Act,  1915,  provisions  are  made  for  the 
mutual  recognition  by  the  United  Kingdom  and  by 
the  Dominions  of  certificates  issued  here  or  in  the 
overseas  possessions. 

II.  Legal  Consequences  of  Marriage. 

Marriage  is  a  contract,  but  it  also  confers  a  new 
status  on  the  contracting  parties.  Thus  for  some 
purposes  the  husband  and  wife  become,  by  their 
marriage,  a  single  person  in  the  eye  of  the  law  ;  and 
it  was  accordingly  a  principle  of  the  old  Common 
Law,  that  a  man  could  not  grant  anything  to  his 
wife,  or  enter  into  any  covenant  or  contract  with  her. 
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No  action  could  be  brought  by  either  of  them  against 
the  other  ;  and  all  contracts  between  them,  made 
before  marriage,  were  avoided,  or  at  least  suspended, 
by  their  intermarrying.  The  husband,  however, 
might  have  granted  to  or  contracted  with  a  trustee 
for  his  wife  ;  and,  by  conveying  land  to  a  thu'd  person 
to  her  Use,  he  might  have  conferred  upon  her  the 
legal  estate  in  the  land  (Vol.  II.,  pp.  372,  373).  Also, 
he  might  have  devised  or  bequeathed  anything  to 
her  by  will ;  for  his  will  did  not  take  effect  till  the 
union  was  severed  by  his  death.  Also,  where  the  wife 
acted  in  the  execution  of  a  mere  power  or  authority, 
she  might  have  conveyed  an  estate  to  her  husband  ; 
e.g.,  if  she  had  power  under  a  will  to  sell,  she  might 
have  effectually  sold  to  him.  And  she  might  have 
been  agent  for  her  husband  ;  for  that  implied  no 
sej)aration  from,  but  was  rather  a  representation  of, 
her  lord. 

But  the  principle  of  the  unity  of  husband  and  wife 
was,  apparently,  even  by  the  Common  Law,  inapplic- 
able as  between  a  Queen  Regnant  and  her  Consort  ; 
though  in  two  cases  it  was  deemed  necessary  to 
exclude  by  statute  the  Consort  from  any  interest  in 
the  Queen's  property.  And  the  wife  of  the  King  of 
England  "is  of  capacity  to  grant  and  to  take,  sue 
"and  be  sued,  as  a  j'eme  sole,  at  the  Common  Law." 

Moreover,  it  long  remained  a  fundamental  rule  in 
our  law  of  evidence,  that  husbands  and  wives  could 
not  in  trials  of  any  sort,  whether  civil  or  criminal,  be 
received  as  witnesses  either  for  or  against  each  other  ; 
excepting  that,  in  a  criminal  prosecution  against  the 
husband  for  treason,  or  for  violence  to  the  person 
of  his  wife,  the  evidence  of  the  latter  was  admitted. 
But  in  modern  times,  it  came  to  be  deemed  expedient 
greatly  to  relax  these  rules  of  the  earlier  law  ;  and 
accordingly,  by  the  Evidence  Amendment  Acts,  1853 
and  18G9,  the  husbands  and  wives  of  the  parties  to 
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civil  proceedings  (including  proceedings  instituted  in 
consequence  of  adultery)  were  made  both  competent 
and  compellable  to  give  evidence. 

But,  as  regards  criminal  proceedings,  the  incompe- 
tence of  husband  and  wife  to  give  evidence  for  and 
against  each  other  has,  even  now,  been  only  partially 
removed.  In  the  first  place,  in  a  small  number  of 
cases,  husband  and  wife  have  been  made  both  com- 
petent and  compellable  witnesses.  This  class  com- 
prises proceedings  which  are  only  in  form  criminal 
and  proceedings  in  respect  of  offences  against 
another's  property.  In  the  second  place,  by  the 
Criminal  Evidence  Act,  1898,  husband  and  wife  are 
competent  witnesses  both  for  and  against  each  other 
(and  without  the  consent  of  the  other),  but  are  not 
compellable  to  give  evidence,  in  proceedings  under 
the  Offences  against  the  Person  Act,  1861,  the  Criminal 
Law  Amendment  Acts,  1885  to  1912,  the  Children 
Act,  1908,  and  a  few  other  statutes.  Bigamy  is  now 
added  to  this  class,  by  the  Criminal  Justice  Administra- 
tion Act,  1914.  Thirdly,  by  the  Criminal  Evidence 
Act,  1898,  husbands  and  wives  are  made  competent 
witnesses  for  the  defence  as  regards  criminal  pro- 
ceedings generally  ;  but  they  cannot  be  compelled 
to  give  evidence.  It  must  also  be  remembered  that, 
as  regards  proceedings,  whether  civil  or  criminal, 
the  rule  still  holds,  that  no  husband  or  wife  is  compel- 
lable to  disclose  any  communication  made  to  him  or 
her  by  the  other  during  the  marriage  ;  and  of  course, 
the  rule  apj)]ies  to  husbands  and  wives,  as  well  as  to 
other  persons,  that  no  one  can  be  compelled  to  give 
evidence  which  would  tend  to  show  that  he  or  she 
has  been  guilty  of  any  criminal  offence,  or  of  adultery. 

The  Norman-French  term  fem,e  sole  is  the  ordinary 
appellation  for  a  woman  who  is  a  spinster  or  a  widow  ; 
and  the  term  '  coverture  '  is  frequently  applied  to 
her  status  during  marriage — she  is  deemed  to  be  under 
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the  cover  or  protection  of  her  husband.  We  have 
now  to  consider  the  effect  of  such  coverture,  in  respect 
(i.)  of  the  wife's  person,  (ii.)  of  her  property,  contracts, 
and  other  transactions.  Further,  we  shall  consider 
(iii.)  the  extent  to  which  the  husband  is  or  may  be 
liable  for  contracts  entered  into  by  her,  and  for  her 
torts. 

(i.)  As  to  the  wife's  'person. — It  was  formerly  thought, 
that  the  custody  of  this  belonged  of  right  to  her 
husband  ;  and  by  some  ancient  authorities  it  was 
even  considered  that  he  might  give  her  moderate 
correction,  though,  in  the  reign  of  Charles  the  Second, 
the  power  of  correction  began  to  be  doubted.  But 
in  more  recent  times  it  has  been  held  that  a  husband 
has  no  such  right  to  the  cus.tody  of  his  wife  as  a  parent 
has  to  the  custody  of  a  child  ;  and  the  Court  has 
refused  to  grant  a  habeas  corpus  on  the  application 
of  a  husband,  in  order  to  restore  to  his  custody  a 
wife  who  was  voluntarily  living  apart  from  him  {Reg. 
V.  Leggatt  (1852)  18  Q.  B.  781).  It  is  possibly  the 
case  that  our  law  still  permits  a  husband  to  restrain 
his  wife  of  her  liberty  as  a  means  of  preventing  gross 
misbehaviour  by  her  ;  but  a  husband  is  not  entitled 
to  imprison  his  wife  in  order  to  enforce  restitution 
of  conjugal  rights  (R.  v.  Jackson  [1891]  Q.  B.  671). 

(ii.)  As  to  the  wife's  property,  contracts  and  other 
transactions. — The  position  of  a  married  woman  in 
these  respects  at  the  present  day  depends  on  (1)  the 
rules  of  the  Common  Law,  (2)  the  rules  of  Equity  which 
from  the  end  of  the  seventeenth  century  were  super- 
imposed upon  the  common  law  rules  and  largely 
overrode  them,  (3)  the  changes  made  by  statute  since 
the  middle  of  the  nineteenth  century.  It  will  be 
convenient  to  deal  with  the  subject  in  this  order. 

( 1 )  The  rules  of  the  Common  Law. — By  the  Common 
Law,  any  freehold  estate  of  which  the  wife  was  seised 
at  the  time  of  the  marriage,  or  of  which  she  became 
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seised  afterwards,  became  (subject  to  the  exceptions 
presently  to  be  mentioned)  by  law  vested  in  her 
husband  and  herself  during  the  coverture  ;  and  the 
husband  was  entitled  to  the  profits,  and  had  the  sole 
control  and  management  during  the  continuance  of  the 
marriage.  If  the  wife  was  seised  in  actual  possession 
at  any  time  during  the  marriage  of  an  estate  of  in- 
heritance, whether  in  fee  simple  or  in  fee  tail,  and  there 
was  at  any  time  a  child  of  the  marriage  born  alive  and 
capable  of  inheriting  the  property,  then  the  husband, 
ujDon  his  wife's  decease,  became  solely  seised  of  such 
estate  for  his  life,  and  was  said  in  that  case  to  be 
tenant  hy  the  curtesy  of  England  (Vol.  II.,  pp.  71-73). 
But,  save  to  the  extent  of  these  limited  rights  of  the 
husband,  the  freeholds  of,  the  wife  were  not  affected 
by  the  marriage. 

As  regards  the  alienation  of  the  wife's  freeholds, 
the  ordinary  mode  was  the  fine,  in  the  course  of 
levying  which  the  wife  was  privately  examined 
to  ascertain  whether  her  act  was  voluntary.  The 
Fines  and  Recoveries  Act,  1833  (Vol.  II.,  pp.  391- 
393),  substituted  for  this  mode  of  alienation  a  deed 
duly  acknowledged  by  the  wife  ;  her  husband  con- 
curring in,  and  not  merely  consenting  to,  the  deed. 

As  regards  the  leaseholds  of  which  the  wife  was 
possessed  at  the  time  of  her  marriage,  or  which  accrued 
to  her  during  coverture,  the  husband  became,  with 
the  exceptions  presently  to  be  noticed,  by  the  Common 
Law  and  by  force  of  the  marriage,  entitled  to  possession 
of  them,  in  her  right ;  and  he  might  also  dispose  of 
them  as  he  pleased,  by  any  act  during  the  coverture. 
But,  if  she  survived  him,  he  could  not  bequeath 
them  by  his  will ;  for,  on  his  death,  they  remained  to 
her  by  virtue  of  her  original  title,  and  did  not  go  to 
his  executors  or  administrators. 

The  chattels  personal  of  the  wife  belonging  to  her 
at  the  time  of  the  marriage,  or  accruing  to  her  during 
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coverture,  became,  by  the  Common  Law,  with  the  ex- 
ception of  choses  in  action,  the  absolute  property  of 
the  husband  ;  but  the  wife's  choses  in  action  did  not 
by  the  Common  Law  become  the  husband's  until 
he  recovered  them  by  law,  or  reduced  them  into 
possession,  either  during  the  marriage,  or,  upon  taking 
out  letters  of  administration  to  the  estate  of  his  wife, 
after  her  death.  If  the  wife's  chose  in  action  was  rever- 
sionary, and  therefore  incapable  of  being  reduced  into 
possession,  neither  husband  nor  wife,  nor  both  together, 
could  effectually  dispose  thereof  during  the  coverture. 
The  farci'phernalia  of  the  wife,  that  is,  her  apparel 
and  ornaments  suitable  to  her  rank  and  degree,  if  not 
disposed  of  by  the  husband  in  his  lifetime,  remained 
to  her,  if  she  survived  him,  and  did  not  pass  to  the 
husband's  representatives  or  by  his  will.  But  they 
were  Uable  for  his  debts. 

A  married  woman  might  at  Common  Law  act  inde- 
pendently of  her  husband  in  all  matters  in  autre 
droit  :  as  where  she  was,  at  the  time  of  her  marriage, 
executrix,  or  exercised  a  mere  authority  or  power. 
Yet  a  married  woman  could  not,  without  her  hus- 
band's consent,  accept  the  office  of  executrix,  so  as 
to  make  him  h'able  for  her  devastavit :  though,  as 
between  herself  and  her  co-executor,  a  payment  in 
good  faith  to  a  married  woman  who  was  acting  without 
such  consent  was  held  valid.  But  in  respect  of  trans- 
actions on  her  own  account,  her  coverture  used  to 
subject  her  to  a  variety  of  disabihties. 

Thus,  first,  she  was  incompetent,  without  her 
husband's  consent,  to  make  a  will,  either  of  lands  or 
of  chattels,  and  incapable  generally  of  contracting, 
or  of  doing  any  other  act  which  would  bina  either 
herself  or  her  husband,  unless  as  his  agent,  by  his 
express  or  implied  authority  ;  and  acts  done  by  her 
of  her  own  authority  with  that  intention  were  merely 
void. 
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Second,  she  was  incapable  of  suing  or  being  sued 
without  her  husband  being  joined,  except  in  a  few 
cases  in  which  she  was  treated  as  a  feme  sole  :  as,  for 
instance,  where  her  husband  was  civilly  dead. 

(2)  The  rides  of  Equity. — These  rules  of  the  Common 
Law  were  largely  modified  by  the  principles  of  Equity, 
even  before  any  of  the  statutes,  which  will  next  be 
mentioned,  were  passed ;  which  principles,  subject 
to  the  Married  Women's  Property  Acts,  are  still 
appHcable  to  a  married  woman's  property  and  con- 
tracts, and  are,  indeed,  largely  embodied  in  the  Acts. 

Contracts  between  husband  and  wife,  and  grants  by 
either  party  to  the  other,  were  effectual  in  Equity  ; 
trusts  also  in  favour  of  the  wife,  whether  created  by 
the  husband  or  by  a  stranger,  were  sustained  in  Equity. 
And  though,  by  the  old  Common  Law,  her  property  (with 
the  quaUfications  already  stated)  vested  in  her  husband 
in  such  manner  that  she  could  have  no  separate 
property  ;  yet,  in  contemplation  of  Equity,  she  had 
always  a  separate  and  independent  estate  in  whatever 
property  was  secured  to  her  through  the  medium  of  a 
trustee,  provided  the  intention  in  that  behalf  of  the 
grantor  was  distinctly  declared.  Therefore,  as  it  is  a 
rule  in  Equity  that  a  trust  shall  never  fail  for  want  of  a 
trustee,  it  followed  that,  where  the  intention  to  give 
a  married  woman  property  for  her  separate  use  was 
sufficiently  declared,  such  gift  would  be  effectual, 
and  the  property  would  be  her  separate  estate,  even 
though  the  donor  should  have  omitted  to  appoint  any 
trustee.  If  no  trustee  had  been  appointed,  though 
the  property  vested  at  law  in  the  husband,  ^''et  the 
Court  of  Equity,  in  such  a  case,  treated  the  husband 
himself  as  her  trustee.  It  was  this  equitable  principle 
of  the  wife's  separate  estate  which  formed  the  model 
of  the  legal  separate  property  created  by  the  Married 
Women's  Property  Acts,  1870  to  1908. 

As  regards  the  property  of  a  married  woman  which 
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was  not  settled  to  her  separate  use,  although  the 
Courts  of  Equity  followed  the  Common  Law,  so  far  as 
to  allow  the  husband  to  claim  it  as  his  own  ;  yet  these 
courts  would  not  assist  the  husband's  claim,  where  such 
assistance  was  necessary,  except  upon  the  condition  of 
his  making  an  adequate  provision  for  her  and  her 
children  out  of  the  fund.  Later,  the  wife  herself  was 
permitted  to  take  proceedings  as  plaintiff,  in  order 
to  have  this  provision  made  out  of  any  property  over 
which  a  Court  of  Fquity  had  jurisdiction.  The  wife's 
right  to  this  provision  was  known  as  her  equity  to  a 
seiihmtnt. 

Equity  would  also  allow  the  separate  estate  of  a 
married  woman  to  be  conveyed  or  charged  by  her  at 
her  pleasure  ;  and  that  either  inter  vivos  or  by  will. 
And  such  property  was  also  subject  in  equity  to  her 
debts  contracted,  expressly  or  by  implication,  on  the 
faith  of  her  separate  estate,  though  not  to  her  general 
engagem.ents. 

One  of  the  most  striking  principles  introduced  by 
Equity  with  regard  to  married  women's  property  is 
still  of  great  importance.  Gifts  of  property  to  the 
separate  use  of  a  married  woman,  are  often  accom- 
panied with  a  clause  in  restraint  of  anticipation  :  that 
is,  a  proviso  against  her  making  any  assignment  of  her 
interest,  by  way  of  anticipation  of  the  income,  or  by 
any  disposition  of  the  capital,  or  both,  during  the 
coverture.  The  effect  is  that  the  property  so  restrained 
cannot,  apart  from  statute,  be  made  liable  for  debts 
contracted  by  the  wife,  even  on  the  faith  of  her 
separate  estate,  nor  even  for  her  own  active  fraud. 
The  restraint  continues  only  during  coverture 
{Be  Chrimes  [1917]  1  Ch.  30)  ;  though  it  will,  unless 
put  an  end  to  by  the  woman  while  discovert,  revive 
on  a  subsequent  marriage.  But  property  subject 
to  a  restraint  on  anticipation  will  not,  even  if  the 
woman  becomes  discovert,  become  liable  to  payment 
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of  debts  cortracted  by  her  while  covert  {Broivn  v. 
Dimhkhy  [1904]  1  K.  B.  28)  ;  nor  can  a  judgment 
against  a  married  woman  in  respect  of  a  debt  con- 
tracted before  coverture  be  enforced  by  way  of  equit- 
able execution  against  her  separate  property  restrained 
from  anticipation,  unless  the  restraint  is  imposed  by 
a  settlement  made  by  herself  of  her  own  property. 
It  is  immaterial  that  the  plaintiff  obtained  his  judg- 
ment after  marriage,  for  the  debt  is  not  merged  in  the 
judgment  {RoilischiJd  v.  Fisher  [1920]  2  K.  B.  243). 
But,  by  the  Bankruptcy  Act,  1914,  s.  52,  upon  a 
married  woman  (a  trader)  being  adjudged  bankrupt, 
the  Court  maj'  order  that  the  whole  or  some  part  of 
her  income  be  distributed  amongst  the  creditors, 
notwithstanding  that  it  is  subject  to  a  restraint  on 
anticipation. 

(3)  Changes  made  by  statute. — But,  though  it  is 
still  necessary  that  the  older  law  should  be  known, 
the  rules  of  the  Common  Law  on  the  subject  of 
a  married  woman's  property  have  been  profoundly 
modified,  and  the  principles  of  Equity  largely  adopted 
and  extended,  by  several  important  statutes.  Of 
these  statutes  we  must  now  proceed  to  give  some 
account. 

The  first  to  mention  is  the  Act  usually  called  Malins' 
Act,  1857,  which  enabled  a  married  woman  to  dispose 
of  her  reversionary  interests  in  personal  estate,  whether 
vested  or  contingent,  unless  restrained  by  the  instru- 
ment under  which  she  was  entitled  thereto,  or  unless 
they  were  secured  to  her  by  her  own  marriage  settle- 
ment. The  disposition  had  to  be  by  deed  in  which 
her  husband  concurred,  and  which  was  duly  acknow- 
ledged in  the  manner  required  by  the  Fines  and 
Recoveries  Act,  1833,  with  regard  to  her  conveyance 
of  real  estate.  This  statute  may  still  occasionally 
operate. 

Again,  by  the  Matrimonial  Causes  Act,  1857,  a  wife 
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judicially  separated  from  her  husband  is  to  be  con- 
sidered as  a,  feme  sole  for  the  purposes  of  contracts  made 
and  property  acquired  subsequently  to  the  separation, 
and  of  suing  and  being  sued ;  and  a  wife  who  obtains 
a  protection  order  under  that  Act  on  the  ground  of 
desertion,  is  deemed,  during  the  continuance  of  such 
order,  to  be,  and  during  the  desertion  to  have  been, 
in  the  same  position  as  if  she  had  obtained  a  decree  of 
judicial  separation. 

Under  the  Summary  Jurisdiction  (Married  Women) 
Act,  1895,  a  married  woman  whose  husband  has  been 
convicted  of  an  aggravated  assault  upon  her,  or  has 
deserted  her,  or,  by  his  persistent  cruelty  or  neglect  to 
provide  maintenance  for  her  and  her  infant  children, 
has  caused  her  to  leave  him,  may  obtain  an  order 
from  a  court  of  summary  jurisdiction  to  the  effect 
that  she  be  no  longer  bound  to  cohabit  ■uath  him  ; 
and  such  order,  while  in  force,  has  all  the  effects 
of  a  decree  of  judicial  separation  on  the  ground  of 
cruelty. 

The  greatest  change  in  the  law  relating  to  married 
women's  property  has,  however,  been  made  by  the 
Married  Women's  Property  Acts  of  1870  and  1882, 
the  latter  superseding  and  extending  the  former.  By 
the  Act  of  1882  every  woman  who  is  married  on  or 
after  the  1st  day  of  January,  1883,  is  to  hold  as  her 
separate  property  all  real  and  personal  estate,  either 
then  already  belonging  to  her,  or  afterwards  coming 
to  her  in  any  manner  ;  including  wages,  earnings,  and 
gains  earned  or  made  by  her  in  any  occupation  which 
she  carries  on  separately  from  her  husband.  She  may 
dispose,  by  will  or  otherwise,  of  all  such  property  in 
the  same  manner  as  if  she  were  a  feme  sole.  And  any 
woman  already  married  before  the  1st  day  of  January, 
1883,  is  to  hold  as  her  separate  property,  and  to  have 
the  like  power  of  disposition  over,  all  property,  real 
or  personal,    the   title   to   which,    whether  vested   or 
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contingent,  has  accrued  to  her  after  that  date  ;  includ- 
ing such  wages,  earnings,  and  gains  as  aforesaid.  As 
regards  tlie  property  of  such  a  woman  acquired  before 
that  date,  however,  it  is  still  subject  to  the  rules  of  the 
old  Common  Law,  as  modified  by  the  principles  of 
Equity  ;  and  cases  of  this  kind  still  occasionally  come 
before  the  courts. 

Further,  by  the  same  Act,  a  married  woman  is 
caj-able  of  rendering  herself  liable  in  respect  of  her 
separate  property  on  any  contract,  and  of  suing  and 
being  sued  in  contract  or  in  tort  or  otherwise,  as  if  she 
were  a  feme  sole,  without  her  husband  being  joined. 
Still,  no  husband  or  wife  can,  even  since  the  Act,  sue 
the  other  for  a  tort  {Webster  v.  Webster  [1916],  1  K.  B. 
714)  ;  except  that  the  wife  may  bring  an  action 
against  her  husband  for  the  protection  and  security 
of  her  own  separate  property  {Hecdeij  v.  HeaJey  [1915] 
1  K.  B.  938).  A  wife  may  also  act,  and  sue  and  be 
sued,  as  executrix  or  administratrix  and  trustee,  with- 
out her  husband  being  joined  ;  and  a  married  woman 
who  is  a  trustee  or  personal  representative  (whether  or 
not  she  is  a  bare  trustee)  can  convey  without  the 
concurrence  of  her  husband,  or  the  necessity  of  ac- 
knowledgement, in  the  same  way  as  if  she  were  a 
feme  sole  (Married  Women's  Property  Act,  1907). 

It  was  held  under  the  Married  Women's  Property 
Act,  1882,  that  a  married  woman  having  no  separate 
estate  could  not  bind  herself  hy  contract,  so  as  to 
render  liable  property  subsequently  acquired  by  her  ; 
and  that  the  will  of  a  married  woman  was  not  effectual 
to  dispose  of  property  acquired  by  her  after  she 
became  discovert,  unless  re-executed.  But  this  rigid 
construction  has  been  overruled  by  the  Married 
Women's  Property  Act,  1893,  which  provides  that 
every  contract  entered  into  by  a  wife  (otherwise  than 
as  agent)  after  the  5th  December,  1893,  shall  be 
deemed  to  be  a  contract  entered  into  by  her  with 
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respect  to  and  to  bind  her  separate  property  ;  whether 
she  is  or  is  not  in  fact  possessed  of  or  entitled  to  any 
separate  property  at  the  time  when  she  enters  into 
such  contract.  And  her  contract  so  entered  into  will 
bind  all  separate  property  wliich  she  may  at  that  time 
or  thereafter  be  possessed  of  or  entitled  to,  and  will 
also  be  enforceable,  by  process  of  law,  against  all 
property  which  she  may  thereafter,  while  discovert, 
be  possessed  of  or  entitled  to — not  being,  of  course, 
property  settled  to  her  separate  use  mthout  power 
of  anticipation.  But  the  words  '  other%\ise  than  as 
agent  '  must  be  carefully  noticed.  For  the  effect  of 
their  insertion  is,  that  if  a  married  woman  enters  into 
a  contract  as  agent  for,  and  with  the  authority  of,  her 
husband,  she  incurs  no  liability  in  resjject  of  her  sepa- 
rate estate  ;  even  though  the  fact  of  the  agency  be 
(as  it  very  often  is  bound  to  be)  unknown  to  the  other 
party  to  the  contract  {Paquin  Ltd.  v.  Beauderk  [1906] 
A.C.  148). 

The  same  Act  also  provides,  that  the  rule  estabhshed 
by  the  Wills  Act,  1837,  by  which  a  will  is  to  be  con- 
strued as  if  made  immediately  before  the  death  of 
the  testator,  shall  apply  to  the  will  of  a  married  woman, 
whether  she  was  or  was  not  entitled  to  any  separate 
property  at  the  time  of  making  it ;  and  that  such 
will  shall  not  require  to  be  re-executed  or  repubhshed 
after  her  husband's  death.  A  will  made  by  a  married 
woman  will  now,  therefore,  operate  upon  all  property 
which  she  may  leave  at  her  decease  ;  whether  her 
husband  is  then  living  or  not. 

A  married  woman  was  formerly,  except  by  the 
custom  of  London,  exempt  from  the  bankruptcy 
laws,  even  though  she  had  separate  estate  ;  and  this 
exemption  continues,  notwithstanding  the  Married 
Women's  Property  Acts,  1882  to  1907,  unless  she 
carries  on  a  trade  or  business,  whether  separately 
from    her   husband   or   not    (Banlcruptcy   Act,   1914, 
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s.  125).  In  such  a  casa,  if  a  final  judgment  or  order 
has  been  obtained  against  her  (whether  or  not  expressed 
to  be  payable  out  of  her  separate  i)roperty),  the  judg- 
ment or  order  is  available  for  banliruptcy  proceedings 
against  her  by  a  banlo-uptcy  notice,  as  though  she  were 
personally  bound  to  pay  the  judgment  debt  or  sum 
ordered  to  be  paid. 

Apart  from  statute,  the  Court  had  no  power  to 
remove  the  restraint  on  anticipation  ;  even  when  it 
was  for  the  woman's  own  clear  benefit  to  do  so.  But, 
by  the  Conveyancing  Act,  1911,  s.  7,  the  Court  is  now 
enabled,  with  her  consent,  to  bind  her  interest  in  any 
property  which  she  is  restrained  from  anticipating  or 
ahenating,  or  which  she  is  by  law  unable  to  dispose 
of,  when  it  is  for  the  wife's  benefit  that  it  should  be 
bound.  By  the  Trustee  Act,  1893,  s.  45,  the  Court 
may  now  impound  the  interest  of  a  married  woman 
restrained  from  anticipation  in  a  trust  fund,  by  way 
of  indemnity  to  a  trustee  who  has  committed  a  brea-ch 
of  trust  at  her  instigation  or  request,  or  with  her  con- 
sent in  writing.  And  by  the  Married  Women's  Pro- 
perty Act,  1893,  s.  21,  the  costs  of  litigation  instituted 
by  her,  or  on  her  behalf,  may  now  be  ordered  to  be  paid 
out  of  such  property  {Hood-Barrs  v.  Heriot  [1897] 
A.  C.  177).  Further,  as  we  have  seen,  when  a 
married  woman  is  adjudged  bankrupt,  income  of  pro- 
perty v/hich  she  is  restrained  from  anticipating  may 
now  be  made  available  by  order  of  the  Court  for 
distribution  among  her  creditors. 

The  old  law,  in  consideration  of  a  married  woman's 
incapacity  to  sue,  gave  her  certain  special  privileges 
or  exemptions.  Thus,  as  regards  rights  and  causes  of 
action  accruing  to  her  during  coverture,  the  Statutes  of 
Limitation  did  not  begin  to  run  until  the  determina- 
tion of  the  coverture ;  but,  since  the  Married  Women's 
Property  Act,  1882,  this  exemption,  at  least  as  regards 
all  actions  falling  witliin  that  Act,  has  been  abohshed. 
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(iii.)  As  to  the  husband's  liability  for  contracts  entered 
into  by  the  wife,  and  for  her  torts.— A  husband  is  not 
liable  upon  contracts  entered  into  by  his  wife  during 
the  marriage  otherwise  than  as  his  agent  ;  and  the 
mere  fact  of  marriage  does  not  make  the  wife  the  agent 
of  the  husband  so  as  to  enable  her  to  pledge  his  credit. 
But  where  husband  and  wife  are  living  together  and 
she  is  managing  his  household,  his  authority  to  her 
to  act  as  his  agent,  tc  that  extent,  will  prima  facie  be 
presumed  ;  though  the  presumption  is  capable  of  being 
rebutted  by  special  circumstances,  as  by  the  fact  of 
his  supplying  her  with  ready  money  to  defray  house- 
hold expenses,  or  by  a  simple  determination  of  her 
agency  {Morel  v.  E.  of  Westmorland  [1904]  A.  C.  11). 
And  where  the  husband  has,  by  his  conduct,  as  for 
instance  by  paying  bills,  held  her  out  to  a  tradesman 
as  his  agent,  he  cannot,  as  against  such  tradesman, 
determine  her  agency  ;  except  by  giving  him  actual 
notice  not  to  trust  her  {Debenham  v.  Mellon  (1880). 
L.  R.  6  App.  Ca.  24). 

Again,  when  a  husband  has  turned  his  wife  out  of 
doors  and  deserted  her,  or  she  has  left  him  in  circum- 
stances which  justify  her  in  doing  so,  the  wife  has 
by  necessity  an  authority  to  x)]edge  the  husband's 
credit  for  necessaries  for  herself  and  their  children,  of 
whom  she  has  the  lawful  custody.  But  the  husband 
incurs  no  liability — (1)  if  the  separation  be  against 
his  will  and  without  sufficient  excuse  arising  from 
his  ill-treatment  ;  (2)  if  the  wife  be  dismissed  from 
him  for  adultery  (unless  committed  with  his  con- 
nivance), or  if,  during  the  separation,  she  commit 
adultery  ;  (3)  if  she  has  agreed  to  accept  from  him 
a  certain  allowance  for  her  maintenance  during  separa- 
tion, and  the  allowance  is  regularl}'  paid,  or  if  sufficient 
provision  is  otherwise  made  for  her  while  they  are 
living  apart  ;  or  (4),  in  the  case  of  a  judicial  separation, 
if  ahmony  has  been  decreed  to  the  wife,  and  it  is  paid. 
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At  the  Common  Law,  a  husband  was  liable  upon  his 
wife's  contracts  made  before  marriage,  and  also  for 
her  torts  whether  committed  before  or  during  the 
marriage  ;  but  his  liability,  unless  enforced  by  action 
during  the  marriage,  came  to  an  end  with  its  determina- 
tion, though  he  would  be  hable,  as  her  administrator, 
to  the  extent  of  the  assets  received  by  him  as  such. 
An  action  to  enforce  such  liabiHty  during  the  cover- 
ture had  to  be  brought  against  husband  and  wife 
jointly.  But,  as  the  law  now  stands,  by  the  Married 
Women's  Property  Act,  1882,  the  husband  thus  sued 
jointly  with  his  wife  in  respect  of  a  cause  of  action 
arising  against  her  before  the  marriage,  is  liable  only 
to  the  extent  of  such  assets  as  he  received  or  might 
(but  for  his  own  default)  have  received  with  her  ; 
and  if  he  received  none,  then  he  will  have  his  costs  of 
defence,  and  the  judgment  for  the  debt  or  damages  will 
be  separate  against  the  wife,  and  may  be  satisfied  out 
of  the  wife's  separate  estate,  if  she  has  any  {Scotl  v. 
Morleij  (1887)  20  Q.  B.  D.  120). 

A  husband  is,  however,  stiU  Uable,  so  long  as  the 
coverture  lasts,  jointly  \vith  his  "wife,  for  her  torts 
(though  not,  except  as  aforesaid,  for  her  contracts) 
committed  during  the  coverture.  The  rule  is  no 
longer  that  the  husband  must  be  joined  in  an  action 
of  this  kind.  He  may  be  so  joined,  at  the  option  of 
the  party  injured  by  the  torts  of  the  wife  ;  but  even 
this  liabiHty  is  determined  by  a  decree  for  judicial 
separation  or  divorce  {Ernie  v.  Kingscote  [1900]  2  Ch, 
585  ;  Cuenod  v.  Leslie  [1909]  1  K.  B.  880).  But 
inasmuch  as  a  married  woman  is  incapable  of  binding 
her  husband  (except  as  his  agent)  by  contract,  it  has 
been  laid  down  that  no  action  hes  against  a  husband 
in  respect  of  a  wife's  tort  which  is  so  directlj'  connected 
with  a  contract  purported  to  be  made  by  her,  that  the 
claim  in  tort  would  in  substance  be  an  enforcement 
against  him  of    the   contractual   habihty  ;    as  where 
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she  obtained  a  loan  of  money  by  a  false  representa- 
tion that  she  was  unmarried,  or  where  a  chauffeur, 
solely  engaged  and  employed  by  her,  was  injured 
in  the  course  of  his  employment  {Cole  v.  de  Trafford 
[1917]  1  K.  B.  911).  Obviously,  the  husband's 
habihty  has  not  been  increased  in  this  respect  by 
the  extended  contractual  powers  now  conferred  on 
the  wife. 

Before  concluding  the  subject  of  the  legal  effect  of 
the  relation  of  husband  and  wife,  it  will  be  desirable 
to  consider,  although  briefly,  the  subject  of  marriage 
settlements,  and  the  subject  of  separation  deeds  between 
husband  and  wife. 

1.  JVIarriage  Settlements. — When  a  marriage  is 
contemplated,  it  is  a  common  practice  for  the  intended 
husband  to  make  a  settlement  for  the  benefit  of  the 
intended  wife.  Where  the  husband  is  entitled  to  real 
estate,  tins  provision  usually  takes  the  form  of  a  small 
rent-charge,  called  '  pin  money,'  wMch  is  to  be  paid  to 
the  wife  during  her  husband's  hfe,  and  is  intended  for 
her  private  purposes,  such  as  dress,  and  a  larger  rent- 
charge  called  a  '  jointure,'  which  is  to  be  paid  to  her 
after  his  death,  in  the  event  of  her  surviving  him.  A 
jointure  is  usually  expressed  to  be  in  lieu  of  dower  and 
freebench  (Vol.  II.,  pp.  76-77).  These  rent  charges  were 
formerly  secured  by  hmitations  of  the  husband's  real 
estate  to  special  trustees  for  long  terms  of  years  ;  but 
since  the  Conveyancing  Act,  1881,  this  has  become 
unnecessary.  If  there  is  hereditary  rank  or  a  title  to 
be  supported,  or  if  it  is  in  contemplation  to  '  found  a 
family,'  the  settlement  generally  contains  pro^dsions 
for  entaiUng  the  bulk  of  the  landed  estate  on  the  issue 
of  the  marriage,  by  limiting  it  to  the  husband  for  hfe, 
and  after  his  death,  to  the  first  and  other  sons  succes- 
sively in  tail  male,  and  then  to  the  daughters  in  tail, 
with  a  provision  for  raising  a  sum  of  money  to  serve 
as  portions  for  younger  children.     On  the  intended 


442  BK.    I.    PUBLIC    LAW. — PT.    V.    FAMILY   LAW. 

wife's  part,  if  she  has  property  of  her  own,  and  the 
amount  is  large,  a  settlement  thereof  is  frequently 
made,  providing  sufficiently  for  the  wife,  conferring 
beneficial  interests  therein  on  the  husband,  and  pro- 
viding for  the  children  of  the  marriage  ;  and  (in  the 
case  of  the  failure  of  issue)  providing  for  the  return  of 
the  property  in  whole  or  in  part  to  the  wife  herself  or 
to  her  relations,  subject  always  to  the  estates  or  interests 
which  may  have  taken  effect. 

A  marriage  settlement  may  be  made,  either  in  con- 
tem])lation  of  the  marriage,  or  after  the  marriage  has 
taken  place.  An  ante-nuptial  settlement  is  made  on 
what  the  law  deems  a  valuable  consideration  ;  viz.,  the 
future  marriage.  So  that  such  a  settlement  cannot,  in 
the  absence  of  fraud,  be  impeached,  even  by  those  to 
whom  the  husband  is  indebted  at  the  time  he  makes 
it,  but  is  binding  and  vahd  against  all  the  world. 
A  post-nuptial  settlement,  on  the  other  hand,  is  in 
general  considered  '  voluntary,'  that  is,  for  no  valuable 
consideration ;  and,  whether  it  relates  to  real  or 
personal  property,  it  is,  by  the  effect  of  the  statute 
13  Eliz.  (1571)  c.  5,  void  as  against  all  creditors  to 
whom  the  husband  was  indebted  at  the  time  of  the 
settlement,  without  possessing  adequate  means  of  pay- 
ment ;  and  also  as  against  his  subsequent  creditors, 
if  he  made  it  with  the  fraudulent  view  of  defeating 
their  future  claims.  And  the  provisions  of  the  Bank- 
ruptcy Act,  1914,  render  it,  as  we  shall  explain  later 
(Vol.  III.,  pp.  651-652),  very  precarious  against  credi- 
tors in  a  subsequent  bankruptcy  of  the  settlor.  There 
are  instances,  however,  in  which  even  a  post-nuptial 
settlement  is  deemed  to  be  not  voluntary,  but  valid 
as  against  all  the  world  ;  as  in  the  case  where  it  is 
executed  either  in  pursuance  of  a  written  agreement 
to  that  effect  entered  into  before  the  marriage,  or  as 
the  condition  of  the  husband's  obtaining  possession 
of  the  property  to  which  the  wife  is  equitably  entitled, 
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or  in  consideration  of  an  additional  portion,  paid  to 
him  by  her  friends  after  the  marriage. 

2.  Separation  Deeds. — Although  the  law  looks 
with  the  greatest  disfavour  on  any  agreement,  the 
object  of  which  is  to  relieve  the  parties  from  the 
duties  of  the  conjugal  relation  ;  yet,  where  the  husband 
and  wife  have  actually  come  to  a  resolution  to  live 
apart,  the  Courts  have  repeatedly  recognised  the 
validity  of  agreements  for  their  separation.  In  a 
separation  deed,  the  husband  usually  covenants  with 
trustees  appointed  on  behalf  of  the  wife,  and  also 
with  the  wife  herself,  that  he  will  provide  certain 
sums  for  the  wife's  separate  maintenance  ;  the  wife 
herself  covenanting  with  the  husband  to  maintain 
herself.  If  there  are  children,  provision  is  made  for 
their  custody,  education,  and  maintenance.  The  deed 
also  contains,  in  general,  clauses  by  which  both  the 
husband  and  the  wife  covenant  with  the  trustees,  or 
with  each  other,  not  to  molest  or  interfere  the  one 
with  the  other  of  them,  and  not  to  sue  for  the  restitu- 
tion of  conjugal  rights.  Under  such  an  agreement, 
the  wife  is  entitled  to  receive  a  separate  allowance, 
so  long  as  the  separation  continues,  and  so  long  as  she 
observes  the  covenants  on  her  part  in  the  deed  con- 
tained. In  the  absence  of  an  express  stipulation 
therein,  she  will  not  forfeit  her  allowance,  even  by  the 
commission  of  adultery  ;  but  a  clause  is  commonly 
inserted  making  the  continuance  of  the  allowance 
dependent  upon  the  wife's  good  conduct.  This  is 
known  as  a  dum  casta  clause. 

It  is  to  be  observed,  however,  that,  though  the  law 
allows  provision  to  be  made  for  a  separation  already 
determined  on,  yet  it  will  not  sanction  any  agreement 
the  effect  of  which  is  to  provide  for  the  contingency 
of  a  future  separation  at  the  pleasure  of  the  parties 
{Brodiev.  Brodie  [1917]  P.  271);  because  this,  it  has 
been  justly  considered,   has  a  tendency  to  promote 
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that  very  event.  And  a  separation  deed,  so  far  as  it 
is  a  separation  deed  and  nothing  more,  is  invariably 
avoided  by  a  subsequent  reconciHation ;  but  this 
avoidance  would  not  follow  as  regards  particular  terms 
in  respect  of  which  the  deed  was  expressed,  or  was 
clearly  intended,  to  have  a  continuing  operation  after 
the  reconciliation.  The  avoidance,  however,  even  in 
the  case  of  the  ordinary  separation  deed,  has  no  relation 
back.  It  must  always  be  remembered,  that  a  married 
woman,  though  thus  voluntarily  separated  from  her 
husband,  is  not  thereby  divested,  as  regards  her 
position  toward  third  parties  or  otherwise,  of  the 
condition  of  coverture. 

different  results,  of  course,  follow  where  the  separa- 
tion has  been  effected  by  an  order  of  the  Court,  whether 
on  a  decree  for  dissolution  of  marriage,  or  a  decree 
of  judicial  sejDaration,  or  a  separation  order  under  the 
Summary  Jurisdiction  (Married  Women)  Act,  1895. 
These  matters  will  be  dealt  with  in  a  later  volume 
(Vol.  III.,  pp.  617-619). 


NOTE  ON  AUTHORITIES. 

[As  to  formation  of  marriage,  Eversley  and  Craies,  "  The  Marriage 
Latcs  of  the  British  Empire,^'  covers  the  law  as  it  was  in  1910. 

TJie  effect  of  marriage  on  property  and  2)ecuniary  liability  is  dis- 
cussed in  textbooks  on  Heal  Property,  Contracts,  and  Torts.] 
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CHAPTER  XVII. 

PARENT   AND    CHILD. 


The  relation  of  parent  and  child  leads  us  to  consider  : 
first,  the  law  of  legitimacy  ;  second,  the  reciprocal 
duties  and  rights  between  parents  and  their  legitimate 
offspring ;  and  third,  the  rights  and  incapacities  of 
illegitimate  children,  otherwise  called  '  bastards.' 

I.  A  legitimate  child  is  commonly  described  as  a 
child  born  in  wedlock  ;  but,  more  accurately,  he  is  a 
child  between  whose  parents  the  relation  of  marriage 
subsisted  either  at  the  time  when  he  was  begotten,  or 
at  the  time  when  he  was  born,  or  at  some  intervening 
period.  For  a  child  begotten  of  parents  married  at 
that  time,  or  married  afterwards,  but  before  he  was 
born,  is  legitimate  ;  though  in  consequence  of  the 
death  of  one  of  them,  or  of  their  divorce,  the  marriage 
may  have  been  dissolved  before  he  was  born.  And  the 
case  is  the  same  with  a  child  born  of  j)arents  married 
at  the  time  of  his  birth,  though  they  were  unmarried 
when  he  was  begotten.  But  our  law  makes  it  an  in- 
dispensable condition,  that  the  parents  should  in 
every  case  intermarry  at  some  period  before  the  child's 
birth,  differing  in  this  respect  from  the  Civil  and 
Canon  Laws,  according  to  which  it  was  sufficient,  if 
the  parents  should  intermarry  even  after  the  birth 
(legitimation  pe7-  subsequens  matrimonium). 

But  children  born  during  marriage  may  also  now  be 
proved  bastards  by  other  evidence,  e.g.,  by  proof  of 
the  impotence  of  the  husband,  or  by  proof  that  the 


446  BK.    I.    PUBLIC    LAW. — PT.    V.    FAMILY   LAW. 

husband  and  wife  had  no  opportunity  of  sexual  inter- 
course within  .such  period  as  is  consistent  with  their 
being  the  parents,  e.g.,  through  the  husband's  absence 
overseas  for  nine  months  preceding  the  birth,  or  even 
by  proof  of  circumstances  tending  strongly  to  the 
inference  that  no  such  intercourse  in  fact  took  place. 
But,  except  where  evidence  is  given  of  facts  sufficient 
to  disprove  sexual  intercourse,  the  law  always  pre- 
sumes in  favour  of  the  legitimacy  of  a  child  born  to  the 
wife  during  the  marriage.  Upon  the  same  principle, 
legitimacy  will  always  be  presumed,  subject  to  the  same 
exception,  with  respect  to  children  born  after  the 
coverture  has  ceased  by  reason  of  the  husband's  death  ; 
unless  the  birth  takes  place  so  long  afterwards  that  the 
child  clearlj'^  could  not  be  begotten  by  him.  What 
shall  be  considered  as  the  ultimum  tempus  pariendi,  i.e., 
the  extreme  period  between  the  coition  and  the 
birth,  is  a  matter  of  fact  which  the  law  leaves  to  be 
determined,  according  to  the  circumstances  of  the 
particular  case,  and  the  testimony  which  persons  of 
experience  may  give  of  the  course  of  nature  on  this 
subject.  But  in  general,  nine  calendar  months,  or 
forty  weeks,  has  been  considered  the  extreme  limit 
{Gaskill  V.  Gaskill  [1921]  P.  425). 

When  a  widow  remarries,  and  a  child  is  born  within 
such  a  time  as  that  by  the  course  of  nature  he  might 
have  been  the  child  of  either  husband,  in  this  case  he 
is  said  to  be  more  than  ordinarily  legitimate  ;  for, 
when  he  arrives  to  years  of  discretion,  he  may  choose 
which  of  the  fathers  he  pleases. 

II.  We  have  next  to  consider  the  duties  of  parents 
towards,  and  their  powers  over,  their  legitimate 
children  ;  and  the  reciprocal  duties  of  such  children 
towards  their  parents. 

1.  And  first,  tJie  duties  of  the  parents. — These  duties 
principally  consist  in  three  particulars  ;  namely,  the 
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maintenance  of  the  children,  their  protection,  and  their 
education. 

The  duty  of  parents  to  provide  for  the  maintenance 
of  their  children  is  recognised  by  the  Common  Law  ; 
but  it  is  a  duty  which  there  was  no  direct  means 
of  enforcing.  For  the  mere  moral  obligation  upon 
a  father  to  maintain  his  child  affords  no  inference  of  a 
promise  to  do  so,  or  to  pay  for  necessaries  supplied 
for  the  use  of  the  child  {Moriimore  v.  Wright  (1840) 
6  M.  &  W.  482).  Possibly,  however,  a  father  may  be 
liable  at  Common  Law  to  repay  another  for  the  support 
of  his  child,  when  he  has  left  it  in  a  destitute  state. 
The  deficiencies  of  the  Common  Law  in  this  respect 
have,  however,  been  in  some  measure  supplied  by 
statute  ;  the  Poor  Law  Acts  making  it  compulsory  upon 
all,  whose  circumstances  enable  them  to  do  so,  to 
provide  a  maintenance  for  their  progeny.  The  father 
and  mother,  grandfather  and  grandmother,  of  any  poor 
person  not  able  to  work,  are  to  maintain  him  or  her  at 
their  own  charges,  if  of  sufficient  ability  ;  and  this 
obligation  will  be  enforced  on  the  application  of  the 
Guardians  of  the  Poor  by  the  issue  of  a  maintenance 
order  by  the  Justices  in  Petty  Sessions.  And  if  a 
parent  runs  away  and  leaves  his  children  chargeable 
to  the  parish,  the  Guardians,  upon  obtaining  an  order 
of  the  magistrates  for  the  purpose,  may  seize  his  rents, 
goods,  and  chattels,  and  dispose  of  them  towards  the 
required  relief. 

Every  man  is  liable  to  maintain  his  step-children, 
and  also  the  illegitimate  children  of  his  wife  born  before 
his  marriage  with  her,  as  part  of  his  own  family,  and  is 
chargeable  with  all  Poor  Law  relief  granted  to  them, 
until  they  attain  the  age  of  sixteen,  or  until  the  death 
of  the  mother  ;  and  he  may  be  compelled,  if  separated 
from  her  under  the  Summary  Jurisdiction  Act,  1895, 
to  make  her  an  allowance  for  their  support  {Hill  v. 
Hill  [1902]  P.  140). 
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By  the  Married  Women's  Property  Act,  1882,  s.  21, 
a  married  woman  having  separate  property  is  made 
subject  to  the  same  liability  for  the  maintenance  of  her 
children  and  grandchildren,  as  the  husband  is  subject 
to  for  the  maintenance  of  her  children  and  grand- 
children ;  and  under  the  Married  Women's  Property 
Act,  1908,  she  can  now  be  made  liable  to  maintain 
her  parents,  if  she  has  separate  estate,  and  is  of  suffi- 
cient ability  to  do  so.  But  a  married  woman  having 
separate  property  is  not,  under  the  Married  Women's 
Property  Acts,  lia,ble  to  maintain  the  children  of  her 
husband  by  a  former  marriage  ;  though  he  is  liable 
to  maintain  her  children  by  a  former  marriage. 

A  parent  who,  although  able  to  do  so,  neglects  or 
refuses  to  maintain  his  family,  which  thereby  becomes 
chargeable  to  the  parish,  may  be  punished  under  the 
Vagrancy  Act,  1824,  as  an  '  idle  and  disorderly  person,' 
or  even  as  a  '  rogue  and  vagabond.' 

By  the  provisions  of  the  Children  Act,  1908,  s.  12, 
any  person  over  the  age  of  sixteen  years  who,  having 
the  custody  of  any  child  or  young  person  under  the  age 
of  sixteen  years,  wilfully  assaults,  ill-treats,  neglects, 
abandons,  or  exposes  such  child  or  young  person  in  a 
manner  likely  to  cause  it  unnecessary  suffering,  or 
injury  to  its  health,  is  guilty  of  a  misdemeanor,  and 
is  punishable  on  indictment  by  a  maximum  fine  of 
lOOl.,  and  a  maximum  imprisonment  (with  or  without 
hard  labour)  for  two  years,  and  on  summary  conviction 
by  a  maximum  fine  of  251.,  and  a  maximum  imprison- 
ment for  six  months.  And,  in  particular,  no  parent 
or  other  person  having  the  custody  of  a  child  or  young 
person  may  cause  or  allow  it  to  be  sent  out  of  the  United 
Kingdom  for  the  purpose  of  performing  in  public  for 
profit,  except  with  a  magistrate's  licence,  upon  pain  of 
heavy  punishment  (Children  (Employment  Abroad) 
Act,  1913). 

By  the  Children  Act,  1908,  s,  75,  in  any  case  in  which 
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a  child  is  detained  in  a  certified  school,  the  parent  or 
step-parent,  or  other  person  liable  for  his  maintenance, 
if  of  sufficient  ability,  is  made  liable  to  contribute  to 
his  support,  maintenance,  and  training  therein,  to  an 
extent  not  exceeding  the  average  cost  of  maintenance 
of  children  in  such  a  school,  as  declared  by  Order  in 
Council. 

By  the  Education  (Provision  of  Meals)  Acts,  1906 
and  1914,  now  re-enacted  as  ss.  82-85  of  the  Education 
Act,  1921,  a  local  authority  is  empowered  to  take 
certain  steps  for  the  provision  of  meals  for  children 
in  attendance  at  any  public  elementary  school  within 
its  area,  and  is  directed  to  require  and  recover  pay- 
ment from  parents  in  respect  of  meals  so  supplied. 

No  person,  however,  is  bound  to  provide  a  main- 
tenance for  his  issue,  except  where  they  are,  either 
through  infancy,  disease,  or  accident,  impotent  and 
unable  to  work  ;  and  then  he  is  only  obliged  to  find 
them  in  necessaries.  For  our  laws  do  not  compel  a 
father  to  maintain  his  children  who  are  able  to  main- 
tain themselves  ;  and  it  is  unjust  to  oblige  the  parent, 
against  his  will,  to  provide  his  children  with  super- 
fluities. Moreover,  our  laws  have  made  no  provision 
to  prevent  the  disinheriting  of  children  by  will,  but 
leave  every  man's  property  at  his  own  disposal. 

Next  to  the  duty  of  maintenance  is  the  duty  of 
protection  ;  and  a  parent  may  maintain  and  uphold  his 
children  in  their  lawsuits  without  being  guilty  of  the 
offence  of  maintaining  quarrels  (Vol.  III.,  pp.  398-400). 
He  may  also  justify  an  assault  and  battery  in  defence 
of  their  persons  {ib.,  pp.  283-284). 

The  third  duty  of  parents  to  their  children  is  to  give 
them  an  education  suitable  to  their  station  in  life  ; 
but  this  could,  until  recently,  hardly  be  spoken  of  as  a 
legal  duty,  for  the  Common  Law  provided  no  remedy 
against  a  parent  who  did  not  educate  his  child.  Now, 
however,  there  is  a  definite  statutory  obligation  on  a 
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parent  to  cause  his  child  to  receive  sufficient  elemen- 
tary instruction,  and  also  to  cause  the  child  to  attend 
school  in  accordance  with  the  by-laws  of  the  local 
education  authority.  The  whole  of  this  subject, 
including  certain  exemptions  which  a  parent  may 
claim,  will  be  found  dealt  with  in  a  later  chapter  in 
this  volume  (Chap.  XXII.). 

2.  Second,  the  powers  of  parents. — A  father  may 
lawfully  correct  his  child,  being  under  age,  in  a  reason- 
able manner  ;  for  that  is  for  the  child's  benefit.  The 
father  may  also  delegate  part  of  his  parental  authority 
to  a  tutor  or  schoolmaster  ;  and  the  schoolmaster  is 
then  in  loco  parentis,  and  has  such  power  of  correction 
as  may  be  necessary  to  answer  the  purposes  for  which 
he  is  employed,  a  power  which  is  not  confined  to  the  four 
walls  of  the  school  {Cleanj  v.  Booth  [1893]  1  Q.  B.  465). 

A  father  is  also,  generally  speaking,  guardian  of  the 
property  of  his  infant  child  ;  and,  if  such  child  has  any 
real  estate,  the  father  (in  the  absence  of  any  other 
guardian,  or  of  trustees)  is  entitled  to  take  charge  of  it, 
and  to  receive  the  rents  and  profits  thereof  during  the 
minority,  subject  to  a  liability  to  account  for  them  on 
the  child's  attaining  full  age.  But  a  father  has  no 
such  right  in  respect  of  his  child's  personal  estate.  He 
cannot,  therefore,  give  a  good  discharge  for  a  legacy 
due  to  the  latter,  except  under  an  order  of  the  Court, 
or  by  the  direction  of  the  testator. 

The  father  is  also  entitled,  as  the  general  rule,  to  the 
possession  and  custody  of  the  person  of  his  child  ; 
and  it  is  only  in  very  extreme  cases  that  he  will  be 
deprived  of  that  custody.  In  general,  if  the  posses- 
sion or  custody  be  withheld  from  him,  he  may  regain 
it  by  writ  of  habeas  corpus,  or  by  an  application  to  the 
Chancery  Division  of  the  High  Court  of  Justice  ;  but 
the  Court  may  now,  in  its  discretion,  refuse,  on  certain 
grounds,  to  grant  a  writ  or  to  make  an  order  for  the 
handing  over  of  the  child  (Custody  of  Children  Act, 
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1891).  The  right  of  the  father,  mother,  or  other 
guardian,  to  the  possession  of  their  children,  is  also, 
to  a  certain  extent,  protected  by  the  provisions  of  the 
criminal  law  ;  under  which  it  is  made  highly  penal, 
either  by  force  or  by  fraud,  to  take  or  entice  away,  or 
to  detain,  any  child  under  the  age  of  fourteen,  with 
intent  to  deprive  its  parent,  guardian,  or  other  person 
having  lawful  charge  of  such  child,  of  the  possession 
thereof  ;  or  with  such  intent,  to  receive  or  harbour  it, 
knowing  the  child  to  have  been  so  taken  or  detained  ; 
or  unlawfully  to  take,  or  cause  to  be  taken,  any  un- 
married girl,  under  the  age  of  sixteen,  out  of  the 
possession  and  against  the  will  of  her  father  or  mother, 
or  other  person  having  lawful  care  or  charge  of  her. 
Moreover,  as  was  explained  in  the  last  chapter,  the 
assent  of  the  father  to  the  marriage  of  his  child,  if  under 
age,  and  not  being  a  widower  or  widow,  is  also  requisite 
under  the  Marriage  Acts,  1823  and  1836. 

The  legal  power  of  a  father  over  the  persons  or 
property  of  his  children  does  not  extend  in  any  case 
beyond  the  age  of  twenty-one,  for  they  are  then 
enfranchised  by  arriving  at  years  of  discretion.  But 
until  that  age  arrives,  the  rights  of  the  father  con- 
tinue even  after  the  father's  death;  for  he  may  by 
deed  or  will  appoint  a  guardian  to  such  of  his  unmarried 
children  as  are  infants. 

With  respect  to  the  mother,  she  had  not  at  the 
Common  Law,  as  against  the  father,  any  legal  power 
over  the  child  in  the  father's  lifetime.  But  now,  under 
the  Guardianship  of  Infants  Act,  1886,  the  Court  may, 
on  the  application  of  the  mother,  make  such  order  as  it 
may  think  fit  regarding  the  custody  of  her  infant 
child,  and  the  access  thereto  of  either  parent  ;  having 
regard  to  the  welfare  of  the  infant,  and  to  the  conduct 
and  the  wishes  of  either  parent.  Upon  such  applica- 
tion the  Court  may  override  entirely  the  common 
law  rights  of  the  father.     Moreover,  the  Custody  of 
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Infants  Act,  1873,  permits  agreements  in  separation 
deeds  providing  that  the  father  of  an  infant  shall  give 
up  the  custody  or  control  thereof  to  the  mother, 
although  the  Act  also  provides  that  no  Court  shall 
enforce  any  such  agreement  if  it  is  of  opinion  that  it 
will  not  be  for  the  infant's  benefit.  And,  where  a 
woman  obtains  a  judicial  separation  or  divorce,  the 
Court  may  award  the  custody  of  any  of  her  children 
to  her,  and  may  order  the  father  to  pay  her  for  their 
maintenance  up  to  the  age  of  twenty-one.  Lastly, 
by  the  Summary  Jurisdiction  (Married  Women)  Act, 
1895,  a  separation  order  may  be  accompanied  by  an 
order  that  the  wife  shall  have  the  custody  of  any 
children  of  the  marriage,  and,  under  the  Married 
Women  (Maintenance)  Act,  1920,  that  a  weekly  sum 
not  exceeding  ten  shillings  shall  be  paid  by  the  husband 
for  the  maintenance  of  each  child  until  it  attains  the 
age  of  sixteen. 

After  the  father's  death,  the  mother  was  always 
considered  to  be  entitled  to  the  custody  of  her  children 
until  twenty-one,  subject,  however,  to  the  power  of  the 
guardians,  if  any,  appointed  by  the  father's  will ; 
and  by  the  Marriage  Acts,  1823  and  1836,  where  there 
was  no  other  guardian  appointed,  the  widow,  while 
she  remained  unmarried,  stood  in  the  father's  place, 
after  his  death,  as  to  the  consent  required  for  the 
child's  marriage  during  minority.  Now,  by  the 
Guardianship  of  Infants  Act,  1886,  the  mother  may 
by  deed  or  will  appoint  a  guardian  after  her  own  death 
and  the  death  of  the  father  of  the  children,  to  act 
jointly  with  the  guardian  (if  any)  appointed  by  the 
father  ;  and  by  the  same  enactment  she  may  pro- 
visionally appoint  a  person  or  persons  to  act  after  her 
death  with  the  father,  if  the  Court  should  consider 
the  father  not  a  fit  person  to  have  sole  custody  of  the 
child. 

By  the  same  Act,  the  mother,  if  she  survive  the 
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father,  is  constituted  the  guardian  of  her  infant  children 
generally,  to  act  jointly  with  the  guardian  (if  any) 
appointed  by  the  father ;  although,  if  no  guardian 
has  been  appointed  by  the  father,  or  the  guardians 
appointed  by  the  father  are  dead  or  refuse  to  act,  the 
Court  may  associate  one  or  more  guardians  with  her. 
Finally,  by  the  same  Act,  if  a  parent  be  declared  by 
the  court  which  has  pronounced  a  decree  for  judicial 
separation  or  divorce,  by  reason  of  his  or  her  miscon- 
duct, to  be  unfit  to  have  the  custody  of  the  children  of 
the  marriage,  that  parent  will  not,  even  upon  the  death 
of  the  other  parent,  be  entitled  as  of  right  to  the 
custody  or  control  of  such  children. 

3.  Third,  the  duties  of  children  to  their  ^parents. — 
In  this  country,  the  law  has  not  deemed  it  necessary 
to  make  much  provision  on  the  subject  of  filial  obliga- 
tion. It  is,  nevertheless,  a  provision  of  our  law,  that 
a  child  is  justified  in  defending  the  person  and  maintain- 
ing the  cause  or  suit  of  his  parent,  just  as  we  have  seen 
that  a  parent  is  justified  in  performing  the  same  duties 
for  his  child.  And,  by  the  Poor  Law  Acts,  the  children 
of  any  old,  blind,  lame,  impotent,  or  other  poor  person 
not  able  to  work,  if  of  sufficient  ability,  are  required, 
at  their  own  charges,  to  relieve  and  maintain  him  or 
her,  in  the  manner  and  according  to  the  rate  which 
the  Justices  of  the  Peace  at  their  Petty  Sessions  shall 
direct.  And,  as  already  mentioned,  a  married  woman, 
having  separate  property,  is  under  similar  liability 
towards  her  parents. 

III.  We  are  next  to  consider  the  case  of  illegititnaie 
children  or  bastards.  By  our  law,  the  duty  of  parents 
with  regard  to  these  is  principally  that  of  maintenance. 
The  mother  is  entitled  to  the  custody  of  the  child  in 
preference  to  the  putative  father,  and  is  bound  to 
maintain  it  until  the  child  attains  the  age  of  sixteen, 
or,    being   a   female,    marries.     In   the   event   of   the 
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mother's  marriage,  the  same  liability  attaches  (as  we 
have  seen)  to  her  husband,  but  ceases  with  her  death. 
If  the  mother,  being  of  sufficient  ability  to  maintain 
her  bastard,  neglects  that  duty,  so  that  it  becomes 
chargeable  to  the  parish,  she  is  made  liable,  by  the 
Poor  Law  Amendment  Act,  1844,  to  be  punished 
under  the  Vagrancy  Act,  1824. 

On  the  death  of  the  mother  of  an  illegitimate  child, 
the  putative  father  is  prima  facie  entitled  to  the  cus- 
tody of  the  child,  in  spite  of  the  fact  that  the  mother 
may  have  appointed  a  testamentary  guardian  ;  and  if 
he  does  exercise  this  right,  he  becomes  liable  to  main- 
tain the  child  {Be  Kerr  (1889)  24  L.  R.  (Ir.)  59).  On 
the  other  hand,  if  he  does  not  adopt  the  child,  he  is 
under  no  obligation  at  Common  Law  to  provide  for 
it.  If,  however,  the  child  should  become  chargeable 
to  the  union  under  the  Poor  Law,  the  Guardians 
may  apply  to  the  Justices  for  an  order  that  the  father 
be  made  to  pay  for  its  maintenance  (Bastardy  Laws 
Amendment  Act,  1873).  The  statutory  power  may 
also  be  exercised  by  the  Guardians  during  the  mother's 
lifetime. 

But  the  commonest  mode  in  which  a  father  is  made 
liable  to  maintain  his  illegitimate  child  is  by  proceed- 
ings taken  by  the  mother  herself  under  the  Bastardy 
Laws  Amendment  Act,  1872.  Any  single  woman 
may,  under  this  Act,  either  before  the  birth  of  her 
bastard  child,  or  at  any  time  within  twelve  months 
afterwards,  make  application  to  a  Justice  of  the  Peace, 
charging  a  person  by  name  as  the  father  of  such  child  ; 
and,  where  the  alleged  father  has  within  twelve  months 
next  after  its  birth  paid  money  for  the  maintenance  of 
the  child,  such  application  may  be  made  at  any  subse- 
quent period  whatever,  without  limitation  in  regard  to 
time.  If  the  alleged  father  has  gone  abroad  before  the 
birth  or  within  a  year  after  it,  the  application  may  be 
made  within  a  year  after  his  return  to  this  country. 
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If  the  evidence  of  the  mother  as  to  the  paternity 
of  the  child  be  corroborated  in  some  material  particular 
by  other  testimony,  to  the  satisfaction  of  the  Justices 
in  Petty  Sessions,  the  man  charged  may  be  adjudged 
to  be  the  '  putative  father  '  of  the  child  in  question. 
And  in  that  case  the  Justices  may,  if  they  see  fit  in 
the  circumstances,  make  an  order  on  him,  called  a 
'bastardy,'  'affiliation,'  or  'maintenance'  order,  for 
the  payment  to  the  mother,  or  to  some  other  person 
to  be  appointed  for  the  custody  of  the  child  in  the  case 
of  her  death,  insanity,  or  imprisonment,  or  to  the 
collecting  officer  of  the  Court  on  her  behalf,  of  a  weeldy 
sum  of  money  for  its  maintenance  and  education. 
By  an  Act  of  the  year  1918,  the  maximum  amount 
chargeable  upon  the  father  is  ten  shillings  a  week. 
Such  an  order  remains  in  force  until  the  child  dies  or 
attains  the  age  of  thirteen,  or  occasionally  the  age  of 
sixteen  ;  and,  unless  the  Justices  otherwise  order,  con- 
tinues enforceable  after  the  mother's  marriage  {Grocock 
V.  Orocock  [1920]  1  K.  B.  1).  The  father's  liability 
under  the  order  is  not  released  by  any  order  of  discharge 
in  bankruptcy  (Bankruptcy  Act,  1914,  s.  28  (1)  (c)  ). 
The  alleged  father  is,  however,  entitled  to  appeal  to 
Quarter  Sessions  from  the  order,  on  the  ground  that 
he  is  not  really  the  father  of  the  child  in  question  ; 
and,  on  the  hearing  of  such  appeal,  the  case  is  to  be 
tried  de  novo. 

Bastards,  although  their  maintenance  during  child- 
kood  is  thus  provided  for,  labour  under  many  dis- 
advantages. For  a  bastard  is,  for  legal  purposes,  filius 
nullius  or  filius  populi  ;  and  hence  is  not  entitled  by 
law  either  to  the  name  of  his  mother  or  to  that  of  his 
father,  although  he  may  (if  he  choose)  assume  the 
surname  of  either,  or  in  fact  any  other  surname.  In 
a  will,  the  term  '  children  '  prima  facie  means  legiti- 
mate children  ;  and  an  illegitimate  child  will  not  be 
permitted  to  take  under  a  limitation  to   '  children.' 


456  BK.    I.    PUBLIC    LAW. — PT.    V.    FAMILY    LAW. 

But  this  rule  is  departed  from  where,  from  the  circum- 
stances or  from  the  true  construction  of  the  will,  it 
appears  that  the  testator  must  have  intended  illegiti- 
mate children  to  take. 

With  regard  to  the  acquisition  of  property  by 
inheritance,  or  under  the  Statute  of  Distribution,  a 
bastard  is  also  in  a  different  position  from  other 
persons  ;  for  he  can  neither  himself  be  heir  or  next  of 
kin  to  any  one,  nor  have  any  heir  or  next  of  kin  except 
the  issue  of  his  own  body.  If,  therefore,  a  bastard 
purchase  land,  though  he  may  take  in  fee,  yet,  so  far 
as  the  power  of  disposing  of  the  same  to  others  is  con- 
cerned, it  is  not,  while  it  remains  in  his  own  seisin,  a 
fee  in  the  sense  of  being  descendible  to  heirs  generally ; 
but  its  descent  is  confined  to  the  heirs  of  his  own  body. 
If  he  die  seised  of  such  estate  without  having  devised 
it,  and  without  leaving  any  such  heirs,  it  will  escheat 
to  the  Crown  or  other  lord  of  the  fee  ;  and  the  Crown 
or  lord  respectively  has,  under  the  Intestates'  Estates 
Act,  1884,  a  similar  right  to  the  undisposed-of  proceeds 
of  sale  of  real  estate  directed  by  will  to  be  sold.  The 
Crown  is  entitled  also  to  the  beneficial  administration 
of  the  personal  estate  of  a  bastard  who  dies  intestate 
and  without  any  issue  or  widow  surviving  him. 

There  are  some  other  points  also,  as  to  which  a 
bastard  is  peculiarly  circumstanced.  Thus,  he  does 
not  follow,  as  legitimate  children  do,  his  father's  place 
of  parochial  settlement  under  the  laws  relating  to  the 
poor  ;  but  takes  the  settlement  of  his  mother  till  he 
attains  the  age  of  sixteen,  and  retains  that  settlement 
until  he  acquires  another  (p.  531).  On  the  other  hand, 
to  authorise  his  marriage  under  twenty-one,  the  con- 
sent of  his  father  or  mother  is  not  required  ;  but  a 
hcence  to  marry  may  be  granted  to  him,  upon  oath 
made  that  there  is  no  person  authorised  to  give 
such  consent.  And,  though  a  father  may  in  general 
by  deed  or  will   appoint  a   guardian  for  his   infant 
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child,    he    has    no    such    privilege    if    the    child    be 
illegitimate. 

On  the  other  hand,  the  laws  relative  to  incest,  and 
to  marriages  within  the  prohibited  degrees  of  con- 
sanguinity or  affinity,  apply  to  a  bastard  with  equal 
force  as  to  those  who  are  born  in  wedlock  ;  the  prin- 
ciple of  his  being  nullius  filius  having  no  effect  in 
these  particulars.  And  it  may  be  stated  generally, 
that,  except  in  the  several  points  above  enumerated, 
the  legal  position  of  a  bastard  is  the  same  with  that 
of  another  man.  And  he  is  capable  of  being,  by  the 
transcendent  power  of  Parhament,  made  legitimate  for 
all  purposes,  even  for  that  of  inheriting  land  ;  as  was 
done  by  a  statute  of  Richard  the  Second  in  the  case 
of  John  of  Gaunt's  children.  Finally,  illegitimate 
relationship  is  fully  recognised  by  the  Workmen's 
Compensation  Act,  1906  ;  for  under  that  Act  an 
illegitimate  child  may  be  entitled  to  compensation  as  a 
'  dependent '  of  its  parent,  or  a  parent  as  a  '  dependent ' 
of  his  illegitimate  child  (Vol.  III.,  pp.  303-309). 

NOTE  ON  AUTHORITIES. 

[Eversley,  "  Domestic  Relations,''''  Part  II.  j 

Stone,  "  Justices'  Manual,''''  art.  "  Bastardy.'''] 
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CHAPTER  XVIII. 

GUARDIAN    AND    WABD. 


Under  this  head  we  shall  consider,  first,  the  legal 
condition  of  the  ward  ;  next,  the  different  species  of 
guardians  ;  and,  lastly,  the  rights  and  duties  of 
guardians. 

I.  The  legal  condition  of  the  ward. — Infancy  or 
minority  is  the  period  of  life,  whether  in  males  or 
females,  which  precedes  the  age  of  twenty-one — an 
age  at  which  they  are  competent  for  all  that  the  law 
requires  them  to  do,  and  which  is  therefore  designated 
as  '  full  age.'  Full  age  is  gained  on  the  day  preceding 
the  twenty-first  anniversary  of  the  infant's  birth ; 
and  as  in  the  computation  of  time  the  law  for  this 
purpose  allows  no  fraction  of  a  day,  a  child  born  on 
the  evening  of  the  1st  January  is  of  age  on  the  morn- 
ing of  the  31st  December  in  his  twenty-first  year 
[Fitzhugh  v.  Bennington  (1704)  2  Ld.  Raym  at  p.  1096). 

An  infant  has  various  special  privileges,  and  is 
subject  to  various  incapacities.  As  regards  actions 
brought  in  a  court  of  law  by  and  against  him,  the  rules 
of  procedure  are  too  complicated  to  set  out  at  length 
here ;  but  the  general  principles  are,  first,  that  he 
cannot  be  sued  except  under  the  protection  and  with 
the  benefit  of  the  defence  of  a  person  called  his  guardian 
ad  litem,  appointed  for  the  purpose  of  the  particular 
action,  usually  his  father  or  guardian.  And,  second, 
that  he  cannot  in  person  institute  proceedings  as 
plaintiff,  but  must  sue  by  his  next  friend  or  prochein 
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amy  :  that  is,  by  any  friend  willing  to  undertake  his 
cause  (Vol.  III.,  pp.  489-490).  There  is  only  one  excep- 
tion to  this  latter  rule  ;  viz.,  that  an  infant  may  sue 
in  a  county  court  for  his  wages  (not  exceeding  £100)  as 
if  he  were  an  adult.  It  is  also  a  privilege  belonging 
to  infants,  that  they  lose  nothing  during  their  minority 
by  non-claim  of  their  rights  ;  for  though  persons  of 
full  age  are  barred  by  their  omission  to  take  any  step 
towards  the  enforcing  of  their  rights  within  a  certain 
period  of  time,  it  is  otherwise  with  respect  to  infants, 
who  are  said  to  be  under  '  disability,'  and  are  not 
bound  to  claim  upon  a  title  or  cause  of  action  which 
first  accrues  to  them  while  they  are  under  age,  until 
after  the  expu-ation  of  a  period  commencing  from  their 
attainment  of  majority.  It  is  also  laid  down  generally, 
that  an  infant  can  neither  make  any  conveyance  or 
purchase  that  will  bind  him  (Vol.  II.,  pp.  315-317)  ; 
nor  enter  into  a  binding  contract  (with  certain  excep- 
tions) (Vol.  III.,  pp.  33-37) ;  nor  be  sworn  as  a  juror  ; 
nor  sit  and  vote  in  Parhament  (pp.  134-135)  ;  nor 
hold  any  pubHc  office  of  pecuniary  trust,  or  of  a 
judicial  kind,  nor  act  and  vote  as  a  member  of  a  cor- 
poration constituted  for  public  purposes.  These  and 
many  other  incapacities  of  a  similar  nature  are  referred 
to  elsewhere  in  this  work. 

There  are  exceptions,  however,  from  this  rule  of 
the  general  legal  incapacity  of  an  infant,  amongst 
which  the  following  should  be  specially  noticed. 
Although  he  is  generally  under  disability  where  he 
acts  on  his  own  account,  yet  he  is  under  none  when 
acting  as  agent  for  another  person  ;  for  the  person 
by  whom  he  is  appointed  agent  is,  for  that  purpose, 
the  best  judge  of  his  ability.  So  an  infant  who  has 
an  advowson  may  present  to  the  benefice  when  it 
becomes  void.  But  if  he  does  not  do  so  within  six 
months,  the  presentation  will  lapse  to  the  bishop,  in 
spite  of  the  infant's  disability. 
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So  an  infant,  however  young,  may  be  sworn  as  a 
witness  in  all  proceedings,  provided  he  understands 
the  nature  of  an  oath  ;  while  in  criminal  proceedings 
since  the  Criminal  Justice  Administration  Act,  1914, 
the  unsworn  evidence  of  a  child  of  tender  years,  who, 
in  the  opinion  of  the  Court,  does  not  understand 
the  nature  of  an  path,  may  be  admitted,  provided 
that  the  child  understands  the  duty  of  speaking 
the  truth,  and  subject  to  the  reservation  that  no 
person  is  to  be  convicted  on  the  uncorroborated 
evidence  of  an  unsworn  child.  At  the  age  of  twelve 
an  infant  may  also  take  the  oath  of  allegiance ; 
and  at  the  age  of  fourteen,  if  a  male,  or  of  twelve, 
if  a  female,  may,  as  we  have  seen  (p.  418),  consent 
to  his  or  her  own  marriage.  Again,  though  infants 
cannot,  generally,  grant  or  acquire  lands  except  on  the 
condition  that  their  acts  shall  be  voidable  by  them 
on  their  attainment  of  full  age,  yet  they  may  make  a 
feoffment  at  the  age  of  fifteen  of  their  gavelkind  lands, 
provided  that  the  feoffment  is  made  upon  an  adequate 
consideration.  And,  by  the  Infant  Settlements  Act, 
1855,  any  male  infant  of  twenty  years,  or  female  infant 
of  seventeen  years,  may,  with  the  sanction  of  the 
Court,  make  a  valid  and  binding  settlement  of  either 
real  or  personal  estate,  in  contemplation  of  his  or  her 
marriage  (Vol.  II.,  p.  316). 

Again,  although,  as  a  general  rule,  an  infant  caimot 
enter  into  a  binding  contract,  yet  there  are  many 
exceptions  to  the  rule  which  are  set  out  elsewhere  in 
this  work  (Vol.  III.,  pp.  33-37). 

But  though  infants  are  thus,  to  a  certain  extent, 
exempted  from  liabihty  for  mere  breach  of  contract, 
the  law  allows  them  no  such  privilege  in  respect  of 
injuries  of  any  other  kind ;  for  not  only  are  they 
answerable  for  crimes  long  before  their  attainment  of 
fuU  age,  but  an  action  also  may  be  brought  against 
them  to  recover  damages  for  their  torts,  such  as  tres- 
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pass,  slander,  and  the  like.  An  infant  is  not,  however, 
liable  for  a  wrong,  such  as  deceit  in  representing  him- 
seK  to  be  of  full  age,  which  is  so  closely  connected  with 
a  contract,  that  an  action  for  such  wrong  would  be  an 
indirect  method  of  enforcing  the  contract  {Leslie  v. 
Shiell  [1914]  3  K.  B.  607). 

II.  The  different  species  of  guardians. — The  guardian- 
ships recognised  by  our  law  are  of  the  following 
varieties  : — 

1.  Guardianship  by  nature. — This  is  said  to  belong 
to  the  father  in  respect  of  the  person  of  his  heir 
apparent,  or  of  his  heiress  presumptive  ;  there  being, 
properly  speaking,  no  other  kind  of  guardianship  by 
nature  than  this.  But  it  has  been  doubted  whether, 
since  the  abolition  of  tenures  in  chivalry,  guardianship 
by  nature  can  exist  at  all,  in  the  strict  sense  of  the 
term. 

2.  Guardianship  for  nurture. — This  is  a  species  of 
guardianship  that  applies  to  all  the  children,  extending 
to  the  person  only.  It  belongs  to  the  father,  and,  at 
his  decease,  to  the  mother  ;  and  it  lasts  both  with 
males  and  females  only  to  the  age  of  fourteen.  The 
two  species  of  guardianship  above  described,  as  dis- 
tinguished from  the  parental  right  to  the  control  and 
custody  of  an  infant  child,  already  dealt  with  in  a 
previous  chapter,  appear  to  have  no  practical  import- 
ance at  the  present  day. 

3.  Guardianship  in  socage. — This  is  a  species  of 
guardianship  which  extends  to  the  estate  as  well  as 
to  the  person  ;  and  it  occurs  only  where  the  legal 
estate  in  lands  held  in  socage  descends  upon  an  infant, 
in  which  case  the  guardianship  devolves  upon  his  next 
of  blood  to  worn  the  inheritance  cannot  descend.     For 
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though  proximity  of  blood  is  a  natural  recommenda- 
tion to  the  office  of  guardian,  the  law  judges  it  improper 
to  trust  the  person  of  an  infant  in  his  hands,  who 
may  by  possibility  become  the  heir.  Guardianship  in 
socage,  like  that  for  nurture,  continues  only  until  the 
minor  is  fourteen  years  of  age  ;  except  in  the  case  of 
lands  held  in  gavelkind,  where  the  office  lasts  a  year 
longer.  But,  owing  to  the  statutory  provisions  herein- 
after mentioned,  guardianship  of  this  type  will  seldom 
be  met  with  ;  for  it  can  only  arise  where  there  is  an 
infant  heir  of  lands  (under  the  age  of  fourteen)  who  has 
no  parents  living,  and  no  guardian  appointed  by  either 
of  them.  In  these  circumstances,  it  appears  that  the 
guardianship  will  still  devolve  upon  the  next-of-kin 
incapable  of  inheriting  the  lands.  But  the  rule  only 
applies  to  infants  who  acquire  land  by  descent,  i.e., 
upon  the  ancestor's  intestacy  ;  thus,  an  infant  devisee 
or  purchaser  of  lands  does  not  obtain  a  guardian  in 
socage. 

4.  Guardianship  by  statute  {commonly  called  testamen- 
tary guardianship). — By  the  12  Car.  II.  (1660)  c.  24, 
a  father  may,  by  deed  or  will,  dispose  of  the  custody 
of  such  of  his  children  as  are  infants  and  unmarried 
at  his  death,  or  born  posthumously,  to  any  person  he 
pleases  ;  and  this  as  against  all  persons  claiming  to  be 
guardians  in  socage  or  otherwise.  The  guardian  thus 
appointed  has  the  custody  both  of  the  person  of  the 
ward  and  also  of  his  or  her  estate,  both  real  and  per- 
sonal. But,  the  statute  having  made  no  mention 
of  the  mother,  she  therefore  remained  incapable  of 
appointing  a  guardian  to  her  children.  Her  incapacity 
in  this  respect  has,  to  some  extent,  been  removed  by 
the  Guardianship  of  Infants  Act,  1886,  already  men- 
tioned (p.  451)  ;  by  which,  as  we  have  seen,  the  rights 
of  the  father  have  been  somewhat  restricted  in  the 
favour.     Further,  by  the  Wills  (Soldiers  and  Sailors) 
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Act,  1918,  infant  soldiers  and  airmen  on  actual  military 
service,  and  infant  seamen  in  the  navy  or  merchant 
service  at  sea,  may  appoint  testamentary  guardians 
for  their  children. 

5.  Guardianship  by  election,  which  is  a  species  of 
guardianship  recognised  by  the  law,  though  not  of 
frequent  occurrence.  For  an  infant  having  lands  in 
socage  may,  after  fourteen,  when  the  guardianship  in 
socage  terminates,  elect  a  guardian  for  himself,  if  there 
be  no  other  then  ready  to  take  charge  of  him  and  his 
property  ;  and,  according  to  Lord  Coke,  the  same  thing 
may  be  done  in  certain  cases  by  an  infant  under  four- 
teen. But  the  law  on  this  subject  is  obscure  ;  and, 
since  the  election,  at  whatever  age  it  is  made,  in  no  case 
supersedes  the  authority  of  the  Court  to  interfere  for 
the  infant's  protection,  this  kind  of  guardianship  is 
now  almost  wholly  disused. 

6.  Guardianship  by  apjjointment  of  the  High  Court 
of  Justice. — This  species  of  guardianship  is  of  com- 
paratively modern  origin  ;  for,  it  being  found  ex- 
pedient to  provide  for  cases  in  which  the  father 
failed  to  exercise  his  statutory  power,  the  Court,  on 
an  application  made  to  it  on  behalf  of  an  infant 
possessed  of  property,  will  appoint  a  guardian  for  the 
protection  both  of  the  person  and  of  the  property 
of  the  infant.  This  jurisdiction  would  be  exercised, 
if  sufficient  reason  appeared,  notwithstanding  the 
existence  of  a  guardian  in  socage.  And  the  Court 
interfered  in  favour  even  of  bastards  ;  so  that  where 
the  father  had  named  a  guardian  by  will  for  his 
bastard  child,  which  he  had  no  authority  under  the 
statute  to  do,  the  Court  in  general  appointed  that 
person  the  guardian,  confirming  the  putative  father's 
appointment.  So,  also,  where  there  had  been  a 
guardian    appointed    under    the    statute,    the    Court 


464  BK.    I.    PUBLIC    LAW. — PT.    V.    FAMILY   LAW. 

would  regulate  his  conduct,  and  even  deprive  him  of 
all  authority,  where  necessary  for  the  real  interests  of 
the  infant.  By  the  institution  of  a  suit  as  to  the 
person  or  property  of  an  infant,  and  even  by  a  pay- 
ment into  court  to  the  credit  of  the  account  of  an 
infant  in  an  administration  action,  though  the  infant 
is  not  a  party,  the  infant  becomes  a  ward  of  court. 
Any  person  marrying  such  a  ward  without  permis- 
sion is  guilty  of  a  contempt  of  court ;  and  he  or  she, 
as  well  as  the  ward,  is  punishable  by  commitment 
to  prison. 

But  an  infant  not  possessed  of  property  will  not, 
in  general,  be  made  a  ward  ;  nor  will  the  Court  in 
general  appoint  a  guardian  for  an  infant  so  circum- 
stanced. This  is  due,  however,  not  to  a  want  of 
jurisdiction  in  the  Court,  but  merely  to  the  diffi- 
culty of  exercising  such  jurisdiction  in  the  absence 
of  property ;  and  the  Court  has  in  proper  cases 
appointed  guardians  of  infants  not  possessed  of  any 
property  [Re  McGrath  [1893]  1  Ch.  343).  Moreover, 
statutory  powers  of  appointing  guardians  have  been 
conferred  on  the  Court  in  particular  cases.  Thus, 
by  the  Infant  Felons  Act,  1840,  the  Court  may  take 
any  infant,  whether  possessed  of  property  or  not, 
who  has  been  convicted  as  a  felon,  out  of  the  control 
of  his  parent  or  other  guardian,  and  may  assign  the 
custody  of  him  to  any  other  person  wilhng  to  be 
entrusted  with  his  charge,  and  able  to  provide  for 
his  maintenance  and  education.  By  the  Criminal 
Law  Amendment  Act,  1885,  the  custody  of  a  girl 
under  sixteen  years  of  age  may,  for  the  reasons 
mentioned  in  the  Act,  be  taken  away  from  her  parents 
and  committed  to  any  person  willing  to  have  the  charge 
of  her.  Under  the  Children  Act,  1908,  wherever  a 
magistrate  is  satisfied  that  a  child  under  sixteen  years 
of  age  has  been,  or  is  being,  ill-treated  or  neglected, 
he  may  issue  a   search  warrant    authorising    a  con- 
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stable  to  take  the  child  to  a  place  of  safety ;  and  a  court 
of  summary  jurisdiction  may  subsequently  commit 
the  child  to  the  care  of  a  relative  or  other  fit  person, 
till  it  attains  the  age  of  sixteen.  Moreover,  apart  from 
all  statutory  provisions,  the  Court  has  power  in 
extreme  cases  to  take  away  from  a  guardian,  and  even 
from  a  father,  the  custody  of  his  child,  and  to  commit 
it  to  fit  and  proper  persons  ;  when  such  a  course  is  for 
the  benefit  of  the  child. 

7.  Guardianship  ad  litem. — This  is  where  a  person, 
usually  the  father  or  other  ordinary  guardian,  is 
appointed  to  defend  on  behalf  of  an  infant  in  any 
action  or  litigious  proceeding  therein  pending  ;  a 
practice  to  which  we  have  already  had  occasion  to 
refer  in  the  course  of  this  chapter  (pp.  458-459).  No 
order  for  the  appointment  of  such  a  guardian  is 
necessary.  The  infant's  solicitor  merely  has  to  file 
an  affidavit  to  the  effect  that  the  proposed  guardian 
ad  litem  is  a  fit  person,  and  not  disquahfied  by  any 
interest  adverse  to  that  of  the  infant. 

8.  Guardianship  by  custom. — This  species  of  guar- 
dianship is  described  in  the  books  as  being  of  two 
kinds  :  first,  that  which  exists  in  lands  of  copyhold 
tenure,  and  which,  of  common  right,  belongs  to  the 
next  of  blood  to  whom  the  copyhold  cannot  descend, 
though,  by  special  custom,  it  may  be  claimed  by  the 
lord  of  the  manor  or  his  nominee  ;  and,  second,  that 
which  is  founded  on  the  custom  of  London,  which 
entitled  the  mayor  and  aldermen,  in  their  Courts  of 
Orphans,  to  the  custody  of  the  person,  lands,  and 
chattels  of  every  infant  whose  parent  was  free  of  the 
City  of  London,  at  least  if  he  also  died  within  the 
City.  Such  custody  lasted,  in  the  case  of  males,  till 
twenty-one,  and  in  the  case  of  females,  till  eighteen  or, 
marriage  ;   but  this  custom,  with  other  like  customs 
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in  certain  other  municipal  places,  is  now  fallen  into 
disuse. 

It  should  be  added  that  English  law  does  not 
recognise  adoption  ;  and  the  adoption  of  a  child  will 
not  have  the  effect  of  depriving  the  parent  or  guardian 
of  his  rights.  But  the  Court  has,  in  a  recent  case, 
refused  to  compel  a  person,  to  whose  care  a  child  had 
been  entrusted  by  its  father,  to  return  the  child  ; 
even  though  the  father  had  been  guilty  of  no  miscon- 
duct {Re  Mathieson  (1918)  87  L.  J.  Ch.  445). 

III.  The  rights  and  duties  of  guardians. — 1.  The 
legal  custody  of  the  person  of  an  infant  belongs  in 
general  to  the  guardian  ;  who,  if  the  child  be  detained 
from  him,  may  sue  out  a  writ  of  habeas  corpus,  to 
have  his  ward  brought  before  the  Court,  and  delivered 
over,  if  of  tender  age,  to  himself.  Where  the  father 
is  the  guardian,  he  is  entitled  in  general  to  this 
remedy,  even  as  against  the  mother ;  though,  on 
the  other  hand,  the  mother  of  an  illegitimate  child 
may  claim  the  possession  of  it  upon  habeas  corpus,  in 
preference  to  the  reputed  father.  A  child,  however, 
who  is  of  an  age  sufficiently  mature  to  exercise  a 
choice  on  the  subject,  will  in  no  case  be  delivered  over 
upon  habeas  corpus  to  its  legal  guardian,  not  even  to 
the  father  ;  but  will  be  allowed  to  leave  the  court  in 
freedom.  This  rule  is,  however,  pecuhar  to  applications 
by  habeas  corpus,  the  foundation  of  which  is  that 
some  person  is  being  detained  against  his  will ;  for 
the  law  recognises  and  protects  the  right  of  the  father 
to  the  control  and  custody  of  his  infant  children,  even 
after  they  have  attained  years  of  discretion.  The 
guardian  may  not,  unless  by  the  leave  of  the  Court, 
take  his  ward,  being  a  ward  of  court,  out  of  the 
jurisdiction  of  the  Court. 

2.  With  respect  to  the  property  of  the  ward,  a 
guardian  in  socage  is   said  to   have,   not  barely   an 
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authority  over,  but  the  legal  possession  of,  the  land, 
as  dominus  pro  tempore  ;  and  therefore  he  has  a  right 
either  to  demise  it,  or  to  occupy  it  himself  for  the 
ward's  benefit.  He  is  entitled,  in  his  own  name,  to 
bring  actions  against  trespassers.  And  a  testamen- 
tary guardian  is  equally  entitled  to  possession  of  the 
infant's  land.  But  no  guardian  can,  apart  from 
statute,  ahene  the  ward's  estate,  except  by  way  of 
lease  during  the  ward's  minority  ;  and  a  demise  for 
a  longer  period  becomes  void,  or  at  any  rate  void- 
able at  the  ward's  option,  as  soon  as  the  period  of 
guardianship   determines. 

A  guardian  appointed  by  the  Court  has,  in  some 
respects,  even  less  power  over  the  ward's  property  ; 
for  he  can  receive  out  of  the  profits  of  the  infant's 
estate  no  more  than  the  Court  shall  think  fit  to  allow 
him  for  the  infant's  maintenance.  Such  guardian  can 
grant  no  leases  except  with  the  sanction  of  the  Court ; 
though,  on  the  other  hand,  such  sanction  will,  under 
the  Infant's  Property  Act,  1830,  enable  him  to  make 
a  lease  that  will  bind  the  infant  even  after  he  attains 
twenty-one,  or  to  surrender,  with  a  view  to  the  renewal 
thereof,  a  lease  vested  in  the  infant.  Further  powers 
of  selling,  leasing,  and  otherwise  deahng  with  the  real 
estate  of  infants  have  been  given  by  the  Settled  Land 
Acts,  1882  to  1890,  under  which,  when  a  person  who 
is  in  his  own  right  entitled  in  possession  to  land  is 
an  infant,  the  land  is  for  the  purposes  of  these  Acts 
settled  land,  and  the  infant  is  to  be  deemed  tenant 
for  life  thereof.  In  such  a  case,  the  powers  conferred 
by  these  Acts  on  tenants  for  life  are  to  be  exercised 
by  the  trustees  of  the  settlement,  or,  if  there  are  none, 
by  such  person  and  in  such  a  manner  as  the  Court  on 
the  application  of  the  infant's  guardian  or  next  friend 
may  order.  As  regards  the  infant's  personal  estate, 
a  parent  or  guardian  appears  to  have  no  power,  despite 
the  express  words  of  the  statute  of  1660,  to  receive 
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or  deal  with  it ;  except  in  so  far  as  the  Court  may 
allow  him  to  do  so.  Where,  however,  property  is 
vested  in  trustees  in  trust  for  an  infant,  the  trustees 
have  power  to  pay  to  the  infant's  parent  or  guardian 
(if  any),  or  otherwise  to  apply  for  or  towards  the 
maintenance,  education,  or  benefit  of  the  infant,  the 
whole  or  any  part  of  the  income  of  such  property 
(Conveyancing  Act,  1881,  s.  43)  ;  and  wider  powers 
are  sometimes  inserted  in  settlements  and  wills. 

Every  guardian  of  the  estate,  except,  possibly,  a 
manorial  lord,  is  bound  to  give  the  ward,  when  he 
comes  of  age,  an  account  of  all  that  he  has  transacted 
on  his  behalf ;  and,  upon  such  account,  he  must 
answer  for  all  losses  from  his  own  wilful  default  or 
negligence.  The  ordinary  method  of  enforcing  this 
liabihty  of  the  guardian  is  by  proceedings  in  equity 
for  that  purpose,  which  may  be  instituted  even 
during  the  ward's  minority ;  but  in  taking  such 
account,  allowance  will  be  made  to  the  guardian  for 
all  his  reasonable  costs  and  expenses,  although  he  is 
not  permitted  in  any  case  to  make  a  profit  out  of  his 
ward's  estate. 

NOTE  ON  AUTHORITIES. 

["  Digest  of  English  Civil  Law,''  pp.  1210-1230. 
Eversley,  "  Domestic  Relations,''  Part  III.] 
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CHAPTER  XIX. 

EXTEA-METKOPOLITA]Sr  LOCAL   GOVERNMENT. 


Historically  local  government  is  older  in  England 
than  Central  Government,  and  our  modern  Local 
Government  Law  contains  many  survivals  from  Anglo- 
Saxon  times.  It  is  an  interesting  study  to  trace 
throughout  some  fifteen  centuries  the  development  of 
local  institutions,  to  see  how  they  were  affected  by 
the  establishment  of  a  strong  central  administration 
under  the  Norman  kings,  and  how  they  gradually 
dechned  in  importance  until  the  great  legislative 
effort  made  at  the  end  of  the  nineteenth  century  to 
restore  to  them  the  place  which  they  once  held  in  the 
government  of  the  country.  Even  at  the  present  day, 
the  story  is  not  yet  finished.  The  contest  between 
local  and  central  authorities  is  as  keen  as  it  ever  was  ; 
and  critics  of  our  modern  bureaucracy  in  Whitehall 
are  never  tired  of  urging  the  claims  of  the  locality 
to  administer  its  own  affairs.  Into  the  history  of 
local  government,  and  into  the  merits  of  decentralisa- 
tion as  a  solution  for  present-day  political  problems, 
it  is  not  our  place  in  this  work  to  go.  But,  if  there  is 
one  argument  that  is  heard  more  often  than  another 
against  the  conferment  of  wide  powers  on  local  bodies, 
it  is  that  the  people  at  large  are  not  interested  in 
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local  politics,  and  that,  in  the  absence  of  such  mterest, 
local  government  tends  to  become  merely  the  play- 
thing of  the  few  individuals  who,  having  axes  to  grind, 
obtain  control  of  the  organs  of  administration  and 
manage  local  affairs  in  their  own  interest.  There  is 
some  basis,  it  must  be  admitted,  for  this  assertion  ; 
but  the  reason  for  popular  apathy  is,  as  always, 
popular  ignorance,  and  this  ignorance,  in  turn,  is 
largely  due  to  the  complicated  nature  of  our  local 
government  system  ;  for,  like  Parliament  and  like  all 
systems  that  have  grown  up  through  a  long  period 
of  time,  it  lacks  logical  coherence.  This  furnishes 
a  special  reason  why  the  lawyer  should  give  some  part 
of  his  time  to  the  study  of  local  government.  Not 
only  may  he  himself  be  called  upon  to  play  a  part  in  it, 
but  his  knowledge  of  its  legal  aspects  will  enable  him 
to  see,  and  to  educate  his  fellow-citizens  to  see,  the 
possibilities  which  a  sound  local  administration  has 
for  increasing  the  general  well-being  of  the  community. 
It  will  be  our  task  in  this  and  the  following  chapters 
to  set  out  the  main  legal  features  of  local  government 
as  they  exist  to-day. 

There  is  a  special  reason  why  this  subject  should 
follow  that  of  Corporations,  with  which  we  have 
previously  dealt  (Part  IV.).  First,  the  bodies  which 
govern  the  municipahties  into  which  the  bulk  of  the 
population  is  aggregated  are  themselves  corporations, 
and,  in  fact,  the  oldest  type  of  corporation  in  our 
history.  And,  second,  not  only  these  municipal 
corporations,  but  also  aU  other  local  bodies  which  are 
charged  with  administrative  functions,  whether  them- 
selves corporations  or  not,  are  subjected  by  our  law  to 
a  rigorous  application  of  the  doctrine  of  ultra  vires. 
Their  powers  are  statutory  powers,  they  are  carefully 
defined  in  Acts  of  Parliament,  and  they  cannot  be 
exceeded,  no  matter  how  much  it  may  be  to  the 
interest  of  the  inhabitants  of  the  area.     This  rule  is  in 
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striking  contrast  to  that  which  applies  on  the  Continent. 
In  Germany,  for  instance,  if  a  town  wishes  to  have  a 
municipal  theatre  or  orchestra,  it  proceeds  to  have  one, 
without  seeking  or  requiring  the  authority  of  any 
higher  power.  Nothing  is  ultra  vires,  if  it  is  for  the 
general  benefit  of  the  citizens.  Here,  on  the  other 
hand,  such  an  activity  on  the  part  of  a  municipality 
would  at  once  be  restrained.  A  hundred  illustrations 
might  be  cited  from  the  law  reports  ;  we  will  select  one 
of  the  most  recent.  The  enterprising  borough  council 
of  Fulham  arranged  in  1920  a  system  under  which 
housewives  might  be  relieved  of  the  '  most  laborious 
work  '  of  washing  their  own  clothes  by  installing  a 
mechanical  washer  and  hydro-extractor,  which  were 
worked  by  corporation  ofiicials.  Under  the  Baths 
and  Washhouses  Acts,  1846  and  1847,  the  council 
had  power  to  establish  a  washhouse,  A  ratepayer 
resolved  to  test  the  question  whether  the  new  system 
was  intra  vires  this  statutory  power,  and  brought  an 
action,  through  the  Attorney-General,  for  an  injunc- 
tion to  restrain  the  corporation  from  acting  as  laundry- 
men.  The  Court  held  that  the  corporation's  powers 
must  be  strictly  confined  to  the  letter  of  the  enabling 
Acts,  It  might  establish  a  washhouse,  where  people 
might  wash  their  own  clothes.  But  it  must  not  wash 
the  clothes  itseK,  or  by  its  servants  ;  for  that  would 
be  ultra  vires  {Attorney-Geyieral  v.  Fulharn  Corporation 
[1921]  1  Ch.  440).  The  effect  of  the  decision,  which 
is  unquestionably  sound  in  law,  was  to  prevent  the 
adoption  of  any  of  the  modern  mechanical  improve- 
ments in  laundry-work,  and  to  confine  the  women  of 
Fulham  to  the  antiquated  methods  of  the  age  in  which 
the  Acts  were  passed. 

One  other  preliminary  remark  must  be  made.  The 
system  of  local  government  in  London  differs  so 
materially  from  that  in  force  in  other  parts  of  the 
country,   that  it  requires  separate  treatment,  which 
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will  form  the  subject  of  the  next  chapter.  And,  in 
order  to  avoid  overloading  our  account  with  too  much 
detail,  the  important  subject  of  local  finance  will  be 
dealt  with  in  a  third  chapter. 

Extra-Metropolitan  local  government  has  four  main 
units  of  organisation — the  Parish  ;  the  Sanitary  and 
Highway  District  (with  which  the  Poor  Law  Union 
forms  a  cross-division) ;  the  County ;  and  the  Borough. 
The  last  presents  the  most  developed  form  of  local 
government ;  and,  though  it  is  of  more  recent  origin 
as  a  unit  of  Government  than  the  parish  and  the 
county,  we  will  make  a  start  with  it. 

I.  The  Borough. 

The  modern  constitution  of  a  borough  is  derived 
from  the  Municipal  Corporations  Act,  1882  ;  in  fact, 
the  statutory  definition  of  a  borough  is  "  any  place 
"for  the  time  being  subject  to  the  Act."  Existing 
boroughs,  of  which  there  are  over  three  hundred  in 
England  and  Wales,  are  composed  of  those  which  were 
existing  at  the  date  of  the  Act,  and  those  which  have 
since  received  from  the  Crown,  under  the  terms  of  the 
Act,  charters  of  incorporation ;  for  the  Act  preserves  and 
regulates  the  prerogative  right  of  incorporation.  But 
boroughs  are  not,  like  county  councils,  purely  statutory 
creations  ;  for  boroughs  existed  independently  of,  and 
long  before  the  passing  of,  the  Act  of  1882.  All  that 
that  Act  did  was  to  regulate  the  constitution  of  the 
corporations  to  which  it  applies  ;  and  their  adminis- 
trative powers  are  derived  partly  from  other  general 
Acts  of  Parhament,  and  partly  (in  many  cases)  from 
their  charters  and  from  local  Acts.  Thus  many 
boroughs  had  acquired  before  the  Act,  or  have  since 
acquired,  corporate  property,  franchises,  and  powers, 
such  as  rights  to  hold  and  regulate  local  courts  of 
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justice,  markets,  harbours,  and  docks,  tramways,  and 
undertakings  for  the  supply  of  gas,  electricity,  and 
water.  These  franchises  and  powers  they  get,  not 
from  the  Act  of  1882,  but  from  old  charters  or  local 
Acts  ;  and,  in  some  cases,  they  have  by  local  Acts, 
powers  of  paving,  cleansing,  and  policing  the  town. 
Moreover,  the  borough  council,  acting  as  urban  sanitary 
authority,  now  exercises  the  multifarious  powers  con- 
ferred by  the  Public  Health  Acts  and  other  Acts  on  all 
urban  sanitary  authorities.  The  power  of  controlling 
the  police  it  derives  partly  from  the  Act  of  1882,  and 
partly  from  the  Police  Acts. 

Cities. — There  is  no  practical  difference  between  a 
municipal  borough  and  a  city ;  but  the  term  '  city '  is 
one  of  more  dignity.  In  a  city,  the  burgesses  are  called 
'  citizens ' ;  and  the  full  name  of  the  corporation  is  '  the 
'  Mayor,  Aldermen,  and  Citizens.'  It  has  been  said 
that  a  city  is  "a  borough  incorporate  which  hath  or 
hath  had  a  bishop" ;  but  this  is  not  strictly  accurate. 
The  Crown  may  by  charter  or  letters  patent  create 
any  borough  a  city  ;  and  nearly  all  boroughs  which 
are  the  sees  of  bishoprics  have  been  created  cities,  as 
also  have  some  which  are  not.  In  some  few  instances, 
the  Crown  has  also  granted  to  the  mayor  of  a  city  the 
title  of  '  Lord  Mayor.'  When  describing  the  constitu- 
tion and  powers  of  cities  and  boroughs  we  shall  speak 
of  '  boroughs '  and  of  '  mayors  '  and  '  burgesses ' ;  but 
it  will  be  understood  that  these  terms  include  respec- 
tively cities,  Lord  Mayors,  and  citizens.  Strictly 
speaking,  the  word  '  burgess  '  is,  for  some  purposes 
at  least,  no  longer  a  technical  word  (Representation 
of  the  People  Act,  1918,  s.  42,  and  Sched.  VI,  2). 
But  the  alteration  is  so  recent,  and  the  word  has  so 
long  been  the  proper  legal  description  of  a  member  of 
a  borough  corporation,  that  it  will  be  better  to  con- 
tinue to  use  it  in  these  pages. 

Counties  of  cities. — The   modern  county  boroughs 
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created  by  the  Local  Government  Act,  1888  (see 
pp.  486-487),  must  be  distinguished  from  'counties  of 
'  cities '  such  as  Bristol,  Exeter,  York,  and  '  counties  of 
'  towns,'  such  as  Newcastle  and  Southampton,  or,  as  they 
are  sometimes  called,  'counties  corporate.'  The  latter 
are  certain  cities  and  towns  corporate  to  which  the  Crown 
has,  in  times  past,  granted,  or  such  as  have  by  prescrip- 
tion acquired,  the  privilege  of  being  counties  of  them- 
selves. Such  grant  enables  them  to  appoint  their  own 
sheriffs,  and  exempts  them  from  the  jurisdiction  of  the 
sheriff  of  the  ad j  oining  county.  In  those  boroughs  which 
are  counties  of  themselves,  and  in  the  City  of  Oxford, 
the  council  appoints  a  fit  person  to  be  sheriff  on  the 
ninth  of  November  in  every  year  ;  and  he  holds  office 
until  the  appointment  of  his  successor.  Formerly, 
too,  criminal  and  civil  cases  arising  within  such  counties 
of  cities  and  towns  corporate  could  only  be  tried  therein, 
and  before  juries  drawn  therefrom  ;  and  some  of  them 
still  retain  this  privilege  as  regards  criminal  cases.  In 
other  respects,  the  constitution  and  powers  of  counties 
of  cities  and  towns  are  the  same  as  those  of  other 
municipal  boroughs. 

County  Boroughs. — When  county  councils  were 
established  by  the  Local  Government  Act,  1888,  a 
number  of  the  larger  boroughs  were  created  '  county 
boroughs.'  Some,  but  not  all,  of  these  were  already 
counties  of  cities  or  counties  of  towns.  Power  was 
also  conferred  on  the  Local  Government  Board  (now 
the  Ministry  of  Health)  to  constitute  any  borough 
with  a  population  of  not  less  than  50,000  a  county 
borough  ;  and  several  county  boroughs  have  since 
been  constituted  under  that  power,  making  the  total 
number  in  England  and  Wales  eighty-two. 

County  boroughs  have  all  the  powers  of  ordinary 
municipal  boroughs,  and,  in  addition,  most  of  the 
powers  which  county  councils  exercise  in  counties  ; 
and  they  are  practically  independent  of  the  councils 
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of  the  counties  in  which  they  are  locally  situate.  Their 
councils  and  officers  are,  however,  elected  in  accordance 
with  the  Municipal  Corporations  Act,  1882,  and  not 
as  county  councils  are.  They  are,  in  all  essentials, 
municipal  boroughs,  but  with  most  of  the  powers  of 
county  councils  in  addition  to  those  which  they  enjoy 
as  municipal  boroughs. 

Moreover,  county  boroughs  continue  to  be  parts  of 
the  counties  in  which  they  are  situate,  for  all  purposes 
other  than  those  of  local  government.  Thus,  unless 
they  are  also  counties  of  themselves,  they  do  not 
appoint  their  own  sheriffs  ;  and  they  are  not  consti- 
tuted separate  counties  for  the  holding  of  assizes  or 
for  the  service  of  jurors  or  the  making  of  jury  lists. 

Constitution  of  Municipal  Boroughs. — A  municipal 
corporation  is  the  body  corporate  constituted  by  the 
incorporation  of  the  inhabitants  of  a  borough.  Its 
proper  title  is  '  the  Mayor,  Aldermen,  and  Citizens  ' 
of  a  city,  or  '  the  Mayor,  Aldermen,  and  Burgesses  ' 
of  a  borough.  The  body  by  which  it  acts  is  the  council 
elected  by  the  burgesses  or  citizens. 

The  Council. — This  consists  of  the  mayor,  aldermen, 
and  councillors.  Of  these,  the  councillors  only  are 
elected  by  the  burgesses.  One-third  of  the  councillors 
go  out  of  office  every  year  ;  and  the  vacancies  are  filled 
by  re-election  of  the  retiring  councillors,  or  election  of 
new  councillors  in  their  place. 

In  the  case  of  large  boroughs,  the  borough  is  divided 
into  separate  constituencies,  called  '  wards ' ;  in  smaller 
boroughs,  there  is  one  election  for  the  whole  borough. 
The  ordinary  day  of  election  is  the  1st  of  November. 
The  election  is  by  ballot,  as  in  the  case  of  a  parlia- 
mentary election  ;  and  the  Ballot  Act,  1872,  is  made 
applicable,  with  some  modifications. 

The  qualifications  for  a  local  government  vote  are 
now  set  out  in  the  same  Act  as  that  which  deals  with 
the  Parliamentary  franchise,  viz.,  the  Representation  of 
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the  People  Act,  1918.  The  registration  officer  {i.e.,  the 
Town  Clerk  in  a  borough)  includes  in  his  register  the 
names  of  local  government  electors,  and  no  person  can 
vote  unless  his  or  her  name  is  on  the  register. 

A  man  is  entitled  to  be  registered  as  a  local  govern- 
ment elector,  if  : — 

(1)  he  is  of  full  age  ;  and 

(2)  he  is  not  subject  to  any  disqualification ;    and 

(3)  he   is   in    occupation    (as  tenant   or   owner)  of 

land  or  premises  in  the  electoral  area  on  the 
last  day  of  the  qualifying  period — i.e.,  on 
January  15  or  July  15,  as  the  case  may  be ;  atid 

(4)  he  has  been  in  occupation  during  the  qualify- 

ing period,  i.e.,  the  previous  six  months,  of 
the  same  or  any  other  land  or  premises  in  the 
area,  or  (except  in  the  case  of  a  county  borough) 
in  the  county  in  which  the  area  is  situated. 
A  woman  is  entitled  to  be  registered  as  a  local 
government  elector  : — 

(1)  where  she  would  be  entitled  to  be  registered  if 

she  were  a  man,  even  if  she  is  under  thirty  ; 

(2)  where  she  is  over  thirty  years  of  age,  not  subject 

to  any  disquahfication,  and  is  the  wife  of  a 
man  who  is  entitled  to  be  registered  in  respect 
of  the  premises  in  which  they  both  reside. 
It  will  be  seen  that  the  local  franchise  for  women  is 
somewhat  wider  than  their  Parhamentary  franchise  ; 
for  women  under  thirty  may  vote  if  they  have  the 
occupation  qualification.  Whereas  that  for  men  is 
narrower,  as  mere  residence  does  not  qualify ;  the 
voter  must  have  an  occupation  quahfication,  A 
lodger  is  treated  as  a  tenant  for  this  purpose,  but  only 
if  his  rooms  are  let  to  him  unfurnished.  The  dis- 
qualifications (other  than  that  of  peerage)  are  similar 
to  those  which  afiect  the  Parhamentary  franchise 
(p.  155)  ;  and  the  Act  provides  that  the  receipt  of 
poor  relief  is  not  to  disqualify.  Only  one  vote  may 
be  cast  by  any  elector  at  an  election  ;    but  a  burgess 
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may  be  registered  in  more  than  one  ward,  if  qualified 
in  each,  and  may  then  vote,  at  a  casual  or  by-election, 
in  any  of  those  wards. 

The  law  relating  to  corrupt  and  illegal  practices 
in  municipal  elections  is  governed  principally  by  the 
Corrupt  Practices  Acts  of  1884  and  1911,  and  is  similar 
to,  though  not  identical  with,  that  relating  to  Parlia- 
mentary elections  (pp.  160-165),  In  the  same  way 
the  election  may  be  avoided  on  an  election  petition, 
if  it  is  shown  that  the  candidate  himself  has  been 
guilty  of  a  corrupt  or  illegal  practice,  or  if  the  can- 
didate's agents  have  been  guilty  of  corrupt  practices 
or  certain  illegal  practices,  or  if  there  has  been  general 
corruption  by  whomsoever  committed. 

Qualification  of  councillors. — Any  man  or  woman  is 
qualified  to  be  elected  a  councillor  who  is,  at  the  time 
of  election,  qualified  to  elect  to  the  office  of  councillor  ; 
but,  if  he  or  she  is  elected  on  this  qualification  and 
subsequent!}^  ceases  for  six  months  to  reside  in  the 
borough,  he  or  she  must  vacate  the  seat,  unless  he 
or  she  can  show  that  he  or  she  was,  and  still  is,  in 
possession  of  property  of  a  certain  value  in  the  borough. 
In  addition  to  this  qualification,  an  alternative  one 
is  provided  by  the  County  and  Borough  Councils 
(Qualification)  Act,  1914,  viz.,  that  of  twelve  months 
residence  in  the  borough.  Under  this  Act,  no  occupa- 
tion quaUfication  is  required  :  i.e.,  a  person  may  be 
elected  a  councillor  although  he  is  not  himself  qualified 
to  vote  at  the  election,  e.g.,  if  he  is  a  lodger  in  furnished 
rooms. 

Any  person  is  disqualified  for  being  a  councillor 
who  is  within  the  scope  of  the  following  statutory 
provisions  : — 

(i.)  Bankruptcy. — A  person  adjudged  a  bankrupt  is 
disqualified  for  five  years  ;  unless  the  bankruptcy  is 
annulled,  or  he  obtains  his  discharge  with  a  certificate 
that  his  bankruptcy  was  caused  by  misfortune  without 
any  misconduct  on  his  part. 
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(ii.)  Felony. — A  conviction  for  felony  or  treason,  or 
a  sentence  of  twelve  months  hard  labour  or  any  longer 
term,  disqualifies  a  person  till  he  has  suffered  the 
punishment  or  been  pardoned  or  has  successfully 
appealed. 

(iii.)  Office. — A  person  is  disqualified  for  election  as 
councillor  if  he  holds  any  office  or  place  of  profit  under 
the  council  (other  than  that  of  mayor  or  sheriff). 

(iv.)  Contract  ivith  council. — No  person  can  be 
elected  or  remain  a  councillor  if  he  is,  directly  or  in- 
directly, interested  in  any  contract  with  the  council  or 
employment  by  the  council.  There  are  some  excep- 
tions from  this  rule  ;  an  interesting  one  being  that  it 
is  no  disqualification  if  the  councillor  is  the  tenant  of 
the  council. 

(v.)  Holy  Orders. — Persons  in  holy  orders,  and 
regular  ministers  of  dissenting  congregations,  are 
disqualified  from  being  elected  borough  councillors. 

(vi.)  Absence. — A  councillor  becomes  disqualified  if 
he  is  continuously  absent  from  the  borough  for  six 
months  ;  unless  he  is  absent  on  service  as  an  officer  or 
soldier  of  the  Auxiliary  Forces  or  of  the  Reserve  Forces 
on  active  service,  or  on  service  beyond  the  seas. 

Mayor  and  aldermen. — The  mayor  and  aldermen  of 
a  borough  are  elected  by  the  council.  They  may  be 
chosen  from  among  the  elected  councillors  or  from 
other  persons  qualified  to  be  elected  councillors. 
The  mayor  is  elected  annually  (usually  on  the  9th  of 
November),  and  holds  office  till  his  successor  is 
elected.  He  may  receive  such  remuneration  as  the 
Council  thinks  fit.  By  virtue  of  his  office,  he  is  entitled 
to  preside  at  meetings  of  the  council,  and  has  precedence 
in  most  places  in  the  borough.  He  is  also,  by  virtue 
of  his  office,  a  Justice  of  the  Peace  for  the  borough, 
and  has  precedence  over  all  other  Justices  acting  in 
and  for  the  borough,  except  over  a  stipendiary  magis- 
trate when  engaged  in  administering  justice. 
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The  number  of  aldermen  is  one-third  of  the  number 
of  councillors.  They  hold  office  for  six  years.  One- 
half  of  their  number  go  out  of  office  every  third  year  ; 
and  their  places  are  filled  by  election.  If,  as  often 
happens,  an  elected  councillor  is  chosen  as  alderman, 
his  seat  becomes  vacant  and  has  to  be  filled  by  the 
election  of  another  councillor.  Women  are,  of  course, 
eligible  as  mayors  and  'aldermen.' 

Meetings  of  council. — The  council,  so  constituted  of 
the  mayor,  aldermen,  and  burgesses,  must  meet  once 
a  quarter,  and  oftener  if  due  notice  be  given,  for  the 
transaction  of  the  general  business  of  the  borough.  A 
majority  of  the  members  present  (if  those  present 
amount  to  one-third  of  the  whole)  may  decide  every 
question.  The  mayor,  or  the  member  presiding  in 
his  absence,  has  an  original  vote,  and,  in  case  of  equality 
of  votes,  a  second  or  casting  vote.  The  council  is  the 
executive  of  the  corporation  ;  and  the  corporation  can 
only  act  by  its  council.  And  though  the  council  may 
aj)point  committees  of  its  own  body  for  the  regulation 
and  management  of  any  matters,  the  acts  of  such 
committees  are  inoperative  until  they  have  been 
approved  by  the  council. 

Officers. — The  officials  of  the  council  consist  of  a  town 
clerk  (usually  a  solicitor),  and  a  treasurer  (neither  of 
whom  may  be  a  member  of  the  council),  and  such 
other  officers  as  have  been  usual  or  as  are  necessary  ; 
and  the  council  has  power  to  fix  their  salaries.  Three 
more  officials  require  mention,  viz.,  the  three  borough 
auditors.  Two  are  elected  by  the  electors,  from  those 
who  are  qualified  to  be,  but  are  not,  councillors  ;  the 
other  is  appointed  by  the  maj^or  from  among  the 
members  of  the  council.  The  accounts  of  the  borough 
treasurer  must  be  submitted  to  them  half-yearly. 

Poivers  of  municipal  corporations. — The  powers  of 
municipal  corporations,  as  such,  must  be  distinguished 
from  those  which  the  borough  council  exercises  by 


480    BK.  I.  PUBLIC  LAW. — PT.  VI.  LOCAL  GOVERNMENT. 

virtue  of  its  being  made,  by  the  Public  Health  Act,  the 
urban  sanitary  authority  for  the  borough. 

The  Municipal  Corporations  Act  regulates  the  con- 
stitution of  the  corporation,  the  election  of  the  council, 
and  the  conduct  of  its  business,  empowers  the  corpora- 
tion for  certain  purposes,  and  subject  to  certain 
restrictions,  to  acquire  and  dispose  of  land,  to  borrow 
money,  and  to  raise  money  by  means  of  a  borough  rate ; 
but  it  gives  the  corporation  little  administrative  power. 
The  powers  of  urban  councils  (including  the  councils 
of  boroughs  when  acting  as  urban  sanitary  authority) 
are  explained  hereafter  ;  and  we  shall  only  now  con- 
sider what  powers  are  conferred  on  borough  councils 
by  the  Municipal  Corporations  Act,  1882,  as  amended 
by  other  Acts  of  the  same  series. 

In  the  first  place,  the  council  may  make  by-laws  for 
the  good  rule  and  government  of  the  borough,  and  for 
the  suppression  of  nuisances  not  already  punishable  in 
a  summary  manner  by  virtue  of  any  Act  in  force  through- 
out the  borough.  Such  by-laws  must  be  sent  to  the 
Secretary  of  State,  and  may  be  disallowed  by  Order 
in  Council.  They  are  enforced  summarily  before 
Justices  ;  and  fines  not  exceeding  five  pounds  may  be 
inflicted  for  offences  against  them.  But  by-laws  which 
are  ultra  vires  {i.e.  in  excess  of  the  powers  of  the  cor- 
poration), or  repugnant  to  the  general  law,  or  uncertain, 
or  unreasonable,  are  invalid,  even  though  they  have 
passed  the  Secretary  of  State.  Accordingly,  any  liti- 
gant to  whose  interest  it  is  that  they  should  not  be 
enforced,  may  plead  that  they  are  illegal,  or  '  unreason- 
able.' The  courts,  however,  will  be  slow  to  hold  that 
a  by-law  is  bad  for  unreasonableness,  and  will  support 
it  unless  it  is  manifestly  partial  and  unequal  in  its 
operation  between  different  classes,  or  unjust  or  made 
in  bad  faith,  or  clearly  involving  an  unjustifiable 
interference  with  the  liberty  of  those  subject  to  it. 

Second,  in  respect  of  corporate  property,  the  com- 


CHAP.    XIX. — LOCAL    GOVERNMENT.  481 

mon  law  capacity  of  corporations  aggregate  created 
by  charter  to  hold  land  as  an  individual  have  long 
been  limited  by  the  Mortmain  Acts,  by  which  lands 
assured  to  a  corporation  in  mortmain  without  the 
authority  of  a  licence  from  the  Crown  or  a  statute  are 
forfeited  to  the  Crown.  Municipal  corporations  may, 
however,  purchase  or  acquire  any  land  with  the 
approval  of  the  Ministry  of  Health  ;  and,  even  with- 
out such  consent,  they  have  statutory  authority  to 
purchase  land  for  building  a  town  hall  and  council 
chamber,  and  for  sundry  other  purposes  (Vol.  II.,  p. 
284),  and,  subject  to  certain  restrictions,  to  accept 
gifts  or  devises  of  land  for  parks  and  other  public 
purposes. 

A  municipal  corporation  is  also  empowered,  with  the 
approval  of  the  Ministry  of  Health,  to  borrow  money 
for  the  purchase  of  land,  and  for  erecting  on  it  such 
buildings  as  it  is  empowered  to  build.  Lands  acquired 
by  a  statutory  corporation  under  statute  must  be 
used  for  the  purposes  authorised  by  that  statute, 
and  not  otherwise  {A.-O.  v,  Pontypridd  U.D.C.  [1905] 
2  Ch.  257). 

The  council  may  not,  except  with  the  approval  of  the 
Ministry  of  Health,  sell,  mortgage,  or  alienate  the  lands 
or  public  stock  of  the  borough,  or  demise  such  lands 
for  more  than  a  certain  term. 

Police. — In  all  boroughs  which  have  a  separate 
borough  police  force,  the  constables,  as  we  have  seen 
(p.  320),  are  appointed  and  controlled  by  a  special 
statutory  committee  of  the  council  called  the  '  watch 
committee.'  In  smaller  boroughs,  the  powers  of  the 
watch  committee  were  in  1888  transferred  to  the 
county  ;  and  such  boroughs  are  now  policed  by  the 
county  police.  Other  boroughs  may,  and  many  do, 
by  arrangement,  consolidate  their  police  forces  with 
the  county  police. 

Miscellaneous  powers. — The  council  of  a  municipal 
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corporation  has  the  power  of  maintaining  and  repairing 
bridges  within  the  borough  which  were  formerly  repaired 
by  the  county  ;  and  it  may  have  transferred  to  it  the 
powers  of  trustees  who  were,  in  many  cases,  invested  by 
local  Acts  of  Parliament  with  the  powers  of  supplying 
in  the  borough  gas  and  water,  of  cleansing,  watching, 
and  improving  the  borough,  or  of  providing  a  cemetery 
or  market.  When  such  transfer  is  made,  the  corpora- 
tion has  all  the  powers  conferred  by  the  local  Act  on 
the  trustees. 


II.  The  (Administrative)  County. 

The  administrative  county,  as  a  unit  of  local  govern- 
ment, was  created  by  the  Local  Government  Act,  1888. 
As  a  rule,  the  administrative  county  is  co-terminous 
with  the  geographical  county  ;  but,  for  administrative 
purposes,  some  of  the  larger  counties  are  divided  into 
different  administrative  counties,  and  in  all  cases  and 
for  all  purposes  county  boroughs  (p.  474)  are  practically 
excluded  from  the  sphere  of  the  administrative  county. 
Non-county  municipal  boroughs,  on  the  other  hand, 
although  they  are  governed  (as  we  have  just  seen)  by 
their  own  councils  for  many  purposes,  form  part  of 
the  county  for  other  administrative  work.  We  shall 
explain  the  relationship  of  county  and  borough  more 
fuUy  presently  (pp.  485-487). 

The  chief  effect  of  the  Act  of  1888  was  to  transfer 
to  the  county  councils  all,  or  nearly  all,  the  administra- 
tive functions  which  the  Justices  formerly  exercised, 
either  in  Quarter  Sessions  or  out  of  sessions  ;  but  not 
any  judicial  business  of  the  Quarter  Sessions,  or  of 
the  Justices  of  the  county  as  regards  rating  appeals, 
or  any  other  judicial  business.  With  regard  to  the 
county  police,  as  we  have  mentioned  (p.  319),  a  com- 
promise was  adopted,  and  they  have  been  placed  under 
the  joint   control   of  the   Quarter   Sessions   and   the 
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county  council,  exercised  through  a  standing  joint 
committee. 

The  constitution  of  a  county  council. — The  county 
council  is  a  body  corporate,  and  has  perpetual  succes- 
sion and  a  common  seal,  and  power  to  hold  and  acquire 
land  for  the  purposes  of  its  constitution  without 
licence  in  mortmain  ;  but,  unlike  a  municipal  corpora- 
tion, it  is  a  purely  statutory  corporation,  and  there  is 
no  incorporation  of  the  inhabitants  or  persons  who 
elect  it. 

A  county  council  consists  of  a  chairman,  aldermen, 
and  councillors,  the  aldermen  being  called  '  county 
aldermen,'  and  the  councillors  being  called  '  county 
councillors.'  The  chairman  is,  by  virtue  of  his  office, 
a  Justice  of  the  Peace  for  the  county  ;  and  the  Clerk 
of  the  Peace  for  the  county  is  the  clerk  of  the  county 
council,  corresponding  to  the  Town  Clerk  of  a  borough. 
The  councillors  are  elected,  one  for  each  electoral 
division,  by  the  county  electors.  The  qualification 
for  county  electors  in  counties  is  the  same  as  for 
electors  in  boroughs.  When  a  municipal  borough 
which  is  not  a  county  borough  forms  part  of  a  county, 
it  is  usually  an  electoral  division,  and  the  electors 
have  two  separate  local  government  franchises,  one 
for  the  borough  and  one  for  the  county.  The  coun- 
cillors are  elected  for  a  term  of  three  years,  and  then 
(unlike  borough  councillors)  retire  together,  their 
places  being  filled  by  a  new  election.  The  chairman 
is  elected  by  the  council  ;  and  the  aldermen,  half  of 
whom  retire  every  three  years,  are  elected  by  the 
councillors,  in  the  same  way  as  aldermen  of  boroughs 
are  elected  under  the  Municipal  Corporations  Act,  1882. 

The  qualification  for  councillors  and  aldermen  is 
nearly  the  same  as  for  borough  councillors,  but  some- 
what wider,  as  clerks  in  Holy  Orders  and  ministers  of 
religion  are  not  disqualified.  Anj''  peer  who  owns 
property   in    the   county   may   be   elected   a   county 
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councillor  or  county  alderman,  even  though  he  has 
no  other  qualification.  Women  may  be  elected  if 
they  have  the  necessary  qualification. 

The  officials  of  the  county  council,  besides  the  Clerk 
of  the  Peace,  are  the  county  treasurer,  the  county 
surveyor,  and  one  or  more  medical  officers  of  health. 

Powers  of  a  county  council. — A  county  council  has 
the  same  power  to  make  by-laws  within  the  county  as 
the  council  of  a  borough  has  under  the  Municipal 
Corporations  Act  (p.  480)  ;  but  the  by-laws  of  a  county 
council  are  not  operative  in  any  borough,  whether 
county  or  non-county.  It  has  power  to  oppose  and 
promote  Bills  in  Parliament.  It  has  succeeded  to 
all  the  property,  and  also  to  all  the  liabihties,  of  the 
old  county  administrative  authorities  ;  and  has 
acquired  full  powers  of  management  of,  and  also  full 
power  (with  the  sanction  of  the  Ministry  of  Health) 
to  alienate,  the  county  property. 

The  ever-increasing  business  of  the  county  council 
includes  (among  other  less  important  matters)  the 
making,  assessing,  and  levying  of  county  and  police 
rates  ;  the  borrowing  of  money  and  the  passing  of  the 
accounts  of  the  county  treasurer  ;  the  control,  under 
the  Ministry  of  Education,  of  elementary  and  higher 
education  under  the  Education  Acts  of  1902  and  1918  ; 
the  provision,  enlargement,  maintenance,  management, 
and  visitation  of  pauper  lunatic  asylums,  and  of 
reformatory  and  industrial  schools  ;  the  payment  of 
compensation  (payable  formerly  by  the  hundred  or  by 
the  inhabitants  of  a  county),  under  the  Riot  (Damages) 
Act,  1886  ;  the  registration  of  the  rules  of  scientific 
societies  ;  the  registration  of  charitable  gifts,  the 
certifying  of  places  of  religious  worship,  and  the 
confirming  of  the  rules  of  loan  societies  ;  the  main- 
tenance of  the  assize  courts,  police-stations,  and  county 
buildings  generally  ;  the  maintenance  of  comity 
bridges  and  main  roads,  and  bridges  carrying  such 
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roads  ;  the  enforcement  of  the  Diseases  of  Animals 
Acts,  and  of  the  Acts  relating  to  destructive  insects, 
and  to  the  protection  of  fish  and  of  wild  birds,  and  to 
the  prevention  of  river  pollution  ;  the  supervision 
of  weights  and  measures,  and  of  gas-meters  ;  the 
appointment  and  payment  of  medical  officers,  and  of 
public  inspectors  and  analysts,  and  the  like,  and  of  the 
county  treasurer  and  county  surveyor,  and  of  the 
coroner  for  the  county  or  any  district  of  a  county  ; 
and  the  licensing  of  houses  or  places  for  the  public 
performance  of  stage  plays. 

By  various  Acts  of  Parliament  passed  after  the 
Local  Government  Act,  1888,  county  councils  have 
had  divers  other  powers  conferred  on  them.  Among 
them  are  powers  to  make  agreements  with  adjoining 
counties  and  other  highway  authorities  as  to  the 
construction,  maintenance,  alteration,  or  improve- 
ment of  highways  and  bridges,  and  the  approaches 
thereto  ;  to  contribute  to  the  expenses  of  inquiries 
before  the  Charity  Commissioners  touching  any 
charity  appropriated  for  the  benefit  of  their  counties  ; 
to  acquire  land  for  the  provision  of  small  holdings 
for  persons  who  desire  to  buy  or  lease  and  will  them- 
selves cultivate  them  ;  to  acquire  ferries  ;  to  lend 
money  to  tenants  who  desire  to  purchase  their  hold- 
ings from  their  landlords  ;  and  to  provide  allotments 
when  the  district  or  parish  councils,  on  whom  the 
duty  primarily  falls,  make  default  in  doing  so.  Their 
powers  with  regard  to  highways  and  the  assertion 
of  public  rights  in  connection  therewith,  and  their 
powers  with  respect  to  parish  councils,  will  be  ex- 
plained later. 

The  coimty  in  relation  to  boroughs  other  than  county 
boroughs. — Where  a  borough  is  a  Quarter  Sessions 
borough,  and  has  a  population  of  10,000  and  upwards, 
according  to  the  census  of  1881,  but  is  not  made 
a  county  borough  under  the  Local  Government  Act,  it 
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falls  within  the  administrative  county  in  which  it  is 
situate  ;  but  the  powers,  duties,  and  liabilities  of  the 
council  of  the  borough  under  the  Municipal  Cor- 
porations Act,  1882,  remain  with  the  council  of  the 
borough,  and  do  not  pass  to  the  county  council. 
Nevertheless,  the  parishes  within  such  borough  are 
made  liable  to  contribute,  as  a  general  rule,  to  the 
costs  of  all  general  county  purposes  ;  but  with  certain 
exemptions.  The  county  council  succeeds  to  the 
powers,  duties,  and  liabilities  of  an  administrative 
character  which  were,  previously  to  1888,  vested  in 
the  court  of  Quarter  Sessions  of  Justices  of  any 
borough  which  is  not  made  a  county  borough.  Where 
a  borough  has  a  population  of  less  than  10,000,  certain 
of  the  functions  of  the  council  of  the  borough  are 
transferred  to  the  county  council.  But  the  borough 
in  all  cases  remains  the  urban  sanitary  district,  and  the 
borough  council  the  urban  sanitary  authority. 

The  county  in  relation  to  coiuiiy  boroughs. — A  county 
borough  is  an  administrative  count}^  and  is  not 
included  in  the  area  of  the  administrative  county  in 
which  it  is  locally  situate.  It  has,  however,  no  county 
council ;  but  the  council  of  the  borough  has  most  of 
the  powers  of  a  county  council,  in  addition  to  those 
which  it  has  as  the  council  of  a  municipal  borough. 
As  the  council  of  an  administrative  county,  it  is 
entitled,  in  the  same  way  as  a  county  council,  to 
collect  and  receive  its  share  of  the  local  taxation 
licences  and  of  the  probate  or  estate  duties  ;  and  the 
council  of  the  county  borough  makes  the  like  pay- 
ments thereout  as  are  made  by  the  county  council 
(pp.  499-500).  The  county  bridges  and  mam  roads 
within  the  borough  are  repairable  by  the  county 
borough  ;  and  the  council  of  the  county  borough  may 
appoint  the  coroner,  where  the  district  of  the  county 
coroner  is  wholly  situate  within  the  county  borough. 
The  internal  constitution,  however,  of  a  county  borough 
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and  its  council   is   unaffected  by  the  Act  of    If 
and  the  constitution  of    a  county  borough    remains 
governed  by  the  Municipal  Corporations  Act  of  1882. 

III.  Urban  and  Rural  District  Councils. 

When  speaking  of  municipal  corporations,  we 
pointed  out  that  many  of  the  powers  which  the 
council  of  a  borough  exercises,  it  enjoys  as  urban 
sanitary  authority  for  the  borough.  In  those  parts 
of  a  county  which  are  not  included  in  a  borough, 
however,  there  exist  other  sanitary  authorities  known 
as  '  urban  councils  '  or  '  rural  councils  '  ;  and  the 
county  is  divided  into  urban  and  rural  sanitary 
districts,  each  subject  to  its  own  councils  for  certain 
purposes.  The  principal  business  of  these  councils  is 
to  carry  out  the  provisions  of  the  law  relating  to  public 
health  ;  and  they  are  (subject  to  certain  distinctions 
between  urban  and  rural  council,  and  subject  to  the 
powers  of  the  county  council  with  regard  to  main 
roads)  the  highway  authorities  within  their  districts. 
There  are  important  differences  between  the  powers 
of  urban  and  rural  councils,  due  principally  to  the 
substantial  differences  that  exist  between  the  require- 
ments of  an  urban  and  a  rural  area.  The  scheme  of 
sanitary  areas  was  completed,  in  its  present  form,  by 
the  Local  Government  Act,  1894  ;  but  most  of  the 
powers  of  sanitary  authorities  are  derived  from  the 
Pubhc  Health  Acts. 

Constitution  of  district  councils. — In  both  urban 
and  rural  districts,  the  council  is  elected  by  aU  the 
parochial  electors  in  the  district.  The  parochial 
electors  are  "  the  persons  registered  in  such  portion 
"either  of  the  local  government  register  of  electors 
"or  of  the  parliamentary  register  of  electors  as  relates 
"  to  the  parish  "  (pp.  154-159,  475-477).  The  persons 
quahfied  to  be  elected  as  district  councillors  are  the 
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parochial  electors  of  parishes  within  the  district,  and 
persons  who,  during  the  whole  of  the  twelve  months 
preceding  the  election,  have  resided  in  the  district. 
Women,  whether  married  or  single,  are  eligible  if  'primd 
facie  qualified.  Persons  who  have  the  necessary  qualifi- 
cation are  disqualified  if  they  are  infants  or  aliens, 
or  if  they  hold  any  paid  office  under  the  council,  or 
are  concerned  in  any  bargain  or  contract  with  the 
council.  Bankruptcy,  or  a  sentence  of  imprisonment 
with  hard  labour  without  the  option  of  a  fine 
disqualifies  for  five  years.  District  councillors  are 
elected  for  a  term  of  three  years,  one-third  retiring 
annually  ;  unless  the  council  desires  that  all  should 
retire  simultaneously,  and  the  county  council  makes 
an  order  to  that  effect.  The  chairman  is  elected  for 
one  year  by  the  council  ;  and  need  not  be  a  member 
of  the  council.  Unless  personally  disqualified  by 
any  Act,  he  or  she  is  an  ex-officio  Justice  of  the  Peace 
for  the  county  during  his  or  her  term  of  office.  A 
district  council  is  a  body  corporate,  with  a  common 
seal  and  power  to  hold  lands  for  its  proper  purposes 
without  licence  in  mortmain  ;  but  the  inhabitants 
are  not  incorporated. 

Powers  of  district  councils. — The  poAvers  of  district 
councils  as  highway  and  sanitary  authorities  are  dealt 
with  in  their  proper  places  (pp.  584-594),  It  is  con- 
venient here  to  notice  certain  additional  functions  con- 
ferred on  them  by  the  Local  Government  Act,  1894.  By 
that  Act,  every  district  council,  besides  being  charged 
with  the  duty  of  protecting  all  public  rights  of  way, 
and  preventing  unlawful  encroachments  on  road-side 
wastes,  is  empowered  to  aid  any  persons  in  main- 
taining any  rights  of  common  in  its  district.  Urban 
district  councils  are  also  empowered  to  provide 
allotments  for  persons  belonging  to  the  labouring 
population,  and  to  take  land  for  that  purpose. 

The  Ministry  of  Health  may  confer  on  the  council 
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of  any  borough,  or  of  any  other  urban  district,  the 
right  of  appointment  of,  or  the  powers  of,  the  over- 
seers of  the  poor.  It  was  not  necessary  to  make  sucli 
provision  in  rural  districts  ;  inasmuch  as  in  such  dis- 
tricts the  power  of  appointing  overseers  is  vested  in 
the  parish  council,  whereas  in  urban  districts,  there 
being  no  parish  councils  (in  default  of  an  Order 
of  the  Local  Government  Board),  the  appointment 
remained  in  the  vestry  and  the  Justices  as  before.  It 
should  also  be  noticed,  that  those  who  are  elected  as 
rural  councillors  serve  also  as  representatives  for  the 
parish  or  area  that  elects  them,  as  Guardians  of  the  Poor 
on  the  Board  of  Guardians  (p.  528)  ;  with  the  result 
that,  in  purely  rural  unions,  the  members  of  the  Board 
of  Guardians  and  of  the  rural  district  council  are 
identical,  although  the  two  bodies  are  quite  distinct. 
In  urban  parishes.  Guardians  and  district  councillors 
have  to  be  separately  elected. 

The  distinction  between  the  poivers  of  urban  and 
rural  councils  respectively  will  appear  in  the  chapters 
on  highways  and  public  health  (Chapters  XXIV.  and 
XXVI.).  But  it  may  here  be  noticed,  that  the  Ministry 
of  Health  may  confer  upon  any  rural  council  urban 
powers  in  respect  of  the  whole  or  any  part  of  its 
district ;  similarly,  the  Ministry  may  confer  on  the 
council  of  any  borough  or  any  urban  district  the 
powers  of  a  parish  council.  Wide  powers  are  given 
to  the  county  council,  subject  to  the  Ministry's 
approval,  to  alter  the  area  of  any  district,  to  divide  it, 
or  to  convert  an  urban  into  a  rural  district,  and  vice 
versa. 

IV.  Parish  Councils  and  Parish  Meetings. 

In  rural  districts,  a  further  unit  of  local  government 
has  been  created  by  the  Local  Government  Act,  1894. 
Before  the  passing  of  that  Act,  the  parish  was  only  to 
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a  very  limited  extent  a  unit  of  local  government. 
Some  powers  were  vested  in  the  inhabitants  of  the 
parish  in  vestry  assembled  ;  and  others  in  the  over- 
seers, or  churchwardens  and  overseers.  But  the 
functions  of  the  vestry  and  churchwardens  were 
partly  those  relating  to  the  affairs  of  the  church  ;  and 
the  overseers  were  primarily  authorities  for  admin- 
istering the  Poor  Law. 

The  general  scheme  of  the  Act  of  1894  is  to  separate 
the  civil  affairs  of  the  parish  from  those  of  the  church. 
The  vestry  and  the  churchwardens  are  retained  ;  but 
their  duties  are  now  confined  to  affairs  of  the  church 
and  ecclesiastical  charities,  and  their  civil  functions 
have  been  transferred  to  parish  meetings  or  parish 
councils.  These  provisions  of  the  Act  only  apply  to 
rural  parishes,  i.e.,  those  which  are  contained  in  rural 
districts.  Urban  districts,  as  we  have  seen,  have 
their  urban  councils  or  borough  councils.  Rural 
districts  have  their  rural  councils  ;  and  all  parishes 
in  these  districts  have  also  parish  meetings,  and  (in 
most  cases)  parish  councils,  to  deal  with  those  matters 
of  parochial  government  which  are  of  a  civil  nature, 
and  are  outside  the  powers  of  the  rural  council.  The 
Act  makes  provision  for  parishes  situate  partly  in 
urban  and  partly  in  rural  districts,  by  dividing  them 
for  civil  purposes,  and  making  the  rural  parts  into 
separate  rural  parishes  ;  leaving  the  urban  parts 
under  the  urban  council.  Thus,  a  rural  parish  is  one 
which  lies  wholly  within  a  rural  district. 

In  every  rural  parish  there  is  now  a  'parish  meeting, 
which  is  an  assembly  of  all  the  '  parochial  electors  ' 
of  the  parish,  i.e.,  all  men  who  are  registered  as  Parlia- 
mentary voters  and  all  men  and  women  registered  as 
local  government  electors  (pp.  154-159,  475-477)  in 
the  parish.  The  parish  meeting  assembles  at  least 
once  a  year  in  every  parish,  and  may  meet  oftener. 
In    parishes    where    there    is    a    parish    council,    the 
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councillors  are  selected  by  the  parish  meeting  ;  in 
parishes  where  there  is  no  parish  council,  the  parish 
meeting  is  itself  the  administrative  body  for  the  parish. 

Parish  councils. — Every  rural  parish  which, 
according  to  the  census  of  1891,  had  a  population  of 
300  or  more,  has  a  parish  council ;  and  the  county 
council  may,  and  in  some  cases  must,  establish  parish 
councils  in  smaller  parishes,  if  demanded  by  the 
parish  meeting.  When  there  is  a  parish  council,  it 
is  the  principal  administrative  body  for  parochial 
affairs  ;  and  the  chief  functions  of  the  parish  meeting 
are  those  of  electing  the  parish  council,  and  giving 
its  consent  to  the  exercise  by  the  parish  council  of 
certain  powers.  It  must  be  carefully  distinguished,  of 
course,  from  the  '  parochial  council '  for  pui"ely  Church 
of  England  matters,  set  up,  or  proposed  to  be  set  up, 
under  the  new  Church  of  England  (Assembly  Powers) 
Act,  1919,  previously  described  (pp.  339-340).  The 
parish  council  has  nothing  to  do  with  ecclesiastical 
matters. 

The  parish  council  consists  of  from  five  to  fifteen 
members  (the  number  being  fixed  by  the  county 
council)  who  must  be  either  parochial  electors  or 
persons  (male  or  female)  resident  in  or  within  three 
miles  of  the  parish.  The  disqualifications  for  office 
are  the  same  as  those  for  the  office  of  district  coun- 
cillor (pp.  487-488).  The  councillors  are  elected  once 
in  three  years.  They  are  nominated,  and  may  be 
elected,  at  the  annual  assembly  of  the  parisli  meeting  ; 
but  any  five  parochial  electors  may  demand  a  poll. 
If  a  poll  is  demanded,  the  election  takes  place  sub- 
sequently by  ballot  papers. 

The  parish  council  is  a  body  corporate,  with  per- 
petual succession,  and  power  to  hold  lands  for  the 
purposes  of  its  powers  without  licence  in  mortmain. 

Parish  meeting. — In  those  parishes  which  have  not 
a  council,  the  parish  meeting  exercises  many  of  the 
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powers  which  in  a  parish  having  a  council  are  vested 
in  the  council.  In  those  parishes,  the  chairman  of 
the  parish  meeting  and  the  overseers  of  the  parish, 
not  the  meeting  itself,  are  incorporated,  and  have 
perpetual  succession,  with  power  to  hold  land  for  the 
j)urposes  of  the  parish  without  licence  in  mortmain. 
The  parish  meeting  must  assemble  not  less  than  twice 
a  year  ;  and  all  the  parochial  electors  of  the  parish 
are  entitled  to  attend  and  vote.  Questions  are 
decided  by  show  of  hands,  unless  a  poll  is  demanded  ; 
in  which  event  the  vote  is  taken  by  ballot. 

Powers  of  a  parish  council. — Among  the  more  impor- 
tant of  the  powers  of  a  parish  council  are  those  of 
managing  parish  property.  It  may  acquire  land  and 
provide  buildings  for  public  offices,  hire  or  buy  land 
for  allotments  for  the  labouring  classes,  acquire  land 
for  a  recreation  ground,  make  by-laws  for  recreation 
grounds  and  village  greens  under  its  control,  acquire 
rights  of  way,  and  maintain  and  keep  in  repair  public 
footpaths.  It  has  the  custody  of  the  public  books  and 
papers  of  the  parish  ;  except  those  relating  to  the 
church  and  ecclesiastical  charities.  It  has  also  power 
to  elect  trustees  and  beneficiaries  of  non-ecclesiastical 
charities,  in  cases  where  the  vestry  formerly  had  that 
power.  And  it  may  supply  a  fire  engine  and  fire 
escape,  and  a  parish  chest  for  the  custody  of  records 
and  the  like. 

The  parish  council  has  also  conferred  upon  it  the 
power  to  appoint  the  overseers  of  the  parish,  and  may 
appoint  an  assistant  overseer.  Its  powers  with  regard 
to  sanitary  matters  are  very  limited.  It  may  utilise 
a  natural  water  supply,  and  may  cleanse  or  cover  up 
ponds,  ditches,  &c.,  which  are  prejudicial  to  health. 
It  may  make  representations  to  the  district  council 
with  regard  to  certain  matters  requiring  the  attention 
of  that  council,  and  may  complain  to  the  county 
council  if  the  district  council  makes  default  in  carrying 
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out  its  powers  in  the  parish.  The  district  council 
may  delegate  some  of  its  powers  to  the  parish  council. 

The  parish  council  is  also  the  mouthpiece  of  the 
parish  to  consent  to  an  order  for  stopping  up  or 
diverting  a  highway,  and  to  the  construction  of  tram- 
ways in  the  parish. 

Many  of  these  powers  are  exercisable  by  the  parish 
meeting  of  a  parish  which  has  no  parish  council. 

More  extensive  powers  may  be  acquired  by  a  parish 
council  by  the  adoption  of  certain  Acts  known  as  the 
'  adoptive  Acts.'  These  Acts  can  only  be  adopted  by 
the  parish  meeting  ;  but,  when  any  one  of  them  is  so 
adopted,  the  powers  contained  in  it  are  conferred  on  the 
parish  council.  These  Acts  are  (i)  the  Public  Libraries 
Act,  1892-1901,  which  enables  the  parish  council  to  sup- 
ply a  public  library,  (ii)  the  Baths  and  Washhouses  Acts, 
184G  to  1899,  giving  power  to  supply  public  baths  and 
washhouses,  (iii)  the  Lighting  and  Watching  Act,  1833, 
giving  power  to  provide  street  lamps,  (iv)  the  Public 
Improvements  Act,  I860,  under  which  a  public  recrea- 
tion ground  can  be  acquired,  (v)  the  Burial  Acts,  1852 
to  1906,  under  which  a  burial  ground  can  be  provided. 


NOTE  ON  AUTHORITIES. 

[Wright  and  Hobhouse,  "Local  Government,''  is  the  most  concise 
technical  work  on  local  government.  Jenks,  "  Outline  of  English  Local 
Government,''  gives  a  poimlar  account.^ 
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CHAPTER  XX. 

METROPOLITAN   LOCAL   GOVERNMENT. 


The  local  government  of  London  requires  separate 
notice.  The  Municipal  Corporations  Act,  1 882,  does  not, 
with  the  exception  of  a  few  sections,  apply  to  London  ; 
neither  does  the  Public  Health  Act,  1875,  In  nearly 
every  department  of  local  government,  London  is 
governed  by  statutes  applicable  to  the  metropolis  only. 
We  shall  deal  with  some  of  the  peculiar  features  of 
London  government  in  connection  with  our  account 
in  the  next  Part  of  these  Commentaries :  all  we  propose 
to  do  here  is  to  set  out  in  outline  the  chief  differences 
in  its  organisation  from  that  of  extra-metropolitan 
boroughs. 

By  the  Local  Government  Act,  1888,  the  metropolis 
is  constituted  an  administrative  county,  by  the  name  of 
the  (administrative)  '  County  of  London,'  the  council 
of  which  is  now  known  as  the  London  County  Council. 
The  area  which  forms  this  administrative  county  is  also 
a  separate  county  for  non-administrative  purposes. 
The  county  councillors  are  double  the  number  of 
members  of  Parliament  returned  for  the  metropolis, 
each  borough  or  division  of  a  borough  being  made  an 
electoral  division  of  the  administrative  county  ;  and 
the  number  of  county  aldermen  is  not  to  exceed  one- 
sixth  of  the  whole  number  of  county  councillors. 

Inside  the  county  lies  the  City  of  London  ;  but 
the  City,  for  all  non-administrative  and  for  most 
administrative  purposes,  continues  to  be  a  separate 
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county.  As  the  Municipal  Corporations  Acts,  1835 
and  1882,  did  not  apply  to  the  City  of  London,  its 
constitution  is  still  largely  governed  by  its  ancient 
charters,  under  which,  apart  from  education  (which 
throughout  London  is  controlled  solely  by  the  London 
County  Council),  it  has  practically  the  administrative 
status  of  a  county  borough.  It  is  governed  by  the 
Court  of  Common  Council,  consisting  of  the  Lord 
Mayor,  the  Aldermen,  and  206  councilmen,  who  are  not 
elected  upon  the  ordinary  local  government  electoral 
franchise  (pp.  475-477),  but  by  liverymen  of  the  City 
Companies.  For  many  purposes  the  aldermen  form  a 
separate  council. 

There  also  exist  inside  the  administrative  county 
of  London  twenty-nine  metropolitan  boroughs.  The 
councils  of  these  metropolitan  boroughs  exercise  the 
sanitary  powers  of  the  old  '  select  vestries  '  and  district 
boards  under  the  Metropolis  Management  Acts,  the 
Public  Health  (London)  Acts,  and  other  local  Acts. 
Several  of  the  powers  of  the  London  County  Council 
were,  by  the  London  Government  Act,  1899,  trans- 
ferred to  the  new  metropolitan  boroughs  ;  in  particular 
there  are  now  no  main  roads  in  the  county,  but  all 
roads  are  transferred  to  and  vested  in  the  borough 
councils.  The  parish  in  London,  as  in  other  boroughs, 
has  ceased  to  be  of  importance  as  an  administrative 
unit,  except  for  the  purposes  of  elections,  taxation, 
and  the  Poor  Law. 

The  Port  of  London,  which  consists  of  the  river 
Thames  up  to  Teddington  Lock,  and  the  docks  and 
wharfs  on  its  banks,  is  controlled  by  a  body  consti- 
tuted under  an  Act  of  the  year  1908,  called  the  Port 
of  London  Authority.  But  for  sanitary  purposes 
the  Common  Council  of  the  City  acts  as  port  sani- 
tary authority.  Above  Teddington,  the  Thames  is 
regulated  by  another  statutory  body,  the  Thames 
Conservancy. 
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Independent  of  the  sanitary  powers  of  the  metro- 
politan borough  councils  (which,  it  may  be  mentioned, 
are  under  the  general  supervision  of  the  County  Council), 
are  the  functions  of  the  Metropolitan  Asylums  Board, 
which  is  responsible  for  the  prevention  and  care  of 
infectious  illness  and  insanity,  and  provides  hospitals 
for  patients  suffering  from  these  diseases.  It  is  a  com- 
posite body,  partly  elected  by  the  Guardians,  partly 
nominated  by  the  Ministry  of  Health. 

The  Metropolitan  Water  Board,  another  composite 
body,  administers  the  water  supply,  not  only  for  London 
itself  but  for  many  outlying  districts,  and  imposes  and 
levies  its  own  rate. 

The  London  Fire  Brigade  is  maintained  by  the 
County  Council.  The  Metropolitan  Police,  as  we  saw 
(pp.  320-321),  except  the  City  Police,  are  not  locally 
administered  at  all,  being  directly  under  the  Home 
Office. 

Both  the  London  County  Council  and  the  metro- 
politan borough  councils  have  wide  general  powers 
of  making  by-laws  for  the  good  rule  and  government 
of  their  areas,  and  also  particular  powers  conferred 
by  various  statutes,  principally  the  Public  Health 
(London)  Act,  1891.  By-laws  made  by  a  metropolitan 
borough  council  only  have  force  within  the  borough  ; 
and  thej^  must  not  be  inconsistent  with  by-laws  made 
in  pari  materia  by  the  London  County  Council. 

Finally,  the  London  Building  Acts,  1894  to  1909, 
form  an  exhaustive  code,  administered  by  the  London 
Countj'^  Council,  subject  to  a  special  appellate  tribunal, 
of  regulations  governing  such  matters  as  the  con- 
struction and  height  of  buildings  in  the  metropolis, 
the  preservation  of  lines  of  building  frontage,  the  erec- 
tion of  temporary  buildings,  and  the  prevention  of 
danger  from  fire. 

NOTE  ON  AUTHORITIES. 
[Halsbury,  "  Laics  of  England,''  art.  '*  Metropolis.'''] 
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CHAPTER  XXI. 

LOCAL   GOVERNMENT   FINANCE. 


The  account  which  we  have  given  of  the  functions 
of  local  government,  which  will  be  amplified  in  many 
respects  by  what  appears  in  the  ensuing  Part  of  these 
Commentaries,  will  show  the  reader  that  there  are 
many  powers  which  may  be  exercised,  and  duties 
that  must  be  performed,  by  the  various  councils, 
which  must  inevitably  cost  a  great  deal  of  money. 
The  supply  of  teachers,  school  buildings,  and  the  rest 
of  the  apparatus  of  modern  education  ;  the  upkeep 
of  the  roads  and  bridges  throughout  the  area  ;  the 
maintenance  of  an  adequate  police  force  ;  the  relief 
of  poverty  ;  the  provision  of  a  host  of  officials  to 
administer  and  to  inspect  the  administration  of  these 
and  other  activities  of  local  bodies — these  are  some 
of  the  most  important  heads  of  expenditure  in  the 
annual  accounts  presented  to  the  Ministry  of  Health, 
as  the  central  body  responsible  for  supervising  most 
aspects  of  local  government.  And  it  is  clear  that  a 
study  of  the  sources  of  revenue  from  which  the 
demands  for  these  services  are  met  must  be  of  interest 
to  those  citizens  who  have  to  find  the  money  for  the 
purpose. 

The  sources  of  local  government  revenue,  then,  are 
the  following  : — 

(a)  the  income  derived  from  property  and  under- 
takings belonging  to  the  locality,  principally 
from  tramways  and  other  forms  of  municipal 
trading ; 

s.c. — VOL.  I.  2  k: 
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(6)  fines  imposed  by  courts  of  summary  jurisdiction. 
Whenever  a  fine  is  imposed  by  the  Justices  for 
the  breach  of  any  statute  or  by-law,  unless 
it  is  otherwise  appropriated  by  any  enactment, 
it  is  to  be  paid,  after  deduction  of  the  court 
fees  and  police  fees,  into  the  county  or 
borough  fund,  as  the  case  may  be  (Criminal 
Justice  Administration  Act,  1914)  ; 
(c)  fees  received  by  clerks,  inspectors,  etc.,  and  other 

miscellaneous  receipts ; 
{d)  loans — though   these  cannot   be  strictly  spoken 

of  as  revenue  ; 
(e)  contributions  from  the  Exchequer  ; 
(/)  rates. 

The  three  latter  require  further  explanation. 
Loans. — Every  local  authority,  except  the  parish 
meeting,  has  statutory  authority  of  some  kind  or 
another  to  borrow  money  in  order  to  carry  out  works 
of  permanent  importance  which  cannot  be  paid  for 
out  of  its  ordinar}'-  income.  In  some  cases,  these 
loans  are  authorised  by  particular  statutes  ;  but 
there  are  also  general  borrowing  powers  conferred  by 
different  Acts,  especially  the  Local  Loans  Act,  1875, 
the  Public  Health  Act,  1875,  the  Housing  Acts,  1890  to 
1921,  and  the  Education  Act,  1921.  Where  the  power 
to  borrow  is  general,  and  also  even  under  local  Acts, 
there  is  almost  invariably  a  provision  that  the  loan  must 
be  sanctioned  by  the  Ministry  of  Health.  A  parish 
council  must  obtain  the  sanction  of  the  county  council 
as  well.  Once  sanction  for  the  loan  has  been  obtained 
from  Parliament  and  from  the  Ministry,  there  are  two 
ways  in  which  the  money  can  be  raised — either  by 
public  investment,  or  by  an  advance  from  the  Public 
Works  Loan  Commissioners ;  the  latter  method  being 
in  effect  the  lending  of  money  by  the  central  govern- 
ment to  the  local  authority.  Various  provisions  regu- 
late the  security  which  must  be  given  by  local 
authorities,  and  also  the  limits  up  to  which  loans  may 
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be  raised.  Thus,  a  county  council  cannot  borrow 
more  than  the  sum  represented  by  one-tenth  of  the 
rateable  value  of  its  county.  The  outstanding  loan 
debt  of  local  authorities  in  1919  was  544  millions;  and 
in  the  year  1920-21  the  Ministry  of  Health  authorised 
the  borrowing  of  nearly  22  millions,  this  figure  exclud- 
ing the  large  loans  raised  for  housing  schemes. 

Exchequer  Contributions. — The  subventions  (other 
than  loans)  granted  by  the  State  to  local  authorities, 
fall  into  two  main  categories,  (a)  grants  made  in  aid 
of  specific  expenditure,  and  (6)  grants  made  generally 
in  aid  of  income.  The  former  type  of  grant  was  at  one 
time  the  only  kind  of  subsidy  paid  towards  local  ex- 
penditure ;  and  it  remains  the  chief  mode  of  contribu- 
tion in  the  case  of  education,  the  cost  of  which  is  now 
borne,  as  to  one-half,  by  the  Exchequer,  and,  as  to  one- 
half,  by  local  resources.  But  in  1888  the  Local  Govern- 
ment Act  of  that  year  introduced  the  second  system, 
under  which  the  proceeds  of  certain  taxes  are  paid  by 
the  Commissioners  of  Inland  Revenue  into  an  account 
at  the  Bank  of  England  called  the  Local  Taxation 
Account,  and  thence  distributed,  under  the  direction 
of  .the  Ministry  of  Health,  to  county  and  county 
borough  councils,  who  must  pay  them  into  a  separate 
account  at  their  respective  banks,  called  the  Exchequer 
Contribution  Account.  The  revenues  so  assigned  to 
local  authorities  are  principally  the  following  : — 
{a)  certain  licence  duties  collected  by  the  central 

government  ; 
(6)  certain  duties  imposed  on  spirits  and  beer  by  the 
Local  Taxation,  Customs  and  Excise  Act,  1890, 
commonly  called  '  whisky  money.'    These  are 
specially  appropriated  to  higher  education  ; 
(c)  a   portion   of   the   death    duties    derived   from 

personalty  ; 
{d)  £536,954,  being  part  of  the  proceeds  of  the  duty 
on  mechanically  propelled  and  other  vehicles 
(Roads  Act,  1920,  and  Finance  Act,  1920). 
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Other  licence  duties — those  on  dogs,  guns,  armorial 
bearings,  and  certain  male  servants,  for  instance — 
which  were  formerly  collected  by  the  central  govern- 
ment, are  now  collected  and  retained  by  the  local 
authorities,  and  do  not  pass  through  the  Local  Taxation 
Account. 

Including  this  latter  source  of  income,  the  total 
receipts  by  local  authorities  from  this  second  type  of 
subvention  amounted  to  some  £9,000,000  in  the  year 
1919-20. 

But  it  must  not  be  thought  that  the  local  authorities 
can  apply  the  credits  in  their  Exchequer  Contribution 
Accounts  to  any  objects  at  their  discretion.  These 
sums  are  by  statute  ear-marked  for  a  variety  of  purposes, 
including  police  and  medical  officers  of  health ;  and  it  is 
only  when  all  these  claims  have  been  satisfied  that  the 
money  becomes  available  for  general  local  purposes. 

Further,  it  is  only  counties  and  county  boroughs 
that  receive  money  through  the  Local  Taxation 
Account ;  municipal  boroughs,  not  being  county 
boroughs,  have  to  rely  on  their  county  councils  for 
an  equitable  distribution  of  the  proceeds. 

Rates. — Far  the  most  important  item  on  the  credit 
side  of  the  accounts  of  any  unit  of  local  government  is 
the  money  contributed  by  the  rates.  Rates  are  a  kind 
of  local  taxation,  imposed  under  statutory  authority 
upon  all  occupiers  of  land  in  the  locality,  the  amount 
payable  varying  with  the  value  of  the  property. 

The  Poor  Rate  is  the  oldest  rate,  dating  from  1601  ; 
and,  as  the  other  rates  are  in  substance  based  upon  it, 
we  will  mention  it  first.  The  rate  is  payable  by  all 
persons  in  '  rateable  occupation '  of  land  and  of  certain 
rateable  hereditaments.  Rateable  occupation  means 
legal  possession  ;  thus  a  caretaker  of  a  house,  who  has 
apparent  but  not  real  possession  of  the  house,  is  not 
rateable.  But  there  are  a  few  cases  in  which  the 
owner  is  liable  to  the  rate  instead  of  the  occupier,  e.g., 


CHAP.    XXI. — LOCAL    GOVERNMENT    FINANCE.  501 

where  a  house  is  let  in  apartments,  where  premises 
are  let  on  quarterly  or  shorter  terms,  and  where  the 
owner  has  compounded,  i.e.,  agreed  with  the  local 
authority  to  pay  the  rates  himself,  which  he  may  do, 
at  a  reduction,  wherever  the  tenement  is  rated  at 
less  than  £8  a  year. 

Rates  are  levied  on  all  fixed  property,  practically 
without  any  exceptions  ;  but  exemption  may  be 
claimed  by  scientific,  literary,  and  art  societies,  and 
for  chapels  and  voluntary  schools.  Crown  property 
is  not  rateable  ;  but  the  Treasury  pays  a  sum  in  lieu  of 
rates  in  respect  of  such  property.  Partial  exemption 
from  rates  is  enjoyed  by  the  occupiers  of  agricultural 
land,  and  by  the  owners  of  tithe-rent-charge  attached 
to  a  benefice  ;  they  only  pay  rates  at  one-half  the  rate 
in  the  pound  payable  in  respect  of  other  heredita- 
ments.    There  is  no  exemption  for  charities  as  such. 

The  rate  is  assessed  upon  the  '  rateable  value ' 
of  the  land  or  hereditament.  Rateable  value  is 
defined  by  the  Parochial  Assessments  Act,  1836,  as 
the  sum  estimated  to  represent  the  rent  at  which  the 
land  or  hereditament  might  reasonably  be  expected 
to  let  from  year  to  year,  free  of  all  usual  tenant's  rates 
and  taxes  and  tithe-rent-charge,  and  deducting  there- 
from the  probable  average  annual  cost  of  the  repairs, 
insurance,  and  other  expenses,  if  any,  necessary  to 
maintain  the  land  or  hereditament  in  a  state  to  com- 
mand the  rent.  That  is  to  say,  the  law  assumes  the 
existence  of  a  person  (the  '  hypothetical  tenant '),  and 
enquires  what  sum  he  would  be  prepared  to  pay  for  a 
lease  of  the  hereditament,  on  the  assumption  that  he 
(the  tenant)  pays  all  usual  tenant's  rates  and  taxes, 
and  the  cost  of  all  repans,  and  of  insuring  the  premises. 
That  sum  is  the  rateable  value.  The  computation 
of  the  rateable  value  in  the  case  of  large  undertakings 
hke  railways,  harbours,  and  mines,  is  conducted  on 
special  lines. 
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The  mode  of  assessment  of  the  value  of  any  heredita- 
ment is  as  follows.  There  is  in  every  Poor  Law  union, 
or  parish  not  forming  part  of  a  Union,  a  body  of 
persons  appointed  by  the  Guardians  called  the  Assess- 
ment Committee.  Upon  their  instructions  the  over- 
seers of  the  poor  (with  whom  we  shall  deal  in  more 
detail  in  a  later  chapter)  make  out  the  valuation  lists, 
upon  which  the  rateable  value  of  each. hereditament  is 
stated.  Objections  may  be  made  to  their  valuation, 
not  only  by  ratepayers,  but  also  by  the  overseers  of 
other  parishes  in  the  union  ;  for,  if  any  premises  are 
undervalued,  it  means  that  so  much  more  will  have  to 
be  borne  by  the  occupiers  of  premises  in  other  parishes 
in  the  same  union.  The  Assessment  Committee  hears 
these  objections,  and,  where  necessary,  revises  the 
overseers'  list,  finally  approves  it,  and  delivers  it  to 
the  overseers.  That  list  then  remains  the  valuation 
list  until  a  new  list  is  substituted  for  it.  But,  as  we 
shall  see,  appeals  against  the  list  as  a  whole,  or  against 
particular  items,  can  be  made  to  the  Justices. 

We  now  pass  to  the  actual  levying  of  the  rate.  This 
is  solely  the  function  of  the  overseers.  They  have 
first  to  decide  how  much  money  they  must  raise.  They 
have  certain  expenses  of  their  own  to  meet ;  and  they 
will  have  received  demands  for  money  (technically 
called  '  precepts  ')  from  the  various  local  authorities 
who  have  a  statutory  right  to  obtain  contributions 
to  their  expenses  from  the  Poor-rate — i.e.,  the 
Guardians,  the  borough  council  (if  the  parish  is  in  a 
borough),  the  rural  district  council,  parish  council, 
and  parish  meeting,  as  the  case  may  be.  With  these 
requirements  in  their  minds,  the  overseers  work  out  the 
amount  in  the  pound  on  each  hereditament  which  will 
meet  the  demands  upon  them,  and  proceed  to  '  make 
a  rate  '  of  so  much  in  the  pound.  The  rate  must  be 
*  allowed  '  by  two  Justices  ;  but  this  function  is  merely 
ministerial,   for  they  are   bound  to  affirm  it,  unless 
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arrears  of  old  rates  remain  uncollected.  Public  notice 
is  then  given  of  the  rate  ;  and  it  is  collected  by  the 
collector  or  assistant  overseer,  or  by  the  overseers 
themselves.  Defaulters  who  refuse  or  neglect  to  pay 
their  rates  may  be  distrained  upon,  but  only  after  a 
demand  in  writing  has  been  made  for  payment. 

If  a  person  leaves  his  house  or  other  hereditament 
during  the  period  of  the  rate,  he  is  only  liable  for  a 
proportionate  part  of  it.  And,  if  a  new  house  is  built, 
it  is  valued  by  the  overseers,  and  the  occupier  is  only 
liable  for  the  proportion  of  the  rate  accruing  after  the 
date  of  his  entry. 

Even  after  the  valuation  list  has  been  approved  by 
the  Assessment  Committee,  a  ratepayer  may  object 
to  his  valuation.  The  committee  hears  him  in  the  first 
instance,  and  may  reduce  the  assessment.  If  it 
refuses  to  do  so,  he  has  a  right  of  appeal,  either  to  the 
petty  sessional  Justices  sitting  in  '  special  sessions  ' 
to  hear  rating  appeals  (from  whom  there  is  the  usual 
appeal  to  Quarter  Sessions),  or  direct  to  Quarter 
Sessions. 

Now  it  is  of  great  importance  to  realise,  that  the 
object  of  the  Poor-rate  is  very  much  wider  than  its 
ostensible  one  of  relieving  the  poor.  For  the  greater 
part  of  local  expenditure  is  met  out  of  it.  In  a  parish 
it  is  the  only  rate  that  can  be  levied  ;  yet  we  find  that 
the  parish  may  spend  money  (up  to  a  threepenny  rate, 
or,  with  the  consent  of  the  parish  meeting,  up  to 
sixpence)  on  baths,  recreation  grounds,  fire-engines, 
and  other  communal  purposes,  none  of  which  are  in 
any  way  connected  with  poor  relief,  but  all  of  which 
are  paid  for  out  of  the  Poor-rate.  So  the  whole  of 
the  '  general '  expenses  of  a  rural  district  council, 
including  highway  expenses,  are  met  out  of  a  common 
fund  raised  out  of  the  Poor-rate  of  the  parishes  in  the 
area.  The  borough,  too,  usually  derives  its  borough 
rate,  which  is  its  most  important  source  of  income, 
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from  the  Poor-rate,  by  precept  demanding  that  the 
sums  required  be  suppHed  by  the  overseers:  although 
the  borough  rate  is  in  a  few  cases  levied  by  the  council 
itself.  The  urban  district  council,  on  the  other  hand, 
finances  itself  independently  of  the  Poor-rate,  by 
levying  through  its  own  officials  a  '  general  district 
rate '  on  its  area  (using  the  overseers'  valuation  list, 
however,  for  the  purpose).  But  where  an  urban  dis- 
trict council  is  a  local  education  authority,  it  issues 
a  precept  for  its  educational  expenditure,  so  far  as 
it  is  not  met  from  central  or  other  sources,  to  the 
overseers  within  its  area,  who  include  the  amount 
required  in  the  Poor-rate  of  their  respective  parishes. 
So,  finally,  the  county  council  levies  a  '  county  rate  ' 
by  means  of  a  precept,  which  is  addressed  in  the  first 
instance  to  the  Guardians,  and  by  them  in  turn  in- 
cluded in  their  precept  to  the  overseers.  The  county 
police  rate  is  raised  in  the  same  way. 

There  are,  however,  one  or  two  rates,  chiefly  levied  in 
urban  districts  or  boroughs,  which  are  not  based  either 
directly  or  indirectly  on  the  Poor-rate.  Thus,  besides 
the  urban  district  general  district  rate,  the  council 
of  an  urban  district  may  raise,  by  its  own  officials, 
a  '  private  improvement '  rate  upon  the  owner  of 
premises  in  respect  of  which  the  expenses  which  the 
rate  is  designed  to  meet  have  been  specially  incurred. 
A  rural  district  council  may  also  adopt  this  type 
of  rate. 

Certain  boroughs  are  entitled  to  levy  a  '  watch  rate,' 
which  is  primarily  intended  to  meet  expenditure  upon 
the  police  force  of  the  borough.  This  is  one  of  the 
few  rates  which  is  levied  upon  a  mode  of  valuation 
different  from  that  outlined  above. 

A  special  highway  rate  may,  in  certain  circum- 
stances, be  levied  by  an  urban  district  council.  And 
there  are  other  rates  authorised  by  various  statutes. 

As  regards  the  metropolis,   the  system  of  rating, 
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though  it  runs  on  the  same  hnes  as  that  of  the  rest 
of  the  country,  has  pecuhar  features  of  its  own.  In 
the  first  place,  the  whole  of  London  is  revalued 
regularly  every  fifth  year,  whereas,  in  other  areas 
there  is  no  fixed  time  at  which  a  revaluation  has  to 
be  made.  Second,  the  metropolitan  borough  councils 
are  themselves  the  overseers.  They  receive  precepts 
from  the  London  County  Council  for  county  purposes 
(which,  it  will  be  remembered,  include  all  kinds  of 
education),  from  the  Boards  of  Guardians  for  Poor- 
law  relief,  and  from  the  Receiver  of  Metropolitan 
Police,  in  order  to  meet  a  part  of  the  expenses  of 
the  Government-controlled  police  force.  Besides  the 
Poor-rate,  there  is  a  '  general  rate  '  out  of  which  the 
borough's  own  expenses  are  met  ;  but  it  is  levied  on 
precisely  the  same  basis  as  the  Poor-rate. 

The  Common  Council  act  as  overseers  in  the  City 
of  London.  The  rates  in  the  City  are  levied  on  the 
same  principles  as  in  the  i*est  of  London ;  a  Poor-rate 
being  levied  to  meet  the  precepts  of  the  County 
Council  and  Guardians,  and  a  general  rate  for  the 
purposes  of  the  City  itseK. 

A  few  general  statistics  as  to  local  finance  in  1918-19, 
taken  from  the  latest  Report  of  the  Ministry  of  Health, 
will  be  of  interest,  although  more  recent  figures — if 
they  were  available — would  probably  show  a  large 
increase  in  local  expenditure,  and  a  consequent  rise 
in  the  contribution  from  rates.  The  total  expenditure 
of  local  authorities  in  that  year  was  just  under  two 
hundred  miUion  pounds.  Eighty-one  millions  of  this 
sum  were  met  by  receij)ts  attributable  to  the  first  three 
sources  of  revenue  mentioned  above.  Only  four 
millions  were  raised  by  loans.  This  is  a  very  low  figure, 
because  capital  expenditure  was  cut  down  to  the  lowest 
possible  amount  during  the  late  war.  Government 
grants  totalled  twenty-eight  millions,  eighteen  milhons 
of  which  consisted  of  the  direct  subvention  to  educa- 
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tional  expenditure.  Finally,  the  balance  of  eighty- 
four  millions  fell  to  be  met  from  the  rates  ;  and  this 
sum  was  raised  by  an  imposition  that  amounted  to 
75.  S^d.  in  the  pound  on  the  assessable  value  of  all 
rateable  property  in  England  and  Wales,  and  to 
£2  5s.  2d.  per  head  of  the  population.  About  24  per 
cent,  of  the  rates  was  spent  on  education,  21  per  cent, 
on  public  health  services,  15  per  cent,  on  highways, 
and  14  per  cent,  on  rehef  of  the  poor.  Finally,  the 
proportion  of  Government  grants  to  the  sums  raised 
-  from  the  rates  was  as  one  to  three. 

Audit  of  Local  Accounts. — A  few  words  must  be 
said  about  this  subject.  Throughout  the  country 
there  are  officials  of  the  Ministry  of  Health  called 
District  Auditors.  They  are  charged  with  the  audit 
of  the  annual  accounts  of  all  local  authorities,  with 
the  single  exception  of  extra-metropolitan  boroughs, 
which,  as  we  have  said,  appoint  their  own  auditors 
(p.  479).  District  Auditors  are  bound  to  disallow 
any  expenditure  incurred  by  an  authority  without 
proper  statutory  sanction,  and  to  surcharge  the  sums 
paid  upon  the  accounting  officers  {e.g.,  the  county 
treasurer)  or  other  responsible  official,  personally. 
The  value  of  this  departmental  audit  as  a  check  on  the 
extravagance  of  local  authorities,  and  as  a  protection 
to  the  ratepayers,  is  very  great.  It  has  frequently 
been  contrasted  with  the  system  in  force  in  boroughs, 
which  has  been  judicially  described  as  '  illusory  ' 
{Attorney-General  v.  de  Winter  [1906]  2  Ch.,  at  p.  119, 
per  Farwell,  J.);  for  the  borough  auditors  have  no 
power  to  surcharge,  and  cannot  even  be  compelled 
to  make  public  any  illegal  payments  made  by  the 
authority.  The  privilege  of  independent  audit,  how- 
ever, has  been  strenuously  defended,  on  the  ground 
that  it  preserves  the  borough  from  interference  by 
the  bureaucracy  at  Whitehall.  It  should  be  added 
that,  even  in  boroughs,  the  expenditure  on  education 
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and  housing,  which  forms  the  largest  item  in  the 
Exchequer  contributions  to  local  authorities,  is  audited 
by  the  District  Auditors.  And  all  the  accounts  of 
all  metropolitan  boroughs,  and  of  some  thirty  other 
boroughs,  are  audited  by  them.  No  fewer  than  1680 
disallowances  and  surcharges  were  made  by  the 
auditors  in  the  year  1920-1921.  Appeals  against 
disallowances  lie  either  to  the  Minister  of  Health,  or, 
by  certiorari,  to  the  High  Court. 


NOTE  ON  AUTHORITIES. 

[Wright  and  Hohhouse,  "  Local  Government,"  Part  III.,  is  a  short 
summary.  Of  the  more  exhaustive  works  on  rating,  Ryde  is  the  best 
knovm.] 
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PART  VII. 

MISCELLANEOUS   BRANCHES   OF   PUBLIC 
LAW. 


INTRODUCTORY  NOTE. 


The  object  of  this  Part  of  these  Commentaries  is  to 
set  out  a  general  sketch  of  the  law  governing  certain 
particular  sj)heres  of  administrative  law  in  which  the 
State  has,  by  legislative  action,  laid  down  codes  of 
rules  designed  to  promote  either  the  material  or  the 
moral  welfare  of  the  community.  To  the  practising 
lawyer,  the  division  of  administrative  law  into  these 
topics  is  familiar  ;  and  they  are  of  such  importance, 
that  it  would  be  inconsistent  with  the  purpose  of  this 
work,  namely,  to  act  as  a  compendium  of  the  whole 
municipal  law  of  England  and  Wales,  if  they  were  not 
mentioned.  On  the  other  hand,  the  statutory  regula- 
tions which  we  have  to  investigate  cannot  possibly 
be  summarised  in  any  detail  ;  and  it  must  be  our 
task  to  give  the  general  outlines  of  each  subject, 
leaving  the  reader  who  requires  to  do  so  to  study  it 
more  fully  by  a  perusal  of  the  recognised  text-books. 
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CHAPTER  XXII. 

EDUCATION. 

Education  in  this  country  is  derived  from  two 
sources,  namely,  the  State  and  private  enterprise.  The 
former  is  based  upon  and  regulated  solely  by  statute  and 
statutory  orders  ;  the  latter  has  been  affected  in  certain 
ways  by  legislation,  but  is,  for  the  most  part,  conducted 
independently  of  interference  by  local  or  central 
authorities. 

The  law  relating  to  the  former  type  has,  with  a  few 
exceptions,  been  codified  m  the  Education  Act,  1921, 
which  re-enacts  into  a  single  statute  the  extant  pro- 
visions of  the  three  great  Education  Acts  of  1870, 
1902,  and  1918,  together  with  those  of  a  number  of 
minor  statutes.  At  the  time  of  going  to  Press,  the 
Act  of  1921  has  not  yet  come  into  force  :  but,  as  it 
is  on  the  statute  book,  the  right  course  is  to  adopt 
it  as  the  basis  of  our  treatment.  The  Act  as  a  whole 
will  eventually  be  brought  into  force  by  Order  of  the 
Board  of  Education  ;  but,  practically,  the  whole  of 
its  provisions  are  merely  re-enactments  of  the  existing 
Acts,  which  will  remain  operative  until  they  are 
superseded  by  the  new  Act.  The  chief  parts  of  the 
Act  which  are  not  yet  of  legal  effect  are  those  which 
relate  to  the  extension  of  the  age  for  compulsory 
attendance  at  elementary  schools,  and  to  the  com- 
pulsory provision  of,  and  compulsory  attendance  at, 
continuation  schools  ;    and  the  reader  must  bear  this 
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in  mind  in  following  the  account  which  we  shall 
now  give  of  the  main  feature  of  the  law  as  set  out 
in  the  Act. 


I.  Administrative  Bodies. 

The  administration  of  State  education  in  this 
countrj'^  is  partly  central  and  partly  local.  The  Board 
of  Education  is,  as  we  saw  in  a  previous  chapter 
(p.  240),  charged  with  the  general  superinten- 
dence of  education.  The  local  administration  is  in 
the  hands  of  '  local  education  authorities,'  which  is 
the  statutory  term  applied  to  those  county,  borough, 
and  urban  district  councils  upon  which  the  Act 
confers  the  necessary  powers.  Every  county  council 
and  every  county  borough  council  is  a  local  education 
authority  both  for  elementary  and  for  higher  {i.e.,  non- 
elementary)  education.  The  councils  of  non-county 
boroughs  with  a  population  in  1901  of  over  10,000, 
and  of  urban  districts  with  a  population  in  1901  of 
over  20,000,  are  also  local  education  authorities  for 
elementary  education.  Wherever  a  borough  or  urban 
district  council  is  a  local  education  authority,  its  area 
is  to  that  extent  outside  the  jurisdiction  of  the  county 
council ;  but  otherwise  the  county  council  is  the  local 
educational  authority.  That  is  to  say,  the  county 
council  is  the  authority  as  regards  elementary  educa- 
tion in  all  parts  of  the  county  which  are  not  either 
county  boroughs  or  non-county  boroughs  or  urban 
districts  with  the  requisite  1901  population,  while,  as 
regards  higher  education,  the  county  council  is  the 
authority,  not  only  in  all  rural  districts,  but  also  in 
all  boroughs  (except  county  boroughs)  and  in  all  urban 
districts. 

An  example  will  make  these  rules  clearer.  In  the 
county  of  Devon,  Exeter  and  Plymouth  (being  county 
boroughs)  have  their  own  local  education  authorities, 
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which,  within  the  borough  boundaries,  are  entirely 
independent  of  the  Devon  County  Council  as  regards 
both  higher  and  elementary  education.  Tiverton, 
which  is  a  non-county  borough,  and  which,  in  1901, 
had  a  population  of  over  10,000,  even  though  the 
population  in  1921  had  fallen  to  9715,  has  control  of 
its  own.  elementary  education,  to  the  exclusion  of 
the  county  council  ;  but  the  borough  council  is  not 
the  local  education  authority  for  higher  education, 
and  higher  education  in  Tiverton  is  provided  by  the 
county  council.  The  councils  of  the  borough  of 
Honiton  (which  in  1901  had  fewer  than  10,000  inhabi- 
tants) and  of  the  urban  district  of  Newton  Abbot 
(which  in  1901  had  fewer  than  20,000  inhabitants), 
are  neither  of  them  local  education  authorities.  In 
those  latter  towns,  both  higher  and  elementary 
education  are  controlled,  just  as  much  as  in  entirely 
rural  districts,  by  the  county  council. 

There  are  two  exceptions  from  these  rules  which 
must  be  noticed.  One  is,  that  the  councils  of  every 
non-county  borough  and  of  every  urban  district, 
whatever  the  population  of  the  area,  i.e.,  whether  or 
no  they  are  local  education  authorities,  have  the 
power  (which  is  concurrent  with  the  powers  of  the 
county  council)  to  aid  in  the  provision  of  higher 
education ;  but  the  sum  spent  thereon  must  not 
exceed  the  produce  of  a  penny  rate.  The  other 
exception  is,  that  non-county  borough  and  urban 
district  councils  may  relinquish  any  of  their  powers 
and  duties  under  the  Act  as  local  education  authorities 
to  the  county  council  (s.  5). 

A  local  education  authority  for  both  higher  and 
elementary  education  is  commonly  spoken  of  as  a 
*  Part  II.  Authority,'  a  local  education  authority  for 
elementary  education  only  as  a  'Part  III.  Authority'; 
these  terms  referring  to  the  different  parts  of  the  Act 
of  1902. 
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London,  as  always,  requires  a  separate  paragraph. 
The  local  education  authority  for  both  higher  and 
elementary  education  throughout  London  (including 
also  the  City  of  London)  is  the  London  County  Council. 
The  metropolitan  borough  councils  and  the  Common 
Council  of  the  City  have  no  State  educational  powers, 
except  that  of  appointing  two-thirds  of  the  managers 
of  '  provided  '  elementary  schools — the  meaning  of 
which  we  shall  shortly  have  to  explain. 

While  the  councils  of  the  county,  borough,  or  urban 
district,  as  the  case  may  be,  are  technically,  the  local 
educational  authorities,  all  their  educational  functions 
as  such  are  carried  out  by  their  education  committees, 
membership  of  which  is  not  necessarily  confined  to 
members  of  the  council,  but  may  be,  and  always  is, 
extended  to  persons  (including  teachers)  who  have 
educational  experience. 

If  the  local  education  authority  fails  to  fulfil  any  of 
its  duties  under  the  Act,  the  Board  of  Education  may, 
after  holding  a  public  inquiry,  make  such  order  as 
it  thinks  necessary  or  proper  for  the  purpose  of  com- 
pelling the  authority  to  fulfil  its  duty  ;  and  any 
such  order  may  be  enforced  by  ynandamus.  The 
Board  may,  further,  without  inquiry,  if  satisfied  of 
default  on  the  part  of  a  local  authority,  itself  perform 
the  duties  of  the  local  education  authority  in  the 
district,  and  recover  from  the  local  authority  the  cost 
thereof  (s.  150). 

II.  Elementary  Education. 

Elementary  education  is  not  defined  by  the  Act ; 
but  it  is  well  known  that  it  comprises  the  curriculum 
usually  taught  in  elementary  schools — a  curriculum 
which,  in  the  words  of  Wills,  J.,  in  the  famous  leading 
case  of  R.  v.  CocJcerton  [1901]  1  K.  B.  at  p.  340,  "  may 
"  shift  with  the  growth   of  general  instruction  and 
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"  attainment."  Elementary  schools,  i.e.,  schools  in 
which  elementary  education  is  the  principal  part  of 
the  education  there  given,  fall  into  two  main  classes, 
which  require  separate  treatment. 

1.  Provided  schools,  sometimes  known  as  '  council 
schools,'  are  the  descendants  of  the  former  '  board 
schools  '  established  under  the  Education  Act  of  1870, 
and  are  so  called  because  they  are  provided  and  con- 
trolled solely  by  the  local  education  authority,  although 
the  authority  may,  in  the  case  of  a  borough  and  urban 
district,  and  must,  in  the  case  of  a  county,  appoint 
managers  of  the  school.  Outside  London,  the  number  of 
managers  to  be  appointed  for  a  county  council  school  is 
six,  four  of  whom  are  appointed  by  the  county  council 
and  two  by  the  minor  local  authority,  which  is  either 
the  urban  district  council,  or  the  parish  council  or  the 
parish  meeting.  The  number  of  managers  in  a  borough 
or  urban  district  school,  if  any  are  appointed,  is  not 
limited  (s.  30).  In  London,  the  metropolitan  borough 
council  (in  the  City,  the  Common  Council)  fixes  the 
number  of  managers,  subject  to  the  approval  of  the 
Board  of  Education,  and  nominates,  as  we  said  above, 
two-thirds  of  them.  The  managers,  subject  to  the 
control  of  the  authority,  deal  with  such  minor  adminis- 
trative matters  as  may  be  delegated  to  them,  and  are 
merely  the  agents  of  the  authority  for  carrying  out  its 
duties. 

One  of  the  most  difficult  questions  in  connection 
with  provided  schools  is  that  of  religious  education, 
which  has  been  the  battle-ground  of  many  generations 
of  partisans.  The  lawyer,  however,  is  only  interested 
in  the  solution — if  it  be  a  solution — which  has  been 
found,  and  has  been  re-enacted  into  the  1921  Act 
without  modification.  It  runs  as  follows  :  "  No 
"  religious  catechism  or  religious  formulary  which  is 
"  distinctive  of  any  particular  denomination  shall  be 
"  taught  in  the  school  "  (s.  28  (2)).     This  is  the  famous 
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Cowper-Temple  clause,  first  passed  in  1870,  and,  since 
then,  perhaps,  the  chief  differentia  between  the 
*  provided  '  school  and  the  '  non-provided  '  school. 
The  religion  (if  any)  taught  in  the  former  must  be 
undenominational  ;  in  the  latter  it  is  practically 
always  denominational. 

2.  Non-provided  schools,  formerly  called  and  still 
frequently  known  as  '  voluntary  schools,'  comprise 
those  schools  which  are  provided  by  other  persons 
than  the  local  education  authority.  For  many  years, 
these  schools  were  entirely  independent  of  the  local 
education  authority  ;  but,  in  1902,  it  was  decided  to 
recognise  them  as  a  permanent  part  of  the  national 
system  of  education,  and  to  give  them  the  financial 
support  of  local  rates  as  well  as  parliamentary  grants. 
Applying  the  rule  that,  where  public  money  is  spent, 
there  must  be  some  measure  of  public  control,  a 
compromise  has  been  reached,  by  establishing  over 
non-provided  schools  which  receive  aid  from  local  or 
central  sources  two  co-ordinate  authorities,  the  local 
education  authority  and  the  managers.  The  latter 
consist  of  a  number  of  '  foundation  managers  '  ap- 
pointed under  the  provisions  of  the  school  trust  deed, 
and  of  a  number,  not  exceeding  two,  appointed  by 
the  authority  (s.  30  (2)).  The  division  of  control  and 
duties  between  the  two  authorities  is  somewhat 
complicated ;  but  it  may  be  summarised  as  follows. 
The  managers  have  to  provide  the  school  house,  and 
keep  it  in  good  repair,  and  make  such  alterations  and 
improvements  in  it  as  are  necessary,  at  their  own 
expense  (s.  29  (2)  (d)).  But  the  local  education  authority 
has  to  maintain  the  school,  and  keep  it  efiicient ;  and, 
out  of  the  rates,  it  provides  the  money  for  so  doing 
(s.  17).  Accordingly,  the  local  education  authority 
pays  the  teachers,  and  (when  required)  a  cleaner  and 
caretaker,  and  must  supply  desks  and  school  furniture. 
Moreover,  it  must  maintain  the  school  in  its  entirety. 
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and  cannot  reduce  a  school  carried  on  as  one  for  both 
sexes  and  of  all  standards,  to  the  status  of  an  infants' 
school,  or  a  school  for  one  sex  only.  On  the  other 
hand,  the  teachers,  though  paid  by  the  education 
authority,  are  appointed  and  dismissed  by  the  managers 
(s.  29  (2)  (a)  (6)),  subject  to  the  consent  of  the  local 
authority,  so  far  as  the  grounds  of  such  employment 
or  dismissal  concern  the  fitness  of  the  teachers  to  give 
secular  instruction.  The  local  education  authority  is 
responsible  for  the  secular  education  ;  and,  as  regards 
that,  the  managers  have  to  comply  with  the  directions 
of  the  local  education  authority,  which  has  power  to 
inspect  the  schools  (s.  29  (2)  (a)).  But  the  religious 
instruction  (to  be  given  in  accordance  with  the  trust 
deed)  is  under  the  control  of  the  managers.  If  the 
managers  fail  in  their  duty  as  regards  the  school  house, 
the  local  education  authority  is  no  longer  bound  to 
maintain  the  school,  and  keep  it  efficient  (s.  29  (2)). 

Neither  in  London  nor  in  the  rest  of  the  country 
do  any  authorities  other  than  the  local  education 
authorities  have  any  say  as  to  the  management  of 
the  non-provided  schools. 

Each  school  (provided  or  non-provided)  must  be 
conducted  under  regulations  provided  by  the  Education 
Acts  ;  of  which  the  principal  are  the  following  : — (1) 
that  it  shall  not  be  required  as  a  condition  of  any  child 
being  admitted  to  or  continuing  in  a  school,  that  he 
shall  attend  (or  abstain  from  attending)  any  Sunday 
school  or  place  of  public  worship,  or  that  he  shall 
attend  any  religious  observance  or  instruction  from 
which  he  may  be  withdrawn  by  his  parents,  or  attend 
school  on  any  day  exclusively  set  apart  for  religious 
observance  by  the  reUgious  body  to  which  his  parent 
belongs  ;  (2)  that  the  period  during  which  any  religious 
observance  is  practised,  or  instruction  in  religious 
subjects  given,  in  the  school,  shall  be  at  prescribed 
times  either  at  the  beginning  or  at  the  end  of  the 
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school  hours  ;  (3)  that  the  school  shall  at  all  times  be 
open  to  the  inspection  of  His  Majesty's  inspectors  of 
schools,  who  shall  not,  however,  in  the  exercise  of  their 
duties,  inquire  into  the  instruction  given  to  the  scholars 
in  religious  subjects  (s.  27). 

So  much  for  the  administrative  side  of  elementary 
education.  The  next  point  to  notice  is  that  elementary 
education  is  free.  No  fees  are  to  be  charged  or  other 
charges  of  any  kind  made  in  a  public  elementary 
school  (s.  37). 

Compulsory  education. — And  elementary  education 
is,  subject  to  the  exceptions  to  be  mentioned,  com- 
pulsory. This  compulsion  is  imposed  by  two  separate 
sections  in  the  Act.  By  s.  43,  it  is  the  duty  of  the 
parent  or  guardian  of  every  child  in  the  country  between 
the  ages  of  five  and  fourteen  (or  six  and  fourteen  if 
a  by-law  so  provides)  to  cause  that  child  to  receive 
efficient  elementary  instruction  in  reading,  writing, 
and  arithmetic.  If  the  parent  neglects  this  duty,  he 
is  to  be  warned  by  the  local  education  authority  ;  and, 
if  he  still  persists  in  refusing  to  comply  with  the  Act, 
the  authority  may  obtain  a  school  attendance  order 
from  a  court  of  summary  jurisdiction.  If  the  parent 
fails  to  comply  with  the  order,  he  may  be  fined  ;  and, 
in  the  event  of  a  continuance  of  the  offence,  the  child 
may  be  sent  to  an  industrial  school  (pp.  525-526)  or 
committed  to  the  care  of  some  relative  or  other  fit 
person.  The  second  mode  in  which  elementary  educa- 
tion is  made  compulsory  is,  by  the  making  of  by-laws  by 
the  authority.  Eyery  local  education  authority  for 
elementary  education  must  make  by-laws  requiring 
the  parents  of  children  between  the  ages  of  five  and 
fourteen  (which  may  be  raised  to  six  and  fifteen  at 
the  authority's  discretion)  to  cause  them  to  attend 
school  (s.  46).  These  by-laws  require  the  approval  of 
the  Board  of  Education  ;  they  are  then  enforceable  by 
a  fine.     And,  with  regard  to  children  between  fourteen 
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and  fifteen,  the  authority  may  exempt  them  from  the 
operation  of  the  by-law,  either  individually,  or  as  a  class 
employed  in  a  specified  occupation. 

If  the  parent  has  a  '  reasonable  excuse  '  for  not 
complying  with  the  by-law,  he  need  not  do  so  (s.  43  (a)). 
The  reasonable  excuses  for  the  non-attendance  of  a 
child  stated  by  the  Act  are  : — (1)  that  it  is  under 
efficient  instruction  in  some  other  manner,  e.g.,  because 
it  is  attending  some  approved  private  school,  or 
receiving  instruction  from  a  governess  or  tutor  ;  (2) 
that  it  has  been  prevented  from  attending  by  sickness 
or  other  unavoidable  cause  ;  (3)  that  there  is  no  public 
elementary  school  open  which  the  child  can  attend 
within  the  distance  fixed  by  the  by-laws  from  the  child's 
residence,  which  distance  must  not  exceed  three  miles 
by  the  nearest  route  (s.  47).  But  there  may,  of  course, 
be  other  reasonable  excuses  ;  as,  for  instance,  the 
desire  of  a  parent  to  send  his  child  to  church  on 
Ascension  Day.  And  whether  or  not  in  any  given  case 
the  excuse  is  sufficient,  appears  to  be  a  question  of  fact. 

There  are  various  other  educational  duties  which 
the  local  education  authority  for  elementary  education 
has  to  discharge.  The  chief  of  these  is  the  provision 
of  '  special  schools  '  for  blind,  deaf,  defective  (to  be 
distinguished  from  '  mentally  defective  '),  and  epileptic 
children  (ss.  52,  54-56)  ;  but  the  authority  also  has 
power  to  establish  nursery  schools  for  children  between 
the  ages  of  two  and  five  (s.  21),  and  to  enforce  the 
duty  of  educating  their  children  upon  persons  living 
in  canal  boats  (s.  50).  And,  apart  from  these  purely 
educational  functions,  a  local  education  authority 
for  elementary  education  must  make  provision,  in 
accordance  with  the  requirements  of  the  Ministry  of 
Health,  for  the  medical  inspection  and  treatment  of 
elementary  scholars,  and  may  provide  meals  for  the 
children  (ss.  82-84).  In  both  these  cases,  it  is  entitled 
to  claim  contributions  from  the  parents  unless  they 
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are  unable  to  pay  (ss.  81,  83).  It  may  promote  various 
methods  of  social  and  physical  training,  such  as  holiday 
camps  and  playing  fields  (s.  86).  It  may  take  steps 
to  cleanse  verminous  children  (s.  87).  And,  lastly, 
it  administers  under  the  general  supervision  of  the 
Home  Office  the  law  relating  to  the  employment  of 
children  and  young  persons,  and  has  wide  powers  of 
making  and  enforcing  by-laws  upon  this  subject, 
including  the  power  of  issuing  licences  for  children  to 
take  part  in  public  entertainments  (ss,  90-104). 

III.  Higher  Education. 

Higher  Education  comprises  all  education  other 
than  elementary  education  (s.  170  (3)).  The  local 
educational  authority  for  higher  education  (which,  as 
we  saw,  may  or  may  not  be  the  authority  for  elementary 
education)  is  directed  by  the  Act  of  1921  to  take  such 
steps  as  seem  to  it  desirable,  after  consultation  with 
the  Board  of  Education  and  having  regard  to  existing 
facilities,  to  supply  or  aid  the  supply  of  higher  education 
in  their  area  (s.  70).  And,  in  a  county  area,  the  non- 
county  boroughs  and  urban  districts,  no  matter  what 
their  population,  may,  as  we  have  said,  aid  the  supply 
of  higher  education,  provided  that  the  charge  falling 
upon  their  rates  does  not  exceed  one  penny  in  the 
pound  (s,  70  (2)).  The  term  'higher  education'  is 
exceedingly  wide  ;  but  the  activities  of  a  local  educa- 
tion authority  are  usually  confined  to  the  provision  or 
subsidising  of  universities,  secondary  schools,  technical 
schools  and  schools  of  art,  and  continuation  schools. 
At  the  time  of  writing  these  words,  no  form  of  higher 
education  is  compulsory  ;  but  the  Act  of  1921  contains 
a  section  (76),  re-enacted  from  the  Act  of  1918,  which, 
when  it  is  put  into  force  by  an  Order  of  the  Board 
of  Education,  will  make  part-time  attendance  at  a 
continuation  school  up  to  a  maximum  of  320  hours 
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in  the  year  compulsory  for  all  '  young  persons  '  i.e., 
boys  and  girls  under  the  age  of  eighteen  but  over  the 
age  for  compulsory  attendance  at  an  elementary 
school,  unless  they  are  under  efficient  instruction  in 
private  schools,  or  have  reached  a  certain  educational 
standard,  or  have  been  under  full-time  instruction  up 
to  the  age  of  sixteen. 

Non-State  Education". 

But  a  considerable  part  of  the  higher  education  in 
this  country  is  not  provided  by  the  State  at  all, 
being  given  in  independent  foundations  which  may  or 
may  not  receive  financial  aid  from  the  government. 
At  the  head  of  these  institutions,  stand  the  two  great 
universities  of  Oxford  and  Cambridge  ;  and  London 
and  several  of  the  largest  provincial  cities  in  England 
have  universities  of  their  own.  The  University  of 
Wales  has  its  administrative  head-quarters  at  Cardiff, 
but  is  really  a  federation  of  colleges  of  university  rank 
distributed  throughout  the  Principality.  All  these 
universities  are  incorporated,  either  by  charter  or 
statute  ;  and  they  have  considerable  powers  of  seK- 
government.  And  at  Oxford  and  Cambridge  there 
are  colleges  which  are  independent  corporations, 
usually  founded  by  charter  and  governed  by  special 
statutes  passed  under  the  Universities  of  Oxford  and 
Cambridge  Act,  1877.  The  term  '  university  college  ' 
is  applied  to  smaller  institutions  which  offer  educational 
facilities  of  the  same  character  as  those  supplied  in 
the  recognised  universities,  even  though  they  may 
not  be  actually  affiliated  to  or  incorporated  in  any 
university. 

The  best-known  independent  foundations  in  which 
full-time  secondary  education  is  given  are  the  public 
schools  and  other  endowed  schools.  There  is  no 
statutory  definition  of  the  term  '  public  school  ' ;  but 
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the  only  schools  which  are  exempted  from  the  pro- 
visions of  the  Endowed  Schools  Acts,  1869  to  1889, 
are    Eton,    Winchester,    Westminster,    Charterhouse, 
Rugby,  Harrow,  and  Shrewsbury.     These  seven  schools 
are  regulated  by  the  Public  Schools  Acts,  1868  to  1873. 
All    other    endowed    schools,    including    all   grammar 
schools  and  other  foundations  (with  a  few  exceptions) 
which  are  endowed  with  property  subject  to  charitable 
trusts  for  the  purposes  of  education,   but  excluding 
schools  maintained  out  of  annual  voluntary   contri- 
butions or  fees,  are  subject  to  the  Endowed  Schools 
Acts.     Under  these  Acts,  there  is  committed  to  the 
Board  of  Education  the  duty  of  preparing,  after  such 
examination    or   public    inquiry   as   they   may   think 
necessary,   draft  schemes  framed  in  order  to  render 
any  educational  endowment  more  conducive  to  the 
advancement  of  education  ;   and,  with  this  object,  the 
Board  may,  in  such  schemes,  alter  and  add  to  any 
existing  trusts,  may  make  new  trusts,  directions,  and 
provisions  in  lieu  of  those  previously  existing,  and  may 
consolidate  or  divide  any  two  or  more  endowments. 
Such  schemes  may  also  contain  provisions  for  altering 
the  constitution,  rights,  and  powers  of  the  governing 
body  of  any  educational  endowment,  and  for  estab- 
lishing new  governing  bodies,   corporate  or  unincor- 
porate,  and  may  remove  any  governing  body,  or,  if 
it  is  incorporated,  may  dissolve  such  corporation  ;    it 
being  the  duty  of  the  Board,  in  every  scheme  whereby 
the    privileges    or    educational    advantages    of    any 
particular  class  of  persons,  or  of  persons  in  any  par- 
ticular class  of  life,  shall  be  abolished  or  modified,  to 
have  due  regard  to  their  educational  interest,  and,  so 
far  as  conveniently  may  be,  to  extend  the  benefit  of 
endowments  to  girls  as  well  as  boys. 

With  regard  to  the  subject  of  religious  teaching,  in 
every  scheme  (except  only  such  as  have  reference  to 
schools   maintained   out   of   the   endowments   of  any 
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cathedral  or  collegiate  church,  or  the  scholars  whereof 
are  required  by  the  founder  to  be  instructed  according 
to  the  doctrines  or  formularies  of  some  particular 
church,  sect,  or  denomination),  there  is  to  be  inserted 
a  provision,  that  the  parent  or  guardian,  or  person 
liable  for  the  child's  maintenance,  may  claim  the 
exemption  of  any  day  scholar  from  attending  prayer 
or  religious  worship  or  instruction  ;  that  the  religious 
opinions  of  any  person  shall  not  affect  his  qualification 
for  being  one  of  the  governing  body  ;  and  that  no  one 
shall  be  disqualified  for  being  a  master,  by  reason  only 
of  his  not  being  or  intending  to  be  in  Holy  Orders. 
And  every  scheme  is  to  provide  for  the  dismissal, 
at  the  pleasure  of  the  governing  body,  of  every 
teacher  and  officer  in  the  school  to  which  the 
scheme  relates,  including  the  principal  teacher,  with 
or  without  a  power  of  appeal,  in  such  cases  and 
under  such  circumstances  as  to  the  Board  shall  seem 
expedient. 

Every  scheme  proposed  by  the  Board  is  to  be  printed 
and  sent  to  the  governing  body,  and  to  the  principal 
teacher,  of  the  endowment  to  which  it  relates,  and  is 
also  to  be  circulated  in  such  other  way  as  the  Board 
may  think  proper,  in  order  to  give  information  to  all 
persons  interested.  If  any  objections  to  the  scheme 
are  made  in  writing,  or  any  alternative  scheme  is 
suggested  for  consideration,  within  three  months  of  the 
publication  of  the  proposed  scheme,  the  Board  may 
hold  an  inquiry  concerning  the  subject-matter  of  the 
proposed  scheme  ;  the  governing  body  to  which  the 
scheme  relates,  or  any  person  or  body  corporate 
directly  affected,  who  feels  aggrieved  by  the  proposed 
scheme,  being  at  liberty  to  present  a  petition  against 
it  to  the  Judicial  Committee  of  the  Privy  Council, 
which  has  an  original  jurisdiction  in  these  matters. 
If  no  petition  is  presented  within  the  time  limited, 
His  Majesty  may   by   Order   in   Council  declare   his 
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approbation  without  the  scheme  being  laid  before 
Parliament  ;  but  if  a  petition  has  been  presented,  the 
scheme  must  be  laid  before  Parliament.  If  a  scheme 
has  lain  before  Parliament  for  two  months  in  the  same 
session,  and  no  Address  from  either  House,  praying 
His  Majesty  to  withhold  his  consent,  has  been  presented, 
the  King  may  declare  his  approbation. 

Acquisition  of  Land  for  Educational  Purposes. 

A  short  account  must  be  added  here  of  the 
statutory  provisions  which  exist  for  this  purpose. 

Under  the  Act  of  1921,  a  local  education  authority 
may  be  allowed,  by  Order  of  the  Board  of  Education, 
to  purchase  land  compulsorily  in  accordance  with  the 
Lands  Clauses  Act  (ss.  109-111).  The  managers  of 
a  non-provided  school  may  also  purchase  land,  but 
they  have  no  compulsory  power  of  doing  so  (s.  116). 

Quite  apart  from  the  Education  Act,  and  dating 
from  before  the  Act  of  1870,  there  is  a  series  of  statutes, 
the  School  Sites  Acts,  1841  to  1851,  which  authorise 
the  conveyance  of  land  in  quantities  not  exceeding 
one  acre,  as  sites  for  schools  to  educate  poor  persons, 
or  for  the  residence  of  the  masters  or  mistresses  of 
such  schools  or  otherwise  for  the  purposes  of  the 
education  of  poor  persons  in  religious  and  useful 
knowledge.  But  any  such  grant,  when  made  by  any 
person  entitled  for  life  only,  where  the  person  next 
entitled  in  remainder  in  fee  simple  or  in  fee  tail  is 
legally  competent,  requires  the  concurrence  of  such 
remainderman  ;  and  the  grant  is  in  all  cases  to  provide 
that,  upon  the  land  ceasing  to  be  used  for  the  purposes 
of  the  grant,  it  shall  revert  to  the  donor.  The  like 
grant  may  be  made  by  any  corporation,  ecclesiastical 
or  lay,  sole  or  aggregate  ;  an  ecclesiastical  corporation 
sole  below  the  dignity  of  a  bishop  obtaining  the  con- 
sent in  writing   of   the  bishop  of   the  diocese.     And 
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an  allotment  may  be  made  for  a  school  site  on  any 
inclosure  of  a  common. 

By  the  School  Sites  Act,  1852,  the  provisions  of  the 
School  Sites  Acts  are  made  applicable  to  such  schools 
or  colleges,  for  the  religious  or  educational  training  of 
the  sons  of  yeomen,  tradesmen,  or  others,  or  for  the 
theological  training  of  candidates  for  Holy  Orders,  as 
are  erected  or  maintained  in  part  by  charitable  aid, 
and  in  part  are  self-supporting  ;  ecclesiastical  cor- 
porations (as  regards  such  grants)  being  restricted  to 
schools  or  colleges  in  union  with  the  Established 
Church. 

By  the  Literary  and  Scientific  Institutions  Act, 
1854,  it  is  provided  that  the  same  facilities  as  are 
afforded  by  the  School  Sites  Acts,  in  respect  of  schools 
for  poor  persons,  shall  also  be  available  in  respect  of 
literary  and  scientific  institutions. 

These  provisions  for  the  acquisition  of  school  sites 
are  additional  to  the  provisions  contained  in  the 
Mortmain  and  Charitable  Uses  Act,  1888,  whereby 
land  may  be  conveyed  for  similar  purposes  by  deed  (to 
any  extent)  and  by  will  (to  the  extent  of  twenty  acres 
for  a  public  park,  two  acres  for  a  pubHc  museum,  and 
one  acre  for  a  schoolhouse)  ;  the  conveyance,  if  by 
deed,  being  executed  twelve  calendar  months  before 
the  death  of  the  donor,  and  being  enrolled  in  the  books 
of  the  Charity  Commissioners  within  six  months  after 
the  date  from  which  the  gift  operates. 

Finally,  under  the  Technical  and  Industrial  Institu- 
tions Act,  1892,  sites  for  technical  and  industrial 
institutions  may,  to  an  extent  not  exceeding  two 
acres,  be  freely  granted  by  limited  owners,  with  the 
consent  of  the  next  remainderman,  or  else  with  the 
sanction  of  the  Court  ;  and  every  such  grant  is  to  be 
forthwith  enrolled  with  the  Charity  Commissioners, 
whose  powers  have  now  been  transferred  to  the  Board 
of  Education. 
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Poor  Law  Education. 

Apart  from  the  general  system  of  national  education 
administered  by  local  education  authorities,  there  are 
certain  other  types  of  State  education,  of  which  we 
must  here  mention  three — education  under  the  Poor 
Law,  education  in  industrial  schools,  and  education  in 
reformatories. 

Poor  Law  Education  is  supplied  and  administered 
by  the  Guardians  (for  whose  general  functions  see 
Chap.  XXIII.)  under  various  Poor  Law  Acts,  which 
provide  that  parishes  and  unions  may  be  combined 
into  school  districts,  for  the  instruction  of  such  of  their 
chargeable  infant  poor  (not  being  above  the  age  of 
sixteen)  as  are  orphans,  or  deserted  by  their  parents, 
or  whose  parents  or  guardians  consent  to  their  being 
placed  in  such  schools  ;  and  a  board  of  managers, 
consisting  of  members  chosen  from  the  ratepayers 
of  the  district,  is  constituted  for  every  such  school 
district.  The  Poor  Law  (Certified  Schools)  Act,  1862, 
enables  the  Guardians  of  any  parish  or  union  to 
send  any  poor  child,  being  an  orphan  or  deserted, 
or  else  with  the  consent  of  his  or  her  parents,  to  any 
school,  certified  as  fit  for  the  purpose,  supported 
wholly  or  in  part  by  voluntary  subscriptions,  (but  not 
to  a  reformatory  school  nor  to  a  school  conducted  on 
principles  contrary  to  the  particular  religious  sect  or 
persuasion  to  which  the  child  may  belong,)  provided  the 
school  managers  are  willing  to  receive  the  child,  and  also 
authorises  the  Guardians  to  pay  the  expenses  incurred 
for  the  maintenance,  clothing,  and  education  of  the 
child  at  such  school,  out  of  the  funds  in  their  possession, 
to  the  extent,  at  least,  of  what  the  child's  maintenance 
in  the  workhouse  would  have  cost  them  during  the 
same  period.  It  is  (as  we  have  seen)  the  duty  of  the 
local  education  authority  to  provide  efficient  elementary 
education  for  blind  and  deaf  children  not  resident  in 
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a  workhouse  or  boarded  out ;  but  such  children  may 
also  be  sent  to  suitable  institutions  by  the  Guardians 
in  whose  workhouse  they  are,  or  by  whom  they  have 
been  boarded  out,  under  the  Poor  Law  (Certified 
Schools)  Act,  1862,  already  referred  to. 

Poor  Law  education  is  under  the  general  super- 
vision of  the  Ministry  of  Health,  as  the  successor  to 
the  old  Local  Government  Board  ;  but  the  schools 
may  be,  and  usually  are,  inspected  by  the  Board 
of  Education's  inspectors.  And  counties  and  county 
boroughs  have  to  make  grants  to  the  Guardians  in 
respect  of  the  remuneration  of  teachers  in  Poor  Law 
schools. 


Reformatory  and  Industrial  Schools. 

Reformatory  and  industrial  schools,  which  were 
originally  institutions  of  a  private  nature,  are  now 
largely  supported  by  contributions  from  prison  autho- 
rities and  from  the  Treasury,  and  are  regulated  by 
statute.  They  are,  however,  for  the  most  part,  still 
owned  and  managed  privately  ;  though  county  councils 
and  county  borough  councils  are  empowered  (with  the 
approval  of  the  Home  Secretary,  whose  department 
is  the  supervising  authority  over  these  schools)  to 
establish  them. 

The  law  with  regard  to  these  schools  is  now  contained 
in  Part  IV.  of  the  Children  Act,  1908,  which  repeals 
and  consolidates  the  earlier  Acts. 

The  main  difference  between  '  reformatory '  and 
*  industrial  '  schools  is,  that  the  former  are  intended 
for  the  industrial  training  of  young  persons  who  have 
already  embarked  on  a  career  of  crime,  whereas  the 
latter  are  intended  for  those  whose  surroundings  are 
such  that  they  are  in  danger  of  doing  so.  Accordingly, 
detention  in  a  reformatory  school  is  awarded  as  part 
of,  or  in  lieu  of,  other  punishments,  whereas  detention 
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in  an  industrial  school  may  be  ordered  in  many  cases 
where  the  young  person  has  committed  no  offence. 

We  shall,  however,  defer  any  detailed  treatment  of 
the  regulations  which  govern  the  admission  of  children 
and  young  persons  into  these  schools  until  a  later 
stage  (Vol.  IV.,  pp.  419-421  and  480-482),  as  they 
are  closely  concerned  with  the  administration  of  the 
criminal  law. 

NOTE  ON  AUTHORITIES. 

[Fletcher  Moulton,  "  Powers  and  Duties  of  Education  Authorities,'^ 
contains  a  commentary  on  the  Acts  from  1870  to  1918.  No  text-book 
yet  deals  with  the  Act  of  1921 ;  and  reference  must  be  made  to  the  Act 
itself] 
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CHAPTER  XXIII. 

THE   POOR   LAW. 


The  Poor  Law,  which  is  entirely  the  creature  of 
statute,  consists  of  the  legislation  passed  to  effect  the 
prevention  of  destitution.  It  is  said  that  it  is  contained 
in  no  fewer  than  two  hundred  different  Acts  of  Parha- 
ment  ;  and,  for  the  purposes  of  this  work,  we  must 
confine  ourselves  to  the  barest  outline  of  the  subject. 
Indeed,  the  importance  of  the  Poor  Law  in  our  national 
administration  is  much  less  to-day  than  it  was  twenty 
years  ago  ;  for  Parliament  has  been  forced  by  the 
problems  of  modern  industrialism  to  adopt  a  variety 
of  other  devices  for  the  prevention  of  unemployment 
and  pauperism.  We  need  only  mention  here  the 
newly  established  system  of  employment  exchanges 
(dating  from  the  Labour  Exchanges  Act,  1909),  the  Old 
Age  Pensions  Acts,  1908-19,  and,  even  more  recent, 
the  complicated  and  far-reaching  schemes  of  State  in- 
surance against  illness  and  unemployment.  We  shaU 
presently  say  a  few  words  about  old  age  pensions  ; 
but  for  a  statement  of  the  law  relating  to  national 
insurance  and  other  panaceas  for  the  relief  of  the 
labouring  classes,  the  reader  must  turn  to  the  third 
volume  of  these  Commentaries,  where  they  are  discussed 
as  part  of  the  law  affecting  the  relationship  of  master 
and  servant  (Vol.  III.,  pp.  233-235).  But  the  old 
Poor  Law  is  still  with  us  as  a  last  resort  for  the 
destitute. 

The  foundation  of  our  Poor  Law  is  the  Poor  Relief 
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Act,  1601,  parts  of  which  are  still  in  force  ;  but  the 
Act  on  which  the  existing  system  is  chiefly  based  is 
the  Poor  Law  Amendment  Act,  1834. 

Under  this  Act,  as  amended  and  re-amended  by 
many  other  statutes,  the  supervision  of  the  Poor  Law 
has  been  exercised  successively  by  the  Poor  Law 
Commissioners,  the  Poor  Law  Board,  and  the  Local 
Government  Board.  The  last-named  department  was 
replaced  in  1919  by  the  Ministry  of  Health,  which  is 
now  the  central  department  administering  the  Poor 
Law.  But  the  real  work  of  Poor  Law  relief  is  per- 
formed locally  by  bodies  of  persons  called  Boards  of 
Guardians  of  the  Poor.  Throughout  the  country, 
contiguous  parishes  are  grouped  for  the  purposes  of 
poor  relief  into  unions  of  parishes  ;  each  union  being 
known  as  a  Poor  Law  union  (although  in  a  few  cases 
a  single  large  parish  is  itself  the  union).  Each 
parish  in  the  union  elects  a  certain  number  of 
Guardians  ;  the  franchise  being  the  same,  and  the 
qualifications  and  disqualifications  for  the  office  prac- 
tically the  same,  as  those  which  apply  in  other  local 
government  elections  (p.  476).  But  this  is  subject  to 
the  important  rule,  that,  in  a  rural  parish,  the  rural 
district  councillors  are  ex  officio  the  Guardians  of  the 
Poor  for  the  parish  :  that  is  to  say,  there  is  no  separate 
election  of  Guardians,  as  such,  in  any  parish  that  is 
not  in  an  urban  district  or  borough.  Each  Guardian, 
urban  or  rural,  is  elected  for  three  years  ;  and  each 
Board  has  power  to  co-opt  two  additional  members. 
Every  Board  of  Guardians  is  a  statutory  corporation, 
with  the  power  of  holding  lands  and  entering  into 
contracts. 

The  Guardians  administer  the  Poor  Law  for  all  the 
parishes  in  the  union  ;  and  there  is  usually  a  single 
workhouse  maintained  by  them  in  each  union,  which 
serves  all  the  parishes.  But  the  parish  remains  the 
unit,  not  only  for  electoral  purposes,  but  also,  as  we 


CHAP.    XXIII. — THE    POOR    LAW.  529 

shall  see,  in  respect  of  its  statutory  liability  of  the 
Guardians  for  the  maintenance  of  the  poor.  And  the 
common  fund  of  the  Guardians  is  raised  out  of  a  Poor- 
rate  (which,  as  we  have  seen,  finances  many  other 
branches  of  local  government)  by  assessment  on  the 
individual  parishes.  And  lastly,  the  overseers  of  the 
poor,  who  were  formerly  the  executive  officials  employed 
for  the  work  of  poor  relief,  are  essentially  parochial 
officials.  These  overseers  are,  in  urban  districts, 
appointed  either  by  the  Justices  of  the  Peace,  or  by 
the  urban  district  council ;  while,  in  rural  districts, 
they  are  nominated  by  the  parish  council,  and,  where 
there  is  no  parish  council,  by  the  parish  meeting. 
We  must  mention  also,  that  the  office  of  overseer  is 
compulsory  (subject  to  several  exceptions — solicitors, 
for  instance,  being  exempted),  and  unpaid. 

At  the  present  time,  the  Guardians  administer  their 
duties  through  a  number  of  paid  minor  officials,  such 
as  relieving  officers  and  workhouse  masters,  upon  whom, 
instead  of  upon  the  overseers,  there  falls  the  actual 
routine  work  of  giving  relief  ;  but  the  overseers  of  a 
parish  are  still  bound  by  statute  to  give  temporarj'- 
relief  in  the  case  of  sudden  and  urgent  necessity.  The 
main  functions,  however,  of  the  overseers  (in  which 
they  are  represented  by  paid  assistant  overseers)  are 
those  relating  to  the  assessment  and  collection  of 
rates — a  matter  with  which  we  have  already  dealt 
at  sufficient  length  (pp.  502-513).  In  other  words, 
the  overseers  are  now  rather  financial  officials  than, 
as  they  originally  were.  Poor  Law  officials.  Their 
connection  with  the  Poor  Law  is  historical  rather 
than  actual.  The  hierarchy  of  Poor  Law  administra- 
tion is  composed,  under  the  existing  system,  of  the 
Ministry  of  Health  as  central  authority,  the  Boards  of 
Guardians  as  local  authorities,  and  the  employees  of 
the  Guardians  as  the  executive  officials.  The  over- 
seers,   apart   from. the  single    statutory  liability  just 
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mentioned,   are    no   longer  concerned  in  the  work   of 
poor  relief. 

The  details  of  Poor  Law  administration  are  of  little 
importance  to  the  lawyer.  The  general  principle  is, 
that  every  poor  person  must  either  be  relieved  (whether 
by  indoor  relief — i.e.,  by  being  housed  and  fed  in  a 
workhouse — or  by  outdoor  relief,  by  means  of  doles 
of  money  or  food),  or  be  provided  with  work  ;  and 
every  Board  of  Guardians  is  bound  by  statute  to  give 
effect  to  this  principle.  It  is  true  that  this  obligation 
is  shared,  to  some  extent,  by  the  overseers,  and  also 
by  the  Justices  of  the  Peace,  who  have  jurisdiction 
to  give  relief  in  urgent  cases  without  reference  to  the 
Guardians  ;  but  it  is  upon  the  Guardians  that  the  duty 
falls  of  making  permanent  provision  in  their  unions 
for  poor  relief. 

Each  parish,  as  we  said,  though  no  longer  exclusively 
responsible  for  the  maintenance  of  its  own  poor  (who 
may  be,  as  we  shall  presently  explain,  either  '  settled 
poor'  or  'casual  poor'),  is  still  the  unit  through  which 
the  liability  of  the  union  is  fixed.  The  point  to 
emphasise  first  is,  that  this  liability  is  naturally  one 
which  the  union  is  not  anxious  to  undertake,  if  it  can 
find  another  union  which  is  liable.  This  introduces 
the  important  subject  of  the  law  of  '  settlement,' 
which,  owing  to  the  litigation  between  one  parish  or 
union  and  another  to  which  it  frequently  gives  rise, 
is  a  matter  that  must  be  studied  in  outline  by  every 
practising  lawyer.  The  general  rule  is,  that  the 
union  is  only  liable  to  maintain  those  poor  who  are 
settled  in  or,  as  it  is  said,  have  acquired  a  settle- 
ment in,  one  of  its  constituent  parishes.  If  a  poor 
person  is  not  settled  in  one  of  the  parishes  com- 
prised in  it,  then  the  union  is  entitled  to  have  him 
transferred  to  the  parish  or  union  in  which  he  is 
settled. 

Thus  the  question  which  has  to  be  asked  is  ;  "What 
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"constitutes  settlement  for  the  purposes  of  the  Poor 
"Law?"  The  answer  is,  that  there  are  several 
grounds,  one  of  which  will  be  applicable  if  another 
is  not.  These  grounds  are  the  following  : — birth, 
parentage,  marriage,  renting  a  tenement,  being  bound 
apprentice  and  inhabiting,  estate,  payment  of  taxes, 
residence.     Of  these  in  order. 

(-1)  By  birth  ;  for  wherever  a  child  is  first  known  to 
be,  that  is  always  prima  facie,  and  until  some  other  can 
be  shown,  the  place  of  its  settlement.  But  if  its  parents 
can  be  proved  to  have  acquired  a  settlement,  either 
by  birth  or  otherwise,  in  another  parish,  then  the 
prima  facie  settlement  of  the  child  will  be  super- 
seded by  a  derivative  one,  viz.,  the  settlement  by 
parentage. 

(2)  By  parentage  ;  for  a  legitimate  child  takes  the 
last  settlement  of  its  father,  or  of  its  widowed  mother 
(as  the  case  may  be),  till  it  attains  the  age  of  sixteen, 
and  retains  such  settlement  until  it  acquires  another  ; 
and  a  bastard  child  now  retains  the  settlement  of  his 
mother  until  he  gains  another  for  himself. 

(3)  By  marriage ;  for  a  female  may  claim  the 
settlement  which  belongs  to  her  husband.;  and  she 
retains  that  settlement  after  his  death.  But  if  her 
husband  has  no  settlement,  or  if  his  settlement  is 
unknown,  she  retains  that  which  belonged  to  her 
before  her  own  marriage  ;  for  she  cannot  acquire  one, 
in  her  own  right,  during  the  marriage. 

(4)  By  renting  a  tenement ;  and  for  this  it  is  requisite, 
that  the  tenement  shall  be  a  separate  and  distinct 
tenement,  and  that  the  party  shall  have  bond  fide 
rented  the  same,  at  and  for  the  sum  of  ten  pounds 
a  year  at  the  least,  for  the  term  of  one  whole  year. 
He  must  also  have  occupied  the  tenement  and  paid 
the  rent  for  the  term  of  one  whole  year  at  the  least, 
and  must  (for  the  same  period)  have  been  assessed  to 
and  have  paid  the  poor  rate  in  respect  thereof,  and 
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must  have  resided  in  the  parish  or  township  for  forty 
days. 

(5)  By  being  bound  ajjprentice,  and  inliahiting  for 
forty  days  under  such  binding,  the  apprentice  gains 
a  settlement  in  tlie  parish  in  which  he  inhabits,  which 
need  not  necessarily  be  the  parish  in  which  the  service 
takes  place  ;  but  no  settlement  can  be  acquired  by 
being  apprenticed  to  the  sea  service,  or  to  a  house- 
holder exercising  the  trade  of  the  seas,  as  a  fisherman 
or  otherwise.  And  the  indenture  of  apprenticeship 
must,  to  be  effective  in  determining  a  settlement,  in 
all  cases  have  been  executed  by  the  apprentice,  except 
in  the  case  of  one  bound  by  the  jiarish. 

(6)  By  estate ;  for  a  settlement  is  gained,  of  a 
temporary  kind,  in  any  parish,  by  having  an  estate  of 
one's  own  there,  of  whatever  value,  and  whether  the 
interest  be  legal  or  equitable,  combined  with  a  resi- 
dence in  the  parish  for  forty  ds^y^ — a  species  of  settle- 
ment which  appears  to  be  founded  on  the  principle 
of  the  Common  Law,  that  a  man  shall  not  be  removed 
from  his  own  property.  But  no  person  may  retain 
a  settlement  so  gained  for  any  longer  time  than  he 
inhabits  within  ten  miles  of  the  parish  ;  and  in  case 
he  ceases  to  inhabit  within  that  distance,  and  after- 
wards becomes  chargeable,  he  is  liable  to  be  removed 
to  the  parish  or  union  in  which  he  was  settled  previously 
to  such  inhabitancy,  or  else  to  the  parish  or  union 
(if  any)  in  which  he  has  gained  a  settlement  since  the 
inhabitancy. 

(7)  By  payment  of  parochial  taxes  ;  for  a  settlement 
may  be  gained  Ijy  being  charged  to  and  paying  the 
public  taxes,  and  levies  of  the  parish,  provided  the 
tenement  assessed  is  of  the  yearly  value  of  ten  pounds, 
and  (not  being  the  person's  own  property)  is  a  separate 
and  distinct  tenement  bond  fide  rented  by  him  for  ten 
pounds  a  year  at  the  least,  for  the  term  of  one  whole 
year,  and  occupied  for  a  year  at  least. 
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(8)  Last,  and  most  important  of  all,  a  settlement  is 
acquired  by  residence  ;  for  a  settlement  may  also  be 
acquired  by  residing  for  the  term  of  three  years  in  a 
parish  in  such  manner  and  under  such  circumstances 
in  each  of  such  years  as  would  render  the  resident 
irremovable.  A  settlement  so  acquired  is,  however,  to 
be  distinguished  from  the  status  of  irremovability, 
upon  which  we  shall  speak  later  (p.  536). 

When,  by  any  of  the  modes  above  enumerated,  a 
person  has  gained  a  settlement  in  any  parish,  he  is 
considered  as  settled  there  until  he  acquires  a  new  one 
in  some  other  place  ;  but  a  later  acquisition  supersedes 
an  earlier.  And  all  those  who  stand  in  need  of  relief, 
and  apply  for  it,  are  entitled  to  be  relieved,  at  least 
temporaril}^,  in  the  jjarish  or  union  in  which  they 
happen  to  be,  or  to  which,  as  it  is  commonly  expressed, 
they  are  chargeable  ;  for  if  settled  there,  they  con- 
stitute its  settled  poor,  and  if  not  settled  there,  they 
are  termed  its  casual  poor.  The  parish  is,  however, 
exonerated  from  this  burthen,  if  there  is  any  one 
competent  and  by  law  compellable  to  maintain  the 
pauper.  Those  who  are  so  compellable  comprise 
the  wife  and  husband,  the  father  and  grandfather,  the 
mother  and  grandmother,  and  the  legitimate  children 
of  the  pauper  ;  a  husband  being  also  liable  by  the 
Poor  Law  Amendment  Act,  1834,  to  maintain  his 
wife's  children  born  before  his  marriage  with  her, 
legitimate  or  illegitimate,  until  the  children  attain 
sixteen  years  of  age,  or  their  mother  dies  sooner.  The 
measure  or  extent  of  this  liability  is  prescribed  by  an 
order  of  the  Justices  known  as  a  '  maintenance  order,' 
at  Petty  Sessions  ;  and,  on  refusal  to  obe}'-  such  order, 
the  sums  so  assessed  are  recoverable  before  a  court  of 
summary  jurisdiction  as  a  civil  debt,  i.e.,  they  may  be 
levied  by  distress  and  sale  of  the  goods  and  chattels 
of  the  person  liable.  In  default  of  distress,  if  it  be 
proved  that  such  person  has  had  means  to  pay  since 
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the  order,  and  has  not  paid,  he  may  be  committed  to 
prison  for  contempt.  Further,  by  the  Maintenance 
Orders  (Facihties  for  Enforcement)  Act,  1920,  orders 
made  in  His  Majesty's  overseas  dominions  may  be 
enforced  against  a  person  Uving  in  this  country,  and 
vice  versa. 

As  a  further  safeguard,  it  is  provided  by  the  Poor 
Relief  Act,  1718,  that  where  any  person  shall  run  away 
from  his  place  of  abode,  leaving  his  wife  or  children 
chargeable  as  paupers,  his  goods,  and  any  annual 
profits  of  his  lands,  may  be  seized  under  the  warrant 
or  order  of  two  Justices,  and  (if  such  warrant  or  order 
be  confirmed  by  the  sessions)  may  be  apphed  towards 
the  maintenance  of  such  wife  or  children  ;  and  it  is 
further  provided,  by  the  Vagrancy  Act,  1824,  that 
persons  running  away  and  leaving  their  wives  or 
children  so  chargeable,  shall  be  deemed  '  rogues  and 
vagabonds,'  and  shall  be  liable  to  imprisonment  for 
any  time  not  exceeding  three  calendar  months.  By 
the  same  Act,  persons  wholly  or  in  part  able  to  maintain 
themselves  or  families  by  work  or  other  means,  but 
wilfully  refusing  or  neglecting  so  to  do,  whereby  they 
become  so  chargeable,  shall  be  deemed  '  idle  and 
disorderly  persons,'  and  may  be  summarily  convicted, 
and  imprisoned  in  a  house  of  correction  with  hard 
labour,  for  any  time  not  exceeding  one  calendar 
month. 

If  there  are  no  relatives  to  whom  recourse  can  be 
had,  the  '  settled  poor  '  must  be  relieved  by  the  Poor 
Law  authorities  of  their  union  or  parish,  so  long  as  their 
necessity  continues  ;  but  if  they  are  able  to  work,  and 
refuse  to  do  so,  they  may  be  committed  to  prison. 
The  '  casual  poor  '  on  the  other  hand  may,  in  general, 
be  removed,  and  are  entitled  to  relief  only  till  such 
removal  can  be  effected.  Moreover,  all  '  casual  poor  ' 
born  in  Scotland  or  Ireland,  or  in  the  Isles  of  Man, 
Scilly,  Jersey,  or  Guernsey,  who  have  no  settlement  in 
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England,  may,  upon  complaint  of  any  Guardian, 
relieving  officer,  or  overseer,  be  removed  by  the  order 
or  warrant  of  two  Justices  of  the  Peace,  or  (in  a  proper 
case)  of  a  stipendiary  or  metropolitan  police  magis- 
trate, to  the  place  of  their  birth,  together  with  their 
families  ;  and  casual  poor  who  have  a  known  place 
of  settlement  in  England  (wherever  born)  may  be 
removed,  by  the  like  order  or  warrant,  together  with 
their  families,  to  the  place  of  such  settlement. 

The  removal  order  is  obtained,  upon  complaint  of 
the  parish  or  union  to  which  the  paupers  have  become 
chargeable  ;  the  chargeability  being  proved  by  the 
certificate  of  the  Guardians.  But  notice  in  writing  of 
the  order,  accompanied  by  a  statement  in  writing  of 
the  ground  of  the  removal,  must  be  sent  to  the  parish 
or  union  on  which  it  is  made.  If  the  order  is  submitted 
to,  or  if  no  notice  of  appeal  is  given  within  twenty-one 
days,  the  pauper  is  to  be  removed  accordingly  ;  but 
if  such  notice  is  given  within  that  period,  the  pauper 
is  to  be  kept  where  he  has  become  chargeable,  until 
the  appeal,  if  duly  prosecuted,  shall  have  been  deter- 
mined. The  appeal  is  to  the  court  of  Quarter  Sessions 
having  jurisdiction  in  the  place  from  which  the  removal 
is  directed.  The  court  may  order  the  parish  or  union 
against  which  the  appeal  shall  be  decided,  to  pay 
reasonable  costs  to  the  other  :  and,  where  the  respon- 
dents succeed,  such  costs  will  include  the  relief  and 
maintenance  of  the  pauper  from  the  time  of  the  notice 
of  the  order  of  removal. 

If  a  casual  pauper  has  no  known  place  of  settlement 
in  England,  and  was  not  born  in  Scotland,  Ireland,  or 
some  other  place  to  which  he  may  be  removed,  then 
he  must  remain  of  necessity  in  the  place  where  he  has 
become  chargeable.  And  he  may  claim  relief  there, 
so  long  as  he  continues  to  be  in  want,  upon  the  same 
footing  with  its  settled  poor,  unless  and  until  some 
place  be  afterwards  discovered  wherein  he  may  claim 
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a  settlement.  There  are  also  some  particuiar  cases  in 
which  the  removal  of  a  casual  pauper  to  his  or  her 
place  of  settlement  or  birth  is  illegal ;  for  the  wife 
of  such  a  pauper  cannot,  if  her  husband  has  no  settle- 
ment, be  removed  to  her  place  of  maiden  settlement, 
so  as  to  separate  her  from  her  husband,  unless  by 
mutual  consent ;  nor  can  a  child  (whether  legitimate 
or  otherwise)  be  taken  away  from  its  mother  during 
its  time  of  nurture,  that  is,  until  the  age  of  seven 
years.  And,  even  though  an  order  of  removal  be 
duly  made,  still  if  the  pauper,  by  reason  of  sickness 
or  infirmity,  is  not  in  a  fit  state  to  travel,  the  execution 
of  the  order  must  be  suspended  until  the  Justices  are 
satisfied  that  it  may  be  safely  executed  ;  such  sus- 
pension extending  also  to  any  others  of  the  pauper's 
family  included  in  the  removal  order.  Also,  persons 
in  legal  custody  cannot  be  removed,  under  the  Poor 
Law,  from  the  parish  where  they  are  confined.  It  is 
of  particular  importance  to  remember,  that,  in  general, 
no  person  may  now  be  removed  from  a  parish  or  union 
in  which  he  has  continuously  resided  for  one  whole 
year  next  before  the  application  for  a  warrant  for  his 
removal ;  such  period  of  residence  sufficing  to  ensure 
his  irremovability,  although  it  may  not  confer  on  him 
a  settlement.  This  is  called  a  status  of  irremovability. 
Further,  a  pauper  may  not  be  removed  for  becoming 
chargeable  in  respect  of  relief  made  necessary  by 
sickness  or  accident  ;  unless  the  Justices  shall  state 
in  the  warrant  that  they  are  satisfied  that  the  sickness 
or  accident  will  produce  permanent  disability.  And  a 
woman  residing  with  her  husband  at  the  time  of  his 
death  cannot  be  removed  till  twelve  calendar  months 
afterwards,  if  she  shall  so  long  continue  his  widow  ; 
nor  a  woman  deserted  by  her  husband,  if  after  the 
desertion  she  reside  for  one  year  in  such  a  manner  as 
would,  if  she  were  a  widow,  render  her  irremovable. 
And  a  child  under  the  age  of  sixteen,  whether  legitimate 
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or  illegitimate,  residing  with  his  or  her  father  or  mother, 
step-father  or  step-mother,  or  reputed  father,  may  not 
be  removed  ;  unless  the  person  with  whom  such  child 
is  residing  may  lawfully  be  removed. 

It  will  have  been  observed  that,  during  the  preceding 

paragraphs,  the  expression  '  parish  or  union  '  has  been 

frequently  used  to  indicate  the  place  in  which  a  pauper 

is  '  settled,'  and  which  is,  therefore,  liable  to  maintain 

him.     This  was  necessary,  because,  in  spite  of  the  policy 

laid  down  by  the  Poor  Law  Amendment  Act,   1834 

(p.    528),  a  few  very  populous  parishes    still   remain 

independent  units  of  Poor  Law  administration,  and 

are,  in  effect  (though  not  in  name),  unions.     But  it 

must  be  carefully  remembered  that,   by  the  Union 

Chargeability  Act,  1865,  s.   1,  which  repealed  in  this 

respect  the  enactment  of  1834,  "  all  the  cost  of  relief 

'  to  the  poor,  and  the  expenses  of  the  burial  of  the 

'  dead  body  of  any  poor  person  under  the  direction  of 

'  the  Guardians,  or  any  of  their  officers  duly  authorised, 

'  in  such  union,  thenceforth  incurred,  and  all  charges 

'  thenceforth    incurred    by    the    Guardians    of    such 

'  union  in  respect  of  vaccination  and  registration  fees 

'  and  expenses,  shall  be  charged  upon  the  common 

'  fund    thereof  " — i.e.,   upon   the  fund  produced   by 

the   assessments    of    the  respective  parishes    therein. 

►Statutes    previous    and    subsequent    to    the    Union 

Chargeability  Act,   1865,  have  added  other  liabilities 

to  the  same  fund  ;    so  that,  in  effect,  as  said  above, 

the  parish,  though  still  the  unit  of  settlement  which 

determines   the  liability   of  the   union,   is   no   longer 

itself  the  unit  of  liability,  e.g.,  it  does  not  make  any 

difference  to  the  ratepayers  in  which  of  two  parishes 

in  the  same  union  a  j)auper  is  '  settled.'     Consequently, 

'  settlement  '  cases  are  now,  for  the  most  part,  not 

between  parishes,  but  between  unions. 

A  word  must  be  added  as  to  the  recent  legislation, 
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contained  in  the  Old  Age  Pensions  Acts,  1908  to  1919, 
which  form  an  important  element  in  the  national 
system  for  the  relief  of  indigence.  By  these  Acts 
provision  is  made,  under  specified  conditions,  for  the 
award  of  inalienable  State  pensions  to  persons  of 
limited  means  who  have  attained  the  age  of  seventy, 
and  have  for  twelve  out  of  the  last  twenty  years 
been  British-born  subjects  residing  in  the  United 
Kingdom,  or,  if  naturalised  persons,  have  resided  in 
the  United  Kingdom  for  the  whole  preceding  twenty 
years.  Blind  persons  are  entitled  to  old-age  pensions 
at  the  age  of  fifty.  '  Local  pension  committees  '  are 
appointed  by  the  councils  of  boroughs  and  urban 
districts  having  a  population  of  20,000,  and,  outside 
such  areas,  by  the  county  councils  for  their  respective 
counties.  Such  committees  decide  upon  the  applicant's 
title  to  a  pension  ;  but  the  actual  distribution  is  made 
through  the  Post  Office. 


NOTE  ON  AUTHORITIES. 

[There  are  no  very  recent  editions  of  the  chief  text-books  on  Poor 
Law,  such  as  Archbold,  Glen,  etc.  The  best  short  account  is  Ilalsbunjs 
"  Laws  of  England,"'  art.  "  Poor  Law,''  with  the  recent  cases  collected 
in  the  annual  siqyplement  thereto.'] 


(     539 


CHAPTER  XXIV. 

WAYS    AND    COMMUNICATIONS. 


All  modern  systems  of  law  comprise  a  series  of  regu- 
lations imposed  by  the  State  for  the  common  welfare, 
with  a  view  to  ensuring  efficient  and  safe  methods  of 
transport  of  passengers  and  goods,  whether  by  road, 
rail,  water,  or,  in  this  twentieth  century,  by  air.  In 
this  chapter,  it  is  proposed  briefly  to  consider  the 
whole  subject  of  the  law  relating  to  transport ;  and 
we  shall  carry  out  our  survey  under  three  main  heads, 
viz..  Transport  by  Land  (touching  here  upon  the  law 
relating  to  highways,  bridges,  hackney  carriages, 
locomotives  and  motor  cars,  tramways  and  railways)  ; 
Transport  by  Sea  ;   and  Transport  by  Air. 

I.  Transport  by  Land. 
A.  Highways. 

Definition  of  highways. — A  highway  may  be  defined 
as  a  passage  which  is  open  to  all  the  King's  subjects. 
The  rights  of  the  public  thereon  are  limited  to  those 
of  passing  and  repassing  ;  for  the  ownership  of  the 
soil  is  not  changed  by  the  existence  of  the  highway. 
Thus  in  Harrison  v.  D.  of  Rutland  [1893]  1  Q.  B.  142, 
the  Duke  was  the  owner  of  a  grouse  moor,  over  which 
a  highway  ran.  While  he  and  his  guests  were  engaged 
in  a  grouse  drive  on  the  moor,  the  plaintiff  came  upon 
the  road  with  a  view  to  preventing  the  grouse  from 
flying  towards  the  butts,  and  thus  interfering  with 
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the  Duke's  right  of  sporting.  The  Duke's  keepers 
thereupon  seized  the  plaintiff,  and  restrained  him 
from  further  interference.  He  then  sued  the  Duke 
for  assault.  It  was  held  that,  as  the  Duke  was  the 
owner  of  the  soil  in  the  highway,  any  person  who 
attempted,  as  the  plaintiff  attemj)ted,  to  use  the 
highway  for  any  other  purpose  than  that  of  passing 
and  repassing  over  it,  was  a  trespasser,  and  that  the 
Duke,  as  owner  of  the  soil,  was  justified,  by  his  servants, 
in  using  force  to  prevent  a  continuance  of  the  trespass. 
It  is  not  essential  to  the  existence  of  a  highway 
that  it  should  be  a  thoroughfare  ;  it  may  be  a  cul  de 
sac.  But  as  against  presuming  the  existence  of  a 
public  highway  in  such  a  case  it  has  been  said  that  it 
is  always  a  strong  observation  to  a  jury  that  the  way 
leads  nowhere  ;  and  dedication  of  a  ctil  de  sac  as  a 
highway  is  seldom,  if  ever,  inferred  from  mere  user. 
On  the  other  hand,  the  passage  must  be  a  more  or 
less  defined  way,  leading  from  somewhere  to  some- 
where ;  a  right  to  roam  at  large  is  a  right  unknown 
to  the  law,  except  under  the  express  provisions  of  a 
statute  or  trust.  The  boundary  of  the  highway,  where 
there  are  fences  on  each  side  of  it,  is  presumed  to  be 
such  fences,  if  there  is  nothing  to  show  that  they 
were  not  put  up  as  such  boundaries.  But  the  extent 
of  a  highway  is  always  a  question  of  fact. 

Creation  of  highways. — A  highway  may  be,  or  may 
have  been,  created  under  an  Act  of  Parliament.  In 
default  of  such  an  Act,  a  highway  can  only  be  created 
by  the  dedication  by  the  owner  of  the  soil  of  a  right  of 
passage  to  the  public.  Such  dedication  may  be  express 
or  implied.  Express  dedication  arises  when  the  owner 
of  land  does  any  act  which  unequivocally  indicates  an 
intention  to  give  the  public  a  right  of  passage — for 
instance,  throws  open  a  path  or  a  newly  formed  street 
joining  one  road  to  another.  Dedication  may  be  in- 
ferred from  the  fact  that  the  highway  has  been  used 
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by  the  public  openly,  and  as  of  right,  and  for  so  long 
a  time  that  it  must  have  come  to  the  knowledge  of 
the  owner  that  the  public  were  so  using  it  of  right. 
The  length  of  time  during  which  it  must  have  been 
used  to  raise  the  presumption  of  dedication  varies  ; 
a  longer  time  would  be  required  in  the  case  of  a  non- 
resident than  of  a  resident  owner.  The  period  of  four, 
and  again  of  six  years,  has  been  held  sufficient.  It 
is  doubtful  whether  a  '  limited  owner,'  e.g.,  a  tenant 
for  life,  can  dedicate  to  the  public,  either  expressly 
or  by  implication,  land  which  he  holds  as  such  ;  but 
long-continued  user  by  the  public  throws  on  the 
person  denying  the  existence  of  the  highway  the 
onus  of  showing  that  no  dedication  could  have  been 
lawfully  made.  The  Prescription  Act,  1832  (Vol.  II.. 
pp.  421-426),  has  no  application  to  public  highways. 

Restrictions  ma-y  be  placed  on  the  dedication  by 
the  owner.  For  instance,  he  may  dedicate  the  way  as 
a  footway  only,  and  not  as  a  carriage-way  or  bridle- 
way. Or  again,  he  may  dedicate  it  subject  to  his 
right  to  maintain  existing  obstructions  in  it,  or  to 
plough  it  up  at  certain  times  of  the  year,  or  to  carry 
on  a  market  thereon.  Or  he  may  dedicate  to  the 
public  a  right  of  footway  over  a  road,  over  which  he 
has  already  granted  to  certain  persons  a  private  right 
of  carriage-way.  But  once  a  way  has  been  dedicated 
to  the  public,  the  dedication  cannot  be  revoked. 
"  Once  a  highway,  always  a  highway." 

LiahiliUj  to  repair. — The  moment  a  way  became  a 
highway,  eo  instanti  the  parish  by  the  Common  Law 
became  prima  facie  liable  to  repair.  This  liability  was 
enforced  by  indictment  of  the  inhabitants  of  the  parish, 
a  procedure  which  presents  the  striking  anomaly  of  a 
criminal  remedy  for  what  is,  in  reality,  a  civil  wrong. 
Various  statutes  have,  for  administrative  reasons, 
given  to  other  local  authorities  powers  as  highway 
authorities.     But    by    no    statute    has    this    ultimate 
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liability  of  the  parish  to  repair  highways  repairable 
by  the  inhabitants  at  large  been  removed  ;  and  the 
liabilit}^  of  the  parish  for  repairs  remains  the  under- 
lying principle  of  highway  law.  No  standard  of  repair 
is  fixed  by  law  as  the  duty  of  the  parish.  The  road 
must  be  kept  reasonably  passable  for  the  ordinary 
traffic  of  the  neighbourhood  ;  whether  it  is  so  or  not 
is  a  question  for  the  jury  on  the  trial  of  the  indictment. 
Our  inquiry,  therefore,  must  be  directed  to  the  fol- 
lowing points  : — (1)  what  highways  are  now  repairable 
by  the  inhabitants  at  large  ;  (2)  who  are  the  present 
highway  authorities  ;  (3)  what  are  the  powers  and 
duties  of  the  highway  authorities,  and  how  can  such 
duties  be  enforced.  The  discussion  will  close  by  a  con- 
sideration of  the  methods  of  diverting  highways,  and 
of  nuisances  and  extraordinary  traffic  upon  highways. 
(1)  What  highivays  are  repairable  by  the  inhabitants  at 
large. — At  the  Common  Law,  the  liability  of  the  parish 
was  extinguished  if  the  parish  could  show  either  that 
by  an  Act  of  Parliament  some  other  body  or  person 
(such  as  turnpike  trustees)  was  made  liable  in  express 
substitution  for  the  parish,  or  that  some  other  person 
was  liable  ratio7ie  tenuroe  or  ratione  dausurce.  Liability 
ratione  teiiurm  may  attach  to  occupiers  of  land  adjoining 
the  highway  by  reason  of  their  tenure  of  such  land  ; 
and  it  is  an  obligation  running  with  the  land  and  every 
jDart  of  it.  This  obligation  is  generally  proved  by 
evidence  that  the  occupiers  have,  for  a  great  length 
of  time,  in  fact  repaired  the  highway  ;  such  conduct, 
unexplained,  being  almost  conclusive.  Liability  ratione 
dausurce  arises  in  cases  of  inclosure  by  the  owner  of 
land  adjoining  a  highway  which  formerly  ran  over 
open  country.  In  such  case,  if  the  public  had  acquired 
an  immemorial  right  of  deviation  over  the  adjoining 
land  when  the  road  v/as  impassable,  the  owner,  by 
enclosing  the  adjoining  land,  renders  himself  liable 
ratione   dausurce   to    repair    the    highway.     But    this 
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liability  does  not  arise  in  the  case  of  a  modern  highway, 
where  the  extent  of  the  land  dedicated  is  known,  and 
the  circumstances  of  the  case  exclude  the  right  of 
deviation. 

Many  highways  which  were  formerly  repairable 
ratione  tenurce,  or  ratione  clausur(E,  have  now  become 
repairable  by  the  highway  authorities  in  perpetuity, 
either  under  an  order  of  Justices  made  under  s.  62  of 
the  Highway  Act,  1835,  or  under  agreements  made 
between  those  authorities  and  the  persons  formerly 
liable  to  repair.  When  such  agreements  have  been 
made  in  accordance  with  the  statutorj^  provisions  in 
that  behalf,  in  consideration  of  a  money  payment,  the 
persons  formerly  liable  ratione  tenurce  or  ratione 
clausurce,  and  their  lands,  are  entirely  freed  from  the 
liability  {In  re  Earl  of  Stamford  and  Warrington  [1911] 
1  Ch.  648). 

By  s.  23  of  the  Highway  Act,  1835,  a  great  hmitation 
was  put  upon  the  number  of  roads  repairable  by  the 
inhabitants  at  large.  By  that  statute,  no  road  made 
after  1835  by  any  private  person  or  corporation  is  to 
become  repairable  by  the  inhabitants  at  large,  unless 
the  same  has  been  made  in  a  manner  satisfactory  to 
the  highway  authority,  and  been  formally  adopted, 
as  a  highway  repairable  by  the  inhabitants  at  large, 
by  the  authorities  mentioned  in  that  Act.  By  several 
later  Acts,  however,  highways  may  become  repairable 
by  the  inhabitants  at  large.  Thus  Justices  may,  on 
the  application  of  a  rural  district  council,  declare  a 
private  road  repairable  with  the  consent  of  the  owner 
in  return  for  its  being  made  public  ;  an  urban  or  rural 
authority  may  agree  with  an  owner  of  lands  for  making 
of  roads  at  his  expense,  to  become,  when  made,  re- 
pairable by  the  inhabitants  ;  and  an  urban  authority 
may  (and  in  some  cases  must)  declare  a  street  within 
its  district  when  made  up  a  repairable  highway,  and 
may  in  certain  circumstances  itself  make  new  streets, 
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But  unless  a  highway  made  since  1835  has  become 
repairable  in  one  of  these  waj^s,  or  under  some  other 
statutory  provision,  it  is  not  repairable  by  the  inhabi- 
tants, though  the  public  have  the  right  to  use  it  as  a 
highway  ;  and,  in  fact,  there  are  many  highways  for 
the  repair  of  which  no  one  is  responsible.  Special 
provisions  now  exist  for  the  repair  of  the  class  of 
highways  now  known  as  main  roads,  as  we  shall 
presently  see. 

(2)  The  x)r€sent  highivay  authorities. — We  have  next 
to  inquire  what  public  authorities  are,  at  the  present 
day,  charged  with  the  up-keep  of  highways.  In  con- 
sidering this  question,  it  is  first  necessary  to  point 
out  a  division  of  all  highways  into  '  main  roads  '  and 
'  ordinary  highways.' 

Main  roads  consist  of  two  classes.  First,  any  road 
which  was  a  '  turnpike  road,'  and  has,  since  1870, 
ceased  to  be  a  turnpike  road.  Historically,  turnpike 
roads  were  the  m.ost  important  roads  in  the  kingdom, 
and  were  first  constructed  as  turnpike  roads  about 
the  middle  of  the  eighteenth  century.  Persons  sub- 
scribed among  themselves  with  a  view  either  to  the 
repair  of  existing  roads  or  to  making  and  keeping  in 
repair  new  roads,  and,  under  powers  vested  in  them 
by  Acts  of  Parliament,  erected  gates  on  such  roads, 
and  took  tolls  from  the  persons  who  passed  through 
them.  The  distinctive  mark  of  a  turnpike  road  thus 
was,  that  these  roads  had  toll-gates  upon  them,  and 
that  a  right  existed  to  turn  back  any  one  who  refused 
to  pay  toll  upon  them.  Turnpikes  could  only  be 
erected  on  existing  highways  by  virtue  of  statute  ; 
and,  in  general,  Turnpike  Acts  were  only  made  for 
a  limited  period.  Turnpike  roads  are  now  practically 
extinct,  having  been  '  disturnpiked  '  under  the  pro- 
visions of  various  statutes.  The  second  class  of  main 
roads  are  those  whichthecoimty  authority  had  declared 
before  1888,  or  the  countv  council  may  from  time  to 
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time  declare,  to  be  main  roads,  on  the  ground  that  any 
such  road,  as  a  "  medium  of  communication  between 
"  great  towns,  or  a  thoroughfare  to  a  railway  station, 
"  or  otherwise  "  ought  to  become  a  main  road. 

Main  roads  are,  as  a  rule,  wholly  maintained  and 
repaired  by  county  councils  in  county  areas,  and  by 
county  borough  councils  in  their  areas.  But  when 
county  councils  were  formed  in  1888,  authority  was 
given  to  non-county  boroughs  and  urban  districts 
to  retain  the  powers  and  duties  of  maintaining  and 
repairing  any  main  roads  there  in  existence,  and  also 
to  elect,  within  twelve  months  of  its  declaration  as 
a  main  road,  to  undertake  the  upkeep  of  any  new  main 
road.  Further,  county  councils  may  delegate  their 
powers  over  main  roads  to  borough  and  district  councils. 

'  Ordinary  highways,'  that  is  to  say,  highways  which 
are  not  main  roads,  are  controlled  throughout  the 
country  by  borough  councils,  urban  district  councils, 
and  rural  district  councils,  each  acting  as  the  highway 
authority  in  respect  of  its  own  area.  We  shall  see,  in 
a  later  chapter  (XXVI.),  that  these  bodies  are  also  the 
sanitary  authorities,  so  that,  in  every  countj^  borough, 
all  the  highways,  and  in  every  non-county  borough 
and  urban  and  rural  district,  all  highways  except 
main  roads,  are  under  the  control  of  the  urban  or  rural 
sanitary  authority. 

In  addition  to  these  local  authorities,  a  Road  Board 
was  established  by  the  Development  and  Road 
Improvement  Fund  Act,  1909,  which  had  power  to 
construct  and  maintain  new  roads,  and  to  advance 
money  to  highway  authorities.  These  functions  have 
now  been  taken  over  by  the  Roads  Department  of  the 
Ministry  of  Transport,  which  is  now  the  central 
authority  dealing  with  the  construction,  improvement, 
maintenance  and  development  of  roads: 

The  establishment  of  these  local  highway  authorities 
has  not  relieved  the  parish,  as  such,  of  its  liability  to 
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be  indicted  for  non-repair  of  roads  in  all  cases  in  which 
it  was  so  liable  before  the  great  local  government 
reforms  of  the  last  century.  The  authorities  them- 
selves cannot  be  indicted,  except  that,  under  section  10 
of  the  Highways  and  Locomotives  Act  of  1878,  the 
county  council  may,  when  a  highway  is  out  of  repair 
and  a  local  authority  denies  its  liability  to  repair  it, 
direct  a  bill  of  indictment  to  be  preferred  to  the  next 
practicable  assizes,  with  a  view  to  try  the  liability  of 
the  defaulting  authority.  Still  less  can  an  action  for 
damages  be  brought  against  the  highway  authority 
by  a  person  who  has  suffered  damage  by  reason  of 
its  neglect  of  duty.  An  action  for  damages  for  non- 
feasance, in  the  matter  of  road  repairing,  could  not, 
and  cannot,  be  brought,  even  against  a  parish  ;  a 
fortiori  it  cannot  be  brought  against  a  local  authority. 
An  action  for  damages  can,  however,  be  brought 
against  a  local  authority,  as  much  as  against  any  other 
person,  for  particular  damage  resulting  from  mis- 
feasance on  a  highway,  that  is,  where  the  authority 
has  done  some  act  which  renders  it  dangerous  for  the 
public  to  use  the  highway,  such  as  by  placing  a  heap 
of  stones  upon  the  highway  without  lighting  or  guarding 
them,  and  the  plaintiff  has  suffered  special  damage 
therefrom  {Foreman  v.  Canterbury  Corp.  (1871)  L.  R. 
9  Q.  B.  214). 

At  Common  Law,  the  soil  of  a  highway  remains 
vested  in  the  person  who  dedicates  it  to  the  public,  and 
his  successors  in  title.  The  public  only  acquire  by  the 
dedication  the  right  of  using  the  highway,  not  any 
title  in  the  soil.  But  by  the  Public  Health  Act,  1875, 
s.  149,  highways  in  urban  districts,  if  repairable  by 
the  inhabitants  at  large,  vest  in  the  urban  district 
or  borough  council  as  highway  authority,  and  main 
roads  (except  when  repaired  by  urban  authorities) 
vest  in  the  county  councils.  This  vesting  gives  to  the 
local  authority  a  proprietary  right  in  the  soil  of  the 
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highway,  and  the  pavements,  stones,  and  other  materials 
thereof  ;  but  only  in  that  part  of  it  used  actually  as 
a  highway,  namely,  the  surface  and  that  which  lies 
beneath,  in  so  far  as  it  constitutes  the  made  part  of 
the  highway.  And  it  is  very  doubtful  whether  the 
vesting  of  the  way  in  reality  substantially  enlarges 
the  rights  which  would  otherwise  be  incident  to  the 
authority  as  a  highway  authority.  In  rural  districts,  the 
soil  of  highways  (other  than  main  roads)  remains,  as  at 
the  Common  Law,  vested  in  the  persons  who  dedicated 
them.  When,  as  is  often  the  case,  the  ownership  is 
not  known,  it  is  presumed  to  be  in  the  owners  of  the 
adjoining  lands  {Land  Tax  Commissioners  v.  Central 
London  Railway  [1913]  A.  C.  364). 

It  is  incident  to  the  duties  of  a  highway  authority  to 
protect  all  public  rights  of  way,  remove  obstructions, 
abate  encroachments,  and,  where  necessary,  institute 
legal  proceedings  with  such  objects.  Where  a  highway 
is  repairable  by  some  person  ratiorie  tenurce  (p.  542), 
the  district  council  may,  after  notice,  put  the  way  in 
repair,  and  sue  the  occupier  for  the  cost. 

Any  injury  to  a  highway,  by  which  a  highway  is 
rendered  less  commodious  to  the  persons  using  it,  is 
a  nuisance  and  an  indictable  offence  at  Common  Law  ; 
and  is  also  summarily  punishable.  And  any  person 
who  is  prevented  by  an  obstruction  from  using  the 
highway  may  abate  the  nuisance  so  far  as  is  reasonably 
necessary  to  enable  him  to  use  the  highway  :  but  he 
cannot  do  more  than  this  [Dimes  v.  Pefley  (1850) 
15  Q.  B.  276). 

Locomotives  on  highways,  though  at  first  treated  as 
nuisances,  are  now  permitted,  subject  to  the  provisions, 
and  within  the  limits,  prescribed  by  statute  (pp.  553- 
554).  These  statutes  in  no  way  permit  a  locomotive 
to  be  used  so  as  to  be  a  nuisance,  or  injurious  to  the 
highway.  And  apart  from  this  duty  imposed  on  all 
persons  not  to  injure  the  highway  by  causing  a  nuisance, 
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other  statutes  (Highway  and  Locomotives  Act,  1878, 
and  Locomotives  Act,  1898)  have  enabled  the  local 
authority,  in  cases  where  extraordinary  expenses  have 
been  incurred  in  repairing  a  highway  by  reason  of 
the  damage  caused,  either  by  excessive  weight  or 
by  extraordinary  traffic  thereon,  to  recover  from  any 
person,  by,  or  in  cons3quence  of,  whose  order  such 
weight  or  traffic  has  been  conducted,  the  amount  of 
such  expenses  caused  by  the  damage  arising  from  such 
weight  or  traffic.  Claims  under  £250  must  be  brought 
in  the  county  court.  But  a  limitation  of  time  is 
imposed  for  bringing  these  proceedings  ;  and  they  can 
only  be  brought  upon  the  certificate  of  the  highway 
authority's  surveyor. 

Highways  may  be  stopped  up  or  diverted  under 
statutory  powers,  which  may  either  be  conferred  upon 
some  particular  undertaking,  such  as  a  railway  com- 
pany, or  may  arise  under  Acts  dealing  with  military 
manoeuvres,  or,  lastly,  under  the  Highway  Acts.  The 
last-named  provisions  are  the  most  important.  If  the 
Justices  in  Quarter  Sessions  are  satisfied,  upon  a 
certificate  of  two  Justices  who  have  viewed  the  highway, 
that  it  is  unnecessary,  or  that  it  can  be  replaced  by 
a  new  highway  which  is  nearer  or  more  commodious 
to  the  public,  they  may  make  an  order  for  stopping 
it  up  or  diverting  it,  as  the  case  may  be.  If  a  private 
individual  makes  the  application,  the  consent  of  the 
highway  authority  must  be  obtained  before  the  order 
can  be  made. 

Public  footpaths  are  highways.  Thus  it  is  an 
indictable  nuisance  to  erect  a  gate  or  stile  across  a 
public  footpath,  unless  it  does  not  inconvenience  the 
public  right  of  user.  Footpaths  by  the  side  of  public 
highways  are  repairable  by  the  authorities  liable  to 
maintain  the  roadway. 

The  term  '  street  '  means,  in  ordinary  speech,  a  road 
with  houses  aligned  upon  it  ;    but  it  is  defined  for  the 
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purposes  of  various  statutes  in  a  wider  sense.  There 
are  a  great  number  of  statutory  regulations  governing 
the  powers  and  duties  of  local  authorities  in  relation 
to  streets.  Generally  speaking,  the  local  highway 
authority  is  responsible  for  the  upkeep  of  all  roads, 
alleys,  and  squares,  in  urban  areas,  whether  they  are 
thoroughfares  or  not.  But  when  an  owner  of  land 
builds  houses  thereon,  the  street  so  formed  begins  its 
life  as  a  private  street  ;  and  the  steps  hj  which  it  is 
adopted  by  the  local  authority  will  be  discussed  in  a 
later  chapter  on  Public  Health  (pp.  590-591),  for  the 
powers  of  the  authority  in  this  respect  are  closely 
connected  with  its  position  as  the  urban  sanitary 
authority. 

B.  Bridges. 

Bridges  fall  into  two  main  classes  :  county  bridges 
and  non-county  bridges.  County  bridges  include  all 
bridges  carrying  a  public  highway  over  water,  provided 
that  (a)  they  are  structures  of  some  magnitude,  (b)  they 
have  been  expressly  or  implicitly  adopted  by  the 
inhabitants  of  the  county,  and  (c),  if  they  have  been 
built  since  1803,  that  they  were  erected  under  the 
supervision  of  the  county  surveyor.  County  bridges 
are  repairable  by  the  inhabitants  of  the  county  at 
large  ;  and  it  has  been  said  that  a  parish  as  to  high- 
ways, and  a  county  as  to  bridges,  are  on  the  same 
footing.  The  remedy  for  non-repair  of  a  bridge  was, 
and  still  may  be,  by  indictment  against  the  county  ; 
but  since,  by  the  Local  Government  Act,  1888,  the 
actual  lia])ility  for  repairs  has  been  transferred  to  the 
county  council  or  corporation  of  the  county  borough, 
as  the  case  may  be,  the  indictment  should  now  be 
framed  against  these  bodies.  With  regard  to  the 
approaches  to  the  bridge,  if  the  bridge  was  built  before 
1835,  the  county  is  bound  to  repair,  not  only  the  actual 
structure  of  the  bridge,  but  also  the  highway  for  three 
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hundred  feet  on  each  side  of  the  bridge  ;  but  the 
county  is  only  responsible  for  the  actual  structure  of 
bridges  built  after  that  date.  The  county  council  has 
statutory  power  to  construct  new  bridges  and  to 
improve  old  ones  ;  and  a  similar  power  is  vested  in 
the  Roads  Department  of  the  Ministry  of  Transport, 
which  is  the  central  department  for  bridges,  as  it  is 
for  highways. 

Non-county  bridges  may  be  either  such  bridges  as 
are  by  custom  or  ratione  tenurce  repairable  by  some 
individual  or  body  of  persons,  or  bridges  erected  under 
statutory  powers  by  various  public  undertakmgs,  such 
as  railway  and  canal  companies,  not  necessarily  over 
running  water.  The  former  class  are  now,  like  high- 
ways, repairable  by  the  highways  authorities,  i.e.,  the 
borough,  urban  district,  and  rural  district  councils, 
except  (1)  in  the  case  of  bridges  carrying  main  roads, 
which  are  in  every  case  regarded  as  county  bridges, 
and  (2)  bridges  built  under  statutory  powers.  These 
latter  are  repairable  by  the  undertakers,  whether  the 
statute  directs  them  to  maintain  the  bridge  or  not ; 
for  there  is  a  common  law  obligation  upon  all  persons 
cutting  through  a  highway,  even  though  empowered 
by  statute  to  do  so,  to  maintain  a  bridge  for  all  time 
for  the  passage  of  the  King's  subjects.  But  the  rule 
as  to  the  repair  of  six  hundred  feet  of  approaches  does 
not  apply  to  such  statutory  undertakings  :  their 
liability  extends  to  so  much  of  the  highway  as  has 
been  raised  on  either  side  of  the  bridge  (whether  more 
or  less  than  three  hundred,  feet). 

It  should  be  added  that  the  law  as  to  railway  bridges 
and  level  crossings  is  contained  in  the  Railways  Clauses 
Consolidation  Act,  1845  (8  Vict.  c.  20).  The  railway 
companies  have  to  make  and  maintain  for  ever  any 
bridge  necessitated  by  the  railway,  together  with  the 
approaches  thereto,  and  all  other  necessary  works  in 
connection  therewith. 
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C.  Hackney  and  Stage  Carriages. 

In  urban  districts,  outside  the  Metropolitan  Police 
District,  the  borough  or  urban  council  is  given  power 
to  license  hackney  carriages,  omnibuses,  and  horses, 
ponies,  &c.,  plying  for  hire.  These  powers  are  given 
by  the  Public  Health  Act,  1875,  with  which  are 
incorporated  the  clauses  of  the  Town  Police  Clauses 
Act,  1847,  dealing  with  hackney  carriages.  These 
sections  have  been  extended  to  the  licensing  of  stage 
carriages,  such  as  omnibuses,  by  the  Town  Police 
Clauses  Act,  1889,  The  term  '  hackney  carriage  ' 
includes  every  wheeled  carriage,  whatever  may  be  its 
form  or  construction,  used  in  standing  or  plying  for 
hire  in  any  street  within  the  urban  district.  It  there- 
fore includes  motor  cabs  as  well  as  the  older  horse- 
drawn  four-wheelers  and  hansoms,  and  Bath  chairs 
drawn  by  donkeys  or  hand.  In  the  same  way,  motor 
omnibuses  are  within  the  definition  of  '  omnibus  '  in 
the  Town  Police  Clauses  Act,  1889,  s.  3.  An  omnibus 
is  there  defined  as  including  every  omnibus,  char-a- 
banc,  wagonette,  brake,  stage-coach,  and  other 
carriage  plying  or  standing  for  hire  by,  or  used  to 
carry,  passengers  at  separate  fares  to,  from,  or  in  any 
part  of  the  urban  district ;  but  it  does  not  include 
tram-cars,  carriages  starting  from,  and  previously 
hired  at,  livery  stables  for  particular  passengers,  or 
railway  omnibuses  used  for  conveying  passengers  from 
or  to  a  railway  station. 

As  regards  hackney  carriages,  horses,  and  mules, 
the  urban  authority  has  power  both  to  make  by-laws 
regulating  the  number  of  passengers  to  be  carried,  the 
fares,  the  standing  places  and  other  matters,  and  to 
grant  licences  to  proprietors  and  drivers.  And  persons 
allowing  carriages  to  ply  for  hire,  or  acting  as  drivers, 
without  a  licence,  are  liable  to  fines.  A  small  charge 
may  be  made  for  a  licence  ;   but  these  licences  granted 
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by  the  local  authority  are  not  the  same  as,  and  are 
additional  to,  the  excise  duty  licence  payable  under 
the  Customs  and  Inland  Revenue  Act,  1888,  and  to 
the  registration  fee  payable  to  the  council  of  the  county 
or  county  borough,  on  registration  of  a  motor  cab  or 
motor  omnibus,  under  the  Motor  Car  Act,  1903. 

With  regard  to  omnibuses,  urban  councils  have  no 
power  to  fix  the  fares,  but  may  by  by-law  compel  the 
owner  to  exhibit  a  table  of  fares.  They  have  also 
powers  for  a  variety  of  other  purposes.  Thus  their 
by-laws  may  regulate  the  number  of  passengers  to  be 
carried,  and  may  fix  the  stands  for  omnibuses,  and  the 
points  at  which  they  may  stop  for  a  longer  time  than 
is  necessary  to  take  up  or  set  down  passengers.  By 
the  Local  Government  (Emergency  Provisions)  Act, 
1916  (now  expired),  no  other  routes  than  those  in  use 
on  the  1st  March,  1916,  could  be  used  by  omnibuses 
without  the  consent  of  the  highway  authority. 

Courts  of  summary  jurisdiction  are  empowered  to 
deal  with  many  small  disputes  arising  out  of  the  hiring 
of  hackney  carriages.  Thus,  not  only  are  penalties 
for  breaches  of  the  by-laws  recoverable  in  those 
courts,  but  Justices  have  power  to  determine  disputes 
as  to  fares,  and  to  order  payment  of  the  amount  due, 
and  to  fine  drivers  for  taking  more  than  is  authorised. 
A  driver  is  bound  by  an  agreement  with  the  hirer  to 
take  less  than  the  authorised  fare  ;  but  an  agreement 
made  with  the  hirer  to  pay  more  is  not  binding  on 
him,  and  the  hirer  can  recover  any  excess  paid  by 
him. 

In  London,  hackney  carriages  and  omnibuses  are 
licensed  by  the  Chief  Commissioner  of  Police,  to  whom 
the  Home  Secretary  deputes  the  powers  conferred 
upon  him  by  the  Metropolitan  Carriages  Act,  1869, 
and  the  London  Cab  and  Stage  Carriage  Act,  1907. 
Just  as  in  extra-metropolitan  areas,  the  fares  of 
hackney  carriages,  including  taxi-cabs,  are  fixed  by 
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the  licensing  authority  ;     but   there  is  no  statutory 
power  of  regulating  omnibus  fares. 


D.  Locomotwes  and  Motor  Cars. 

Locomotives  used  on  highways,  with  which  we  are 
here  dealing,  are  divided  into  two  classes — light 
locomotives  and  heavy  locomotives.  Light  locomo- 
tives are  defined  by  the  Locomotives  and  Highways 
Act,  1896,  as  being  vehicles  of  a  less  weight,  when 
unladen,  than  five  tons  (or  as  specified  from  time  to 
time  by  the  Ministry  of  Transport),  which,  if  used  for 
draught  purposes,  do  not  draw  more  than  one  trailer 
(the  total  weight  of  the  locomotive  and  trailer  not  to 
exceed  six  and  one  half  tons),  and  are  so  constructed 
that  no  smoke  issues  therefrom.  In  other  words,  a 
light  locomotive  is  for  all  practical  purposes  identical 
with  a  motor-car  ;  and  the  latter  term  is  used  in  the 
Motor  Car  Act,  1903,  which,  with  the  Act  of  1896  and 
various  amending  statutes,  including  the  Roads  Act, 
1920,  forms  the  existing  code  of  regulations  governing 
the  use  of  these  vehicles.  In  these  statutes,  and  in 
the  various  Orders  in  Council  and  Regulations  issued 
under  them  (down  to  the  Road  Vehicles  (Registration 
and  Licensing)  Regulations,  1921),  will  be  found  all 
the  familiar  rules  relating  to  the  use  of  motor-cars, 
such  as  the  licensing  and  registration  of  the  vehicles 
by  county  and  county  borough  councils  ;  the  licensing 
of  drivers  ;  the  suspension  and  endorsement  of  licences 
for  various  offences  under  the  Acts  ;  the  exhibition 
upon  the  vehicles  of  identification  plates  and  regis- 
tration discs  ;  the  prohibition  of  reckless  and  negligent 
driving.  These  matters  cannot  be  dealt  with  in  any 
further  detail  here.  It  need  only  be  said  that  there 
is  probably  no  sphere  of  our  ordinary  daily  life  which 
is  so  comjDletely  regulated  by  statute  and  by-law,  as 
that  which  relates  to  motor-cars. 
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Heavy  locomotives  comprise  those  mechanically 
propelled  road  vehicles  which,  owing  to  their  weight 
or  construction,  are  not  light  locomotives.  They  are 
subject  to  more  stringent  regulations  contained  in  a 
separate  code  of  Locomotive  Acts  passed  between 
1861  and  1898,  and  amended  in  a  few  minor  particulars 
by  the  Roads  Act,  1920. 


E.  Tramways  and  Light  Railways. 

Statutory  authority  is  required  for  laying  tramways 
or  light  railways  upon  a  public  highway ;  and  tram  lines 
laid  without  such  authority  are  a  nuisance  at  Common 
Law,  and  the  persons  responsible  for  laying  them  may 
be  indicted  for  so  doing.  Power  to  lay  tramways  or 
light  railways  may,  however,  be  obtained  by  Pro- 
visional Order  in  accordance  with  the  provisions  either 
of  the  Tramways  Act,  1870,  or  of  the  Light  Railways 
Act,  1896,  as  amended  by  Part  V.  of  the  Railways  Act, 
1921,  by  a  local  authority  or  a  company.  Generally, 
the  consent  of  the  local  authority  or  road  authority  is 
required  for  making  tramways  ;  and  the  local  authority 
is  empowered,  after  an  interval  of  twenty-one  years, 
to  acquire  the  undertaking  by  compulsory  purchase 
from  the  undertakers.  In  London  most  of  the  tram- 
ways originally  constructed  by  companies  have  now 
been  acquired  by  the  London  County  Council. 

The  local  authority  is  empowered  to  make  certain 
regulations  with  regard  to  the  speed  and  stopping  of 
carriages  running  on  tramways,  and  has  the  same 
power  of  licensing  drivers  and  conductors  that  it 
has  with  regard  to  hackney  carriages  (pp.  551-552). 

The  local  authority,  or  companj'-  which  promotes 
the  tramway,  may  also  make  by-laws,  enforceable  by 
penalties,  for  regulating  the  travelling  of  the  tramways 
belonging  to  it,  and  for  preventing  nuisances  on  its 
premises. 
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Tramways  and  light  railways  are  not  necessarily 
distinguishable  by  the  eye.  The  difference  is  a  purely 
legal  one,  and  can  only  be  solved  by  finding  out 
whether  the  undertaking  in  question  was  constructed 
under  the  provisions  of  the  Tramways  Act,  1870,  or 
under  the  Light  Railways  Acts,  1896  and  1912,  and 
the  Rules  made  under  that  Act  by  the  Board  of  Trade, 
whose  functions  have  now,  under  the  Railways  Act, 
1921,  been  transferred  to  the  Ministry  of  Transport. 
Light  railways  may  run  on  public  highways,  or,  like 
an  ordinary  railway,  on  land  owned  by  the  company. 
The  special  Act  or  Order  under  which  any  given 
railway  was  made  must  always  be  studied  by  those 
who  desire  to  appreciate  the  legal  position  of  a  par- 
ticular railway  ;  and  many  of  the  enactments  relating 
to  railways  apply  to  '  light  railways.' 

F.  Bailways. 

These  are  usually  constructed,  and  to  some  extent 
regulated,  under  the  provisions  of  special  Acts  from 
time  to  time  passed  for  the  purpose  ;  but  these  special 
or  private  Acts  have  certain  features  in  common,  as 
they  usually  incorporate  the  Railways  Clauses  Con- 
solidation Act,  1845,  and,  in  the  case  of  special  Acts 
passed  after  July,  1863,  the  Railways  Clauses  Act, 
1863.  But  there  are  also  general  Acts  passed  for  the 
purpose  of  securing  a  greater  uniformity  in  the 
administration  of  railways,  and  of  safeguarding  the 
interests  and  security  of  the  public  against  the  private 
and  possibly  conflicting  interests  of  shareholders  in 
railway  companies.  Among  these,  special  mention 
may  be  made  of  the  Railway  Regulation  Acts,  1840 
to  1893,  and  the  Railway  and  Canal  Traffic  Acts, 
1854  to  1894.  The  year  1845  is  a  very  important  one 
in  the  history  of  the  law  of  railway  construction  ;  for, 
besides  the  Railways  Clauses  Consolidation  Act,  there 
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were  passed  in  that  year  the  Companies  Clauses 
Consolidation  Act,  1845,  which  consolidated  the  pro- 
visions usually  inserted  in  private  Acts  incorporating 
companies,  like  railway  companies,  engaged  in  work 
of  a  public  nature,  and  the  Lands  Clauses  Consolidation 
Act,  1845,  which  consolidated  the  general  provisions 
applicable  to  the  acquisition  of  land  for  such  purposes,  ~ 
and  the  compensation  to  be  paid. 

Finally,  by  the  Ministry  of  TransjDort  Act,  1919,  and 
the  Railways  Act,  1921,  considerable  advances  have 
been  made  in  the  direction  of  centralising  the  control 
of  railways,  which  are  now,  in  Great  Britain,  grouped 
into  four  main  groups  which  will  eventually  absorb  the 
old  companies. 

The  Ministry  of  Transport  is  entrusted  with  the 
general  supervision  of  all  railways  ;  but  there  is  also 
an  independent  body,  known  as  the  Railway  and 
Canal  Commission,  composed  of  two  Commissioners 
and  one  of  three  selected  Judges  of  the  High  Court. 
The  Commission  is  a  court  of  record  ;  it  has  wide 
judicial  and  administrative  powers  ;  and,  on  questions 
of  law,  its  decisions  may  be  reviewed  by  the  Court  of 
Appeal.  The  Railways  Act,  1921,  confers  upon  the 
Commission  the  power  to  order  (and  upon  the  Minister 
of  Transport  the  power  to  authorise)  any  improvements 
in  railway  facilities  at  a  cost  not  exceeding  £100,000. 
The  Act  also  establishes  certain  other  tribunals,  of 
which  the  most  important  is  a  Railway  Rates  Tribunal, 
which  is  to  take  over  from  the  Commission  its  functions 
as  to  the  settlement  of  various  c^uestions  relating  to 
the  rates  for  the  carriage  of  different  classes  of 
merchandise,  for  terminal  services  [e.g.,  the  storage, 
loading  and  unloading  of  goods  at  terminal  stations), 
and  for  the  conveyance  of  passengers'  luggage. 
Disputes  between  the  railway  companies  and  railway 
servants  as  to  pay  and  conditions  of  service  are  to  be 
referred   to   the    Central    Wages    Board,    from    which 
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there  lies  an  appeal  to  the  National  Wages  Board,  as 
reconstituted  under  the  Act. 

A  few  words  must  be  added  as  to  the  common  law 
and  statutory  position  of  railways,  which  is  not 
affected,  save  for  a  few  slight  modifications,  by  this 
recent  legislation. 

Railway  companies,  as  such,  are  not  bound  to  act 
as  common  carriers  ;  for,  strange  as  it  seems  at  the 
present  day,  it  was  the  original  intention  of  railway 
legislation  that  private  persons  should  run  their  own 
carriages  on  the  railways.  But,  in  so  far  as  the 
company  holds  itself  out  as  a  carrier,  it  is  subject  to 
the  obligations  of  a  common  carrier,  and  to  that 
extent  is  bound  to  carry  {Crouch  v.  L.  ds  N.  W.  R. 
(1854)  14  C.  B.  255).  Under  the  Railway  and  Canal 
Traffic  Act,  1854,  s.  2,  railway  companies  are  bound 
to  afford  reasonable  facilities  for  forwarding  and 
delivering  traffic  ;  that  is  to  say,  since  this  Act,  com- 
panies are  bound  to  carry  traffic  which  they  have 
facilities  for  carrying,  but  they  can  only  be  com- 
pelled to  carry  it  as  ordinary  bailees,  and  not  as 
common  carriers  (Vol.  III.,  pp.  176-179).  As  regards 
passengers,  the  liabilit}'  of  a  railway  company  is  deter- 
mined by  the  application  of  the  usual  rules  of  contract 
and  tort,  subject  to  certain  statutory  modifications. 

The  Railway  Acts  contain  also  provisions  authorising 
the  summary  apprehension  and  punishment  of  engine- 
drivers,  and  other  servants  of  the  company,  guilty  of 
any  misconduct,  and  subjecting  to  punishment  all 
ill-disposed  persons  obstructing  or  injuring  any  railway 
engine  or  carriage,  or  endangering  the  safety  of  the 
passengers.  And,  under  the  provisions  of  the  general 
Acts,  railway  companies,  amongst  other  obligations, 
are  required  to  maintain  and  keep  in  repair  good  and 
sufficient  fences  along  their  lines  ;  to  be  responsible 
in  certain  circumstances  for  fires  caused  by  sparks 
emitted  from  their  engines  ;   to  transport,  at  a  settled 
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rate,  military  and  police  forces  and  mails  ;  to  afford 
all  reasonable  facilities  for  the  conveyance  of  traffic, 
without  any  '  undue  preference  '  of  particular  persons 
or  companies,  or  of  particular  descriptions  of  traffic; 
and  to  permit  and  facilitate  the  introduction  of  electric 
telegraphs  upon  their  lines. 

II.  Transport  by  Water. 

For  the  sake  of  convenience,  even  if  at  the  sacrifice 
of  logical  arrangement,  this  very  wide  subject  must 
be  dealt  with  under  three  heads  :  Canals  ;  Carriage 
of  passengers  by  sea  ;  and  the  general  laws  of  naviga- 
tion by  sea.  Carriage  of  goods  by  sea  and  the  rights  of 
masters  of  ships  and  merchant  seamen,  being  matters 
intimately  connected  with  the  law  of  contract,  will 
be  found  treated  of  in  Volume  III.  (pp.  181-188)  of 
these  Commentaries.  Here  our  task  is  to  consider 
the  provisions  made  by  the  legislature  for  the  safe 
and  efficient  regulation  of  transport  by  water,  rather 
than  the  private  relationship  which  arises  from  a 
contract  of  carriage  between  merchant  and  ship- 
owner, or  from  a  contract  of  service  entered  into  by 
a  seaman. 

A.  Canals. 

The  subject  of  transport  by  inland  waterway,  or 
canal,  is  closely  bound  up  with  that  of  railways.  In 
the  first  place,  not  only  have  canals,  along  with  all 
other  methods  of  internal  transport,  been  recently 
handed  over  to  the  supervision  of  the  Ministry  of 
Transport ;  but  canals,  like  railways,  are  principally 
governed  by  private  Acts  of  Parliament.  In  fact, 
there  are  no  general  enactments,  like  the  great  statutes 
of  1845  to  which  we  referred  above,  applicable  to 
canals  as  such  ;  and,  while  certain  provisions  of  these 
statutes,  as  to   the   acquisition   of  land   and   similar 
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matters,  have  to  be  consulted,  the  rights  and  liabilities 
of  canal  companies  must  be  sought  in  the  particular 
Act  which  created  each  Company. 

In  the  second  place,  most  of  the  canals  in  the 
country  have  now  passed  into  the  hands  of  the  great 
railway  companies  ;  and,  so  far  as  the  charging  of 
tolls  for  the  use  of  canals  is  concerned,  they  are  subject 
to  similar  provisions  to  those  which  govern  railway 
charges.  But  canals  are  not  affected  by  the  Railways 
Act,  1921  ;  and  it  appears  that  questions  relating 
to  the  variation  of  canal  tolls  and  charges  must  be 
referred  to  the  Railway  and  Canal  Commission,  as 
hitherto,  and  not  to  the  new  Railway  Rates  Tribunal. 

Many  of  the  rules  of  law  laid  down  in  other  parts  of 
this  work  will  be  found  to  be  applicable  to  canals. 
Thus,  a  canal  company  is  liable  if  damage  is  caused 
through  its  failure  to  keep  the  canal  in  repair  ;  it  is 
bound  in  perpetuity  to  keep  in  repair  all  bridges  over 
canals,  even  though  its  constituting  statute  does  not 
expressly  create  this  duty  ;  and,  if  it  acts  as  a  carrier 
itself  (in  addition  to  allowing  the  waterway  to  be  used 
by  other  carriers),  it  is  subject  to  the  liabilities  of  other 
common  carriers  (Vol.  III.,  pp.  176-179). 

B.  Carriage  of  Passengers  hy  Sea. 

In  entering  upon  this  subject,  we  are  for  the  first 
time  brought  into  touch  with  the  Merchant  Shipping 
Acts,  with  which  we  shall  be  chiefly  concerned  until 
the  end  of  this  section.  It  is  natural  that,  in  an 
island  nation,  the  central  government  should  take 
into  its  own  hands  the  regulation  of  sea  transport, 
which  must,  directly  or  indirectly,  affect  the  lives  and 
well-being  of  all  its  inhabitants  ;  and  the  extent  to 
which  this  policy  has  been  carried  may  be  judged 
from  the  length  of  the  principal  of  these  Acts,  the 
Merchant  Shipping  Act,  1894,  which  contains  no  fewer 
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than  748  sections,  and  which  has  been  amended  by 
a  succession  of  subsequent  statutes  down  to  the 
Merchant  Shipping  Act,  1921 .  The  executive  functions 
in  regard  to  these  Acts  are  vested  in  the  Board  of 
Trade. 

As  regards  the  carriage  of  passengers  by  sea,  every 
sea -going  steamship,  whether  British  or  foreign,  which 
carries  passengers  to,  from,  or  between  any  places  in 
the  United  Kingdom,  must,  if  it  carries  more  than 
twelve  passengers,  be  surveyed  by  the  Board  of  Trade 
every  year,  and  obtain  a  certificate  applicable  to  the 
voyage,  showing  that  the  provisions  of  the  Merchant 
Shipping  Acts  have  been  complied  with.  In  case  the 
captain  or  person  in  charge  receives  on  board  any 
number  of  passengers  greater  than  the  number  allowed 
by  the  certificate,  the  owner  or  master  is  made  liable 
to  pecuniary  penalties.  And  the  master  of  every  such 
ship  carrying  passengers,  entering  or  leaving  a  port 
in  any  pilotage  district  (whether  pilotage  is  compulsory 
or  not),  must,  unless  he  or  his  mate  has  a  certificate 
enabling  him  to  conduct  the  vessel  himself,  employ  a 
qualified  pilot.  The  masters  of  all  foreign-going  ships, 
and  of  home-trade  passenger  ships,  must  have  certain 
certificates  of  competency  or  of  service  ;  and  if  she 
is  a  foreign-going  steamship,  then  the  ship  must  also 
have  on  board  one  or  two  certificated  engineers, 
according  to  her  size.  And  many  further  regulations 
are  imposed  by  the  Merchant  Shijjping  (Convention) 
Act,  1914,  which  gives  statutory  force  to  an  inter- 
national convention  for  the  safety  of  life  at  sea,  signed 
by  most  of  the  great  Powers  early  in  that  year. 

The  latest  enactment  affecting  passenger  steamers 
is  the  Merchant  Shipping  (Wireless  Telegraphy)  Act, 
1919,  which  provides  that  every  such  vessel  must  be 
furnished  with  a  wireless  telegraph  installation  and  a 
qualified  operator. 

Second,  we  have  to  notice  a  special  series  of  regula- 
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tions  dealing  with  emigrant  ships,  which  are  additional 
to  the  general  regulations  just  mentioned.  The 
Merchant  Shipping  Act,  1894,  defines  an  emigrant 
ship  as  every  sea-going  ship,  whether  British  or 
foreign,  carrying  more  than  fifty  steerage  passengers, 
or  more  such  passengers  than  will  allow  a  certain 
proportion  of  the  ship's  registered  tonnage  for  each 
adult.  The  Act  provides  that  no  such  ship,  unless 
she  be  a  duly  certificated  passenger  steamer,  shall 
clear  out  to  sea,  until  duly  surveyed  and  reported 
seaworthy  (s.  289)  ;  nor  until  the  master  shall  have 
obtained,  from  the  proper  authority  at  the  port  of 
clearance,  a  certificate  that  the  requirements  of  the 
Act  have  been  duly  complied  with,  and  that  the  ship 
is  seaworthy,  in  safe  trim,  and  in  all  respects  fit  for 
her  voyage,  and  her  passengers  and  crew  in  a  fit  state 
to  proceed  (s.  314)  ;  nor  until  the  master  shall  have 
joined  in  a  bond  to  the  Crown  in  the  sum  of  £2000, 
or  (where  neither  the  owners  nor  the  charterers  reside 
in  the  United  Kingdom)  in  the  sum  of  £5000,  con- 
ditioned, inter  alia,  for  the  sea  worthiness  of  the 
vessel.  The  Act  contains  also  a  great  many  provisions 
for  limiting  the  number,  and  ensuring  the  safety  and 
accommodation,  health,  and  welfare,  of  the  passengers. 
It  further  provides,  that  the  master  of  every  ship 
bringing  steerage  passengers  to  the  United  Kingdom, 
from  any  place  out  of  Europe,  and  not  within  the 
Mediterranean  Sea,  shall,  within  twenty-four  hours 
after  arrival,  deliver  to  the  proper  authority  a  correct 
list,  under  his  signature,  specifying  the  names,  ages, 
and  callings  of  all  the  steerage  passengers  embarked, 
and  the  ports  from  whence  they  came,  and  which  of 
them  (if  any)  have  died,  with  the  supposed  cause  of 
death,  or  have  been  born,  during  the  voyage.  If  the 
master  fails  to  deliver  such  list,  or  it  be  wilfully  false, 
he  incurs  a  penalty  not  exceeding  £50  ;  and  if  any 
ship    bringing    steerage    passengers    into    the    United 
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Kingdom  from  any  place  out  of  Europe,  and  not 
within  the  Mediterranean  Sea,  has  on  board  a  greater 
number  of  steerage  passengers  than  is  allowed  by  the 
Act  for  passengers  from  the  United  Kingdom,  the 
master  is  liable  to  a  fine  not  exceeding  £10  for  every 
adult  passenger  constituting  such  excess. 

Further  provision  is  made  for  the  regulation  of 
immigration  by  the  Aliens  Order,  1920,  made  under 
the  Aliens  Restriction  Acts,  1914  and  1919  ;  it  being 
one  of  the  objects  of  these  Acts  to  exclude  undesirable 
immigrants  from  landing  in  this  country.  This  Order 
forms  an  exhaustive  code  dealing  with  the  powers  of 
the  executive  (exercised  by  the  Home  Secretary)  in 
regard  to  the  admission  of  aUens  into  the  country, 
their  supervision  while  resident  here,  and  their  deporta- 
tion, if  they  prove  to  be  unsatisfactory  characters. 
The  provisions  of  the  Order,  which  are  much  more 
drastic  than  the  old  Regulations  under  the  repealed 
Aliens  Act,  1905,  are  carried  out  by  immigration 
officers  appointed  by  the  Home  Secretary  and  by 
medical  inspectors  appointed  by  the  Ministry  of 
Health  ;  and  these  officials  have  power  to  board 
any  vessel,  and  to  detain  or  examine  any  person 
arriving  at  or  leaving  any  port  in  the  United  Kingdom, 
who  is  reasonably  supposed  to  be  an  alien,  in  order 
to  ensure  that  the  Regulations  have  been  complied 
with. 

C.  Merchant  Shipping. 

In  this  section  we  are  to  deal  with  the  laws  relating 
to  Merchant  Shipping  (apart  from  the  carriage  of 
passengers  and  the  carriage  of  goods  by  sea)  ;  and  we 
shall  continue  our  summary  of  the  provisions  of  the 
Merchant  Shipping  Acts  1894  to  1921  under  the 
following  four  heads  : — I.  The  Law  relating  to  Naviga- 
tion ;  II.  The  Law  relating  to  the  Ownership, 
Registration,  and  Transfer  of  British  Ships  ;    III.  The 
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Law  relating  to  Mortgages  of  British  Ships  ;    IV.  The 
Law  relating  to  Pilotage. 

I.  The  Law  relating  to  Navigation. — The  law  relating 
to  the  navigation  of  ships  refers  mainly  to  the  provisions 
made  to  secure  the  safety  of  ships,  and  of  seamen, 
passengers,  and  goods.  The  subject  is  dealt  with  in 
Part  V.  of  the  Merchant  Shipping  Act,  1894,  as 
amended  in  1906.  In  pursuance  of  powers  given  by 
the  Act,  Regulations  have  been  made  by  Order  in 
Council  for  preventing  collisions  at  sea  between 
ships.  The  Regulations  must  be  complied  with  by 
British  ships  everywhere,  and  by  foreign  ships  when 
within  British  jurisdiction,  or  when  outside  the 
jurisdiction,  if  the  ships  belong  to  the  subjects  of 
foreign  governments  with  whose  consent  the  Regula- 
tions have  been  applied  by  Order  in  Council.  Most 
foreign  governments  have  consented  to,  or  made 
provision  for,  the  application  of  the  Regulations  to 
their  own  ships  ;  and  thus  the  Collision  Regulations 
have  acquired  an  international  character.  They 
prescribe  the  lights  to  be  carried  by  ships  at  night, 
the  signals  to  be  made  in  fog,  the  '  rules  of  the  road  ' 
to  be  observed  by  vessels  approaching  each  other  in 
such  a  way  as  to  cause  risk  of  collision,  and  the  measures 
to  be  taken  to  avoid  collision.  It  is  a  misdemeanor, 
punishable  by  fine  or  imprisonment  for  an  owner 
or  master  of  a  ship  wilfully  to  infringe  any  of  the 
Regulations  ;  and  if  any  damage  to  person  or  property 
arises  from  the  non-observance  of  any  of  the  Regula- 
tions, it  is  deemed  to  have  been  occasioned  by  the 
wilful  default  of  the  person  in  charge  of  the  deck  of 
the  ship  at  the  time,  unless  it  is  shown  to  the  satis- 
faction of  the  Court  that  the  circumstances  of  the 
case  made  a  departure  from  the  Regulations  necessary. 
Proof  of  a  departure  from  the  Regulations  is  still 
cogent    'prima  facie    evidence    of    negligence    in    the 
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navigation  of  the  vessel  which  does  so  infringe  the 
Regulations.  In  every  case  of  collision,  it  is  the  duty 
of  the  person  in  charge  of  each  ship,  if  he  can  do  so 
without  danger,  to  stand  by  the  other  vessel  and 
render  assistance  to  her  if  necessary  ;  and  the  master 
is  always  bound  to  render  to  any  person  whomsoever 
(even  to  an  alien  enemy),  who  may  be  found  in  danger 
of  being  lost  at  sea,  such  assistance  as  may  be  possible 
without  serious  danger  to  his  own  vessel,  her  crew, 
or  passengers,  and  on  receipt  of  a  wireless  distress 
call,  to  proceed  to  the  assistance  of  the  distressed  ship 
with  al]  speed.  A  breach  of  these  duties  amounts  to 
a  misdemeanor  ;  and  if  the  offender  holds  a  Board 
of  Trade  certificate  of  competency,  an  inquiry  into 
his  conduct  may  be  held,  and  his  certificate  may  be 
cancelled  or  suspended. 

II.  The  Law  relating  to  the  Ownership,  Registration, 
and  Transfer  of  British  Ships. — The  only  persons  who 
are  qualified  to  own,  in  whole  or  part,  a  British  ship, 
are  natural-born  or  naturalised  British  subjects,  or 
persons  made  denizens,  or  corporate  bodies  established 
under  the  laws  of  some  part  of  His  Majesty's  dominions, 
and  having  their  principal  place  of  business  {i.e.  prima 
facie  the  registered  office)  in  those  dominions.  Thus, 
an  alien  (even  an  alien  friend)  is  not  qualified  to  hold 
any  legal  or  beneficial  interest  in  a  British  ship  ;  but 
a  company  is  so  qualified,  if  formed  under  the  Com- 
panies Acts,  and  having  its  registered  office  in  the 
British  dominions,  although  the  directors  and  share- 
holders are  aliens.  Every  British  ship,  with  the 
exception  of  certain  small  vessels  chiefly  employed 
on  the  coasts,  must  be  registered.  For  the  purpose  of 
the  register,  the  legal  estate  in  a  ship  is  divided  into 
sixty-four  shares  ;  and  there  may  not  be  more  than 
five  registered  joint-owners  of  any  one  share  (Mer- 
chant Shipping  Act,   1894,  s.  5).     Before  registration, 


CHAP.    XXIV. WAYS    AND    COMMUNICATIONS.         565 

the  ship  must  be  surveyed  in  order  to  ascertain 
her  tonnage,  and  to  obtain  particulars  descriptive 
of  her  identity.  A  person  applying  to  be  registered 
as  owner  of  the  ship,  or  of  one  or  more  shares 
in  her,  must  sign  a  declaration  stating  his  quali- 
fication to  own  a  British  ship,  and  that,  to  the 
best  of  his  knowledge,  no  unqualified  person  or  cor- 
poration is  entitled  as  owner  to  any  legal  or  beneficial 
mterest  in  any  share  in  her.  On  registration,  the 
particulars  entered  in  the  register  book  are :  the  name 
of  the  ship,  the  port  to  which  she  belongs  (which  is  the 
port  at  which  she  is  registered),  the  particulars  of  her 
tonnage  and  identity  comprised  in  the  certificate  of 
survey,  the  name  of  her  registered  owner,  or,  if  there 
are  more  owners  than  one,  their  names  and  the  pro- 
portions in  which  they  are  interested  in  her,  and  the 
name  and  address  of  the  manager  or  managing  owner, 
as  the  case  may  be,  of  the  ship.  When  these  require- 
ments have  been  carried  out,  a  certificate  of  registry 
is  granted,  containing  the  particulars  of  the  ship  and 
the  name  of  her  master  ;  and  this  certificate  forms 
part  of  the  ship's  papers,  and  is  carried  by  the  ship 
as  evidence  of  her  identity  and  her  right  to  be  recognised 
as  a  British  ship.  If  an  alien  acquires  any  legal  or 
beneficial  interest  in  a  ship  using  the  British  flag  and 
assuming  the  British  character,  his  interest  is  liable 
to  forfeiture  ;  and  the  ship  may  be  seized  and  brought 
before  a  British  Court  for  adjudication.  But  when 
an  unqualified  person  has  acquired  an  interest  by 
transmission,  or  death,  or  marriage,  he  may,  in  order 
to  avoid  forfeiture,  apply  to  the  Court  for  an  order 
for  the  sale  of  his  interest,  and  payment  to  him  of  the 
proceeds. 

The  property  in  a  British  ship,  or  share  therein, 
unless  it  is  transmitted  by  operation  of  law,  as,  for 
example,  on  the  death  or  bankruptcy  of  the  owner, 
must  be  transferred  by  bill  of  sale.     The  bill  of  sale 
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(which  must  not  be  confused  with  a  bill  of  sale  under 
the  Bill  of  Sale  Acts  (Vol.  II.,  Chap.  XXX.),  which  do 
not  apply  to  ships)  mvist  be  in  the  form  prescribed  by 
the  Merchant  Shipping  Acts,  1894,  ss.  24,  65.  On 
producing  the  bill  of  sale  to  the  registrar,  the  transferee 
is  entitled  to  be  put  on  the  register  as  owner  of  the 
number  of  shares  specified  therein,  after  he  has  made 
the  statutory  declaration  of  his  quahfication  to  own 
such  interest,  and  of  his  belief  that  no  unquahfied 
person  is  interested  in  the  ship. 

III.  The  Law  relating  to  Mortgages  of  British  Ships. — 
A  ship  or  any  share  of  a  ship  may  be  mortgaged  to 
secure  the  payment  of  a  debt.  The  mortgage  may 
be  legal  or  equitable.  A  legal  mortgage  of  a  registered 
ship  is  created  by  a  deed  in  the  form  prescribed  by 
the  Merchant  Shipping  Act,  and,  to  protect  the 
mortgagee  fully,  must  be  registered  in  the  register 
book.  If  there  are  two  or  more  mortgages  in  respect 
of  the  same  ship,  the  mortgage  which  has  been  first 
registered  takes  priority,  although  later  in  date  of 
creation,  and  notwithstanding  any  notice  of  an  earlier 
mortgage.  A  shipowner  is  not,  on  executing  a  mort- 
gage, deemed  to  cease  to  be  owner  of  the  ship.  He 
probably  will  remain  in  possession,  and  employ  the 
ship  for  his  own  benefit  in  any  way  he  thinks  fit. 

The  rights  and  remedies  of  a  registered  mortgagee 
of  a  ship  are  defined  by  statute  and  are  in  most  respects 
similar  to  those  exerciseable  by  a  mortgagee  of  land 
(Vol.  II.,  pp.  108-111),  except  the  power  to  cut  timber  ; 
but  he  has  the  special  right  of  arresting  the  ship  by  an 
action  in  rem  in  the  Admiralty  Court  (Vol  III.,  pp.  620- 
622)  to  secure  payment  of  his  debt . 

IV.  The  Law  relating  to  Pilotage. — This  is  now 
controlled  by  the  Pilotage  Act,  1913.  For  the  purposes 
of  this  statute  a  pilot  means  any  person  '  not  belonging 
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to  a  ship  who  has  the  conduct  thereof,'  and  is  licensed 
by  one  of  the  pilotage  authorities,  of  which  there  are 
some  sixty  in  the  United  Kingdom,  including  Trinity 
House,  to  conduct  the  navigation  of  ships  within  the 
district  of  that  authority,  or  as  a  deep-sea  pilot.  With 
the  exception  that  French  pilots  may  be  granted 
certificates  to  navigate  into  Newhaven  or  Grimsby, 
no  alien  may  hold  a  British  pilotage  certificate  (Aliens 
Restriction  Act,  1919,  s.  4).  It  is  an  offence,  pun- 
ishable by  fine,  for  an  unqualified  pilot  {i.e.  a  pilot 
not  qualified  by  his  licence)  to  act  as  pilot  on  a  ship, 
except  when  no  qualified  pilot  has  offered  to  pilot  the 
ship  ;  or  for  the  master  of  a  ship  knowingly  to  employ 
or  to  continue  to  employ  an  unlicensed  pilot  when  a 
licensed  pilot  has  offered  his  services.  A  pilot  acting 
beyond  the  limits  for  which  he  is  licensed  is  there  an 
unqualified  pilot.  A  pilot  is  entitled  to  remuneration 
for  his  services  at  fixed  rates  ;  and  it  is  an  offence, 
punishable  by  fine,  for  him  to  demand,  or  for  a  master 
to  offer,  any  greater  or  less  sum.  The  master  or  mate 
of  a  vessel  navigating  in  a  pilotage  district  may  him- 
self be  a  pilot  holding  a  pilotage  certificate  for  that 
district ;  so  that  a  licensed  pilot  need  not  be  taken 
on  board  that  ship  in  that  area. 

In  certain  cases,  pilotage  is  compulsory  ;  that  is  to 
say,  it  is  an  offence  if  the  ship,  in  the  vicinity  of  the 
port,  is  not  taken  under  control  by  a  licensed  pilot  of 
the  port.  Thus  pilotage  is  compulsory  in  the  ports 
of  Bristol,  London,  and  Liverpool  ;  but  it  is  not 
compulsory  in  the  English  Channel  or  at  Cardiff  or 
Newcastle.  And  in  every  port,  whether  pilotage  for 
cargo  ships  is  compulsory  or  not,  it  is,  as  we  saw  above, 
compulsory  for  passenger  ships. 

In  the  ports  where  pilotage  was  compulsory,  the 
shipowner  was  formerly  not  liable  for  any  loss  or 
damage  caused  solely  by  the  negligence  of  a  qualified 
pilot  compulsorily  in  charge.     But  this  defence  (known 
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technically  as  the  defence  of  '  compulsory  pilotage  ') 
was  abolished  by  the  Pilotage  Act,  1913  :  that  is  to 
say,  the  owner  or  master  of  a  vessel  is  just  as  much 
liable  for  any  damage  caused  by  the  ship  while  she 
is  under  the  control  of  a  compulsory  pilot,  as  he  would 
be  in  a  non-compulsory  area. 


III.  Transport  by  Air. 

It  has  always  been  a  matter  of  interest,  and  even 
of  contention,  amongst  lawyers  to  predict  the 
mode  in  which  the  Common  Law  would  solve  the 
problems  relating  to  aircraft  ;  and  in  the  last  few 
years  the  question  has  become  of  practical  importance, 
since  the  air  has  been  added  to  the  land  and  sea  as 
one  of  the  regular  media  for  the  transport  of  persons 
and  goods.  Decided  cases  relating  to  the  subject  are 
still  very  few  ;  and  most  of  the  law  which  we  need  to 
consider  for  our  present  purposes  is  contained  in  the 
Air  Navigation  Act,  1920.  The  preamble  to  this  Act 
recites  the  common  law  doctrine  that  the  full  and 
absolute  sovereignty  and  rightful  jurisdiction  of  the 
King  extends  over  the  air  superincumbent  on  all  parts 
of  His  Majesty's  dominions  and  the  territorial  waters 
adjacent  thereto.  The  Act  proceeds  to  give  effect 
to  the  rules  laid  down  for  aerial  traffic  by  an  inter- 
national convention  which  met  in  Paris  in  1919,  by 
authorising  the  issue  of  Orders  in  Council,  when  such 
may  be  required,  to  make  provision  for  such  matters 
as  the  licensing  of  aerodromes  and  of  pilots,  the 
maintenance  of  a  register  of  British  aircraft,  the 
erection  and  control  of  aerial  lighthouses,  and  the 
conditions  under  which  aircraft  may  pass  to  and  from 
the  British  Islands.  At  the  present  time,  no  permanent 
Orders  in  Council  under  the  Act  appear  to  have  been 
issued.  Those  that  are  in  force  are  the  remnants  of 
war  legislation. 
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The  Air  Council  (p.  238)  is  the  department  entrusted 
with  the  supervision  of  civil  as  well  as  military  aviation. 
It  is  authorised  itself  to  construct  aerodromes,  or  to 
empower  certain  local  authorities  to  construct  them, 
and  to  acquire  or  authorise  the  acquisition  of  land 
for  this  purpose. 

The  Act  contains  a  few  detailed  provisions  relating 
to  the  control  of  traffic  in  the  air.  The  chief  of  these 
is  the  statutory  invasion  of  the  old  common  law  rule, 
that  the  air  superincumbent  on  a  man's  land  is  his 
private  property,  by  the  important  provision,  that 
no  action  for  trespass  or  nuisance  may  be  brought 
against  a  pilot  by  reason  of  his  merely  flying  over 
the  land  at  a  reasonable  height.  On  the  other  hand, 
any  damage  done  to  person  or  property  by  the  landing 
or  taking  off  of  an  air-craft,  or  by  any  object  falHng  from 
it  in  its  flight,  may  be  compensated  for  in  an  action 
against  the  owner  of  the  air- craft,  in  which  the  plaintiff 
need  not  give  any  evidence  of  negligence  on  the  -psivt 
of  the  pilot  (s.  9).  The  liability  of  the  air-craft  owner 
is  thus  even  more  absolute  than  that  which  arises 
from  the  principle  of  Rylands  v.  Fletcher  (Vol.  Ill,, 
pp.  380-382).  Further,  a  penalty,  the  maximum  being 
six  months'  imprisonment  with  hard  labour  and  a  fine 
of  £200,  may  be  imposed  by  a  court  of  summary  juris- 
diction upon  any  person  who  is  responsible  for  flying 
his  aeroplane  in  such  a  manner  as  to  be  the  cause  of 
unnecessary  danger  to  any  other  person  or  to  pro- 
perty (s.  10). 

NOTE  ON  AUTHORITIES. 

[All  that  the  student  will  require  for  further  elucidation  of  the  law 
upon  the  various  matters  dealt  with  in  this  chapter  will  be  found  in 
the  appropriate  articles  in  Halshury,  "  Laws  of  England^  Reference 
may  also  he  made  to  : — 

Temperley,  "  Merchant  Shipping  Acts." 
Pratt,  "  Law  of  Highways.''] 
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CHAPTER  XXV. 

THE    LICENSING    LAWS  :      INTOXICATING    LIQUORS    AND 
PLACES    OF   ENTERTAINMENT. 


At  the  Common  Law  there  was  no  restriction  on  the 
manufacture  or  sale  of  intoxicating  liquors  ;  but  the 
subject  presented  a  favourable  sphere  for  interference 
by  the  legislature,  partly  on  the  ground  that  the 
State  ought  to  take  such  measures  to  repress  drunken- 
ness as  are  consistent  with  contemporary  ideas  as 
to  the  liberty  of  the  individual,  but  mainly,  perhaps, 
owing  to  the  fact  that  the  consumption  of  intoxicating 
liquors  is  an  obviously  remunerative  source  of  national 
revenue.  Hence,  throughout  the  statutes  which  have 
from  time  to  time  been  passed  on  the  subject,  both 
these  objects  have  been  kept  in  mind  ;  and,  in  the 
law  as  it  exists  to-day,  it  will  be  found  that  there  are 
two  quite  distinct  types  of  licences  which  have  to  be 
obtained  before  intoxicating  liquors  can  be  sold  by 
retail,  namely,  an  excise  licence,  issued  by  the  revenue 
authorities  both  to  manufacturers  and  to  retailers  of 
intoxicating  liquors,  and  a  Justices'  licence,  issued  by 
the  local  magistrates  authorising — not  the  sale  of 
liquors — but  the  issue  of  the  excise  licence  to  retailers. 
The  excise  licence  is  a  licence  which  is  paid  for,  but 
which  cannot  be  issued  to  retailers  without  the  prior 
issue  of  a  Justices'  licence,  for  which  no  payment  is 
made,  but  which  the  Justices  may  refuse,  if  in  their 
discretion  they  determine  to  do  so.  The  Justices' 
licence  is  thus  an  authority  to  the  revenue  authorities  to 
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issue  an  excise  licence  to  retailers  ;  and,  once  it  has 
been  issued,  the  revenue  authorities  are  bound  to 
issue  the  excise  licence  upon  payment  of  the  necessary- 
duty.  The  excise  licence  alone  is  sufficient  to  enable 
the  manufacture  and  wholesale  trade  in  intoxicating 
liquors  to  be  carried  on  ;  but  it  must  be  preceded 
by  a  Justices'  licence  if  the  applicant  is  desirous  of 
selling  intoxicating  liquor  by  retail.  Thus  the  excise 
licence  is  designed  to  secure  revenue,  and  the  Justices' 
licence  to  prevent  drunkenness.  This  authority  of 
the  Justices  over  intoxicating  liquors  is,  as  we  said  in 
an  earlier  chapter,  a  relic  of  their  formerly  extensive 
administrative  powers. 

We  may  now  turn  to  consider  the  provisions  of  the 
Licensing  (Consolidation)  Act,  1910,  as  amended  by 
the  Licensing  Act,  1921  ;  these  two  statutes  forming 
the  existing  code  upon  the  subject. 

In  the  first  place,  intoxicating  liquors  are  defined 
by  the  Act  of  1910  as  including  spirits,  wine,  beer, 
porter,  cider,  perry,  and  '  sweets  '  ;  this  latter  term 
comprising  liquors  made  from  fruit  and  sugar  which 
have  undergone  a  process  of  fermentation.  But 
liquors  which  neither  exceed  an  original  gravity  of 
1016  degrees,  nor  contain  more  than  two  per  cent,  of 
proof  spirit,  are  not  regarded  as  intoxicating  liquors 
for  the  purposes  of  the  Acts. 

The  next  matter  to  discuss  is  the  nature  of  Justices' 
licences,  and  the  mode  in  which  they  are  obtained. 
They  are  of  two  principal  classes  : — (i)  on-licences, 
which  are  required  for  retailing  intoxicating  liquor 
for  consumption  both  on  and  off  the  premises  where 
it  is  sold,  and  (ii)  oft"-licences,  under  which  liquor  can 
only  be  sold  for  consumption  off  the  premises  where 
it  is  sold. 

(i)  On-licences. — On-licences,  again,  are  of  many 
kinds.  The  first  and  best  known  is  the  '  publican's 
on-licence,'  which  entitles  the  holder  to  take  out  an 
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excise  licence  for  sale  of  any  intoxicating  liquor  for 
consumption  on  or  off  the  premises.  This  is  the 
licence  held  by  the  ordinary  inn  or  fully  licensed  house. 
It  is  only  granted  in  respect  of  premises  of  a  certain 
annual  value. 

Next  in  importance  comes  the  'beer-house  licence,' 
under  which  spirits  cannot  be  sold,  but  under  which 
the  holder  can  obtain  an  excise  licence  for  the  sale  of 
beer,  cider  and  perry,  for  consumption  on  or  off  the 
premises.  In  this  case  also,  the  premises  must  be  of 
a  certain  annual  value,  but  less  than  is  required  for 
a  publican's  licence.  Besides  these,  there  are,  (iii) 
'  cider  licences,'  (iv)  '  wine  licences,'  and  (v)  '  sweets 
licences,'  the  nature  of  which  will  be  gathered  from 
their  names.  An  applicant  for  an  on-licence  may 
apply  for  an  early  closing  licence,  which  requires  him 
to  close  his  premises  an  hour  earlier  than  would  other- 
wise be  required,  or  for  a  six  day  licence,  under  which 
his  premises  must  be  closed  on  the  whole  of  Sundays. 

(ii)  Off-licences. — Off-licences,  which  enable  the 
holder  to  obtain  an  excise  licence  for  sale  for  con- 
sumption off  the  premises  only,  may  be  for  (i)  spirits, 
(ii)  beer,  (iii)  cider,  (iv)  wine,  or  (v)  sweets. 

As  to  the  mode  in  which  Justices'  licences  are 
obtained,  a  neiv  Justices'  licence  is  granted  by  the 
Licensing  Justices,  but  is  not  valid  until  it  is  confirmed 
by  the  confirming  authority.  The  Licensing  Justices 
are,  in  a  county,  the  Justices  acting  in  and  for  the 
petty  sessional  division  (where,  as  is  usually  the  case, 
it  is  also  the  licensing  district),  in  a  county  borough 
the  Licensing  Committee,  and  in  other  boroughs  the 
Licensing  Committee  or  the  whole  body  of  the  borough 
Justices.  The  confirming  authority  is,  in  counties, 
the  Quarter  Sessions,  and  in  boroughs  the  whole  body 
of  Justices  or  (where  there  are  not  ten  borough  Justices 
qualified  to  act)  a  joint  committee  consisting  of  three 
borough  Justices  and  three  Justices  of  the  county. 
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In  the  first  fourteen  days  of  February  in  every  year, 
there  is  held  a  general  annual  licensing  meeting  of  the 
Licensing  Justices,  at  which  applications  for  the  grant 
of  new  licences  and  for  the  renewal  of  old  licences  are 
heard. 

If  the  licensing  authority  grants  a  licence,  the 
applicant  must,  after  an  interval  of  not  less  than 
twenty-one  days,  apply  to  the  confirming  authority 
for  confirmation  of  the  licence  ;  and,  on  that  applica- 
tion, any  person  who  has  opposed  the  grant  before 
the  licensing  authority,  and  no  other  person,  may 
oppose  the  confirmation. 

The  discretion  of  the  Justices  as  regards  the  granting 
of  new  licences  is  an  absolute  discretion,  to  be  exercised, 
not  capriciously,  but  on  reasonable  grounds,  for  the 
good  of  the  neighbourhood  {Sharp  v.  Wakefield  [1891] 
A.  C.  173).  In  granting  new  on-licences,  the  Justices 
may  attach  conditions,  both  as  to  the  payments  to  be 
made,  and  the  tenure  of  the  licence,  and  as  to  other 
matters,  as  they  think  proper  in  the  interests  of  the 
public  ;  and  they  must  attach  a  condition  securing 
to  the  public  any  monopolj^  value  which  is  represented 
by  the  difference  between  the  value  which  the  premises 
will,  in  their  opinion,  bear  when  licensed  and  the  value 
if  not  licensed  (Act  of  1910,  s.  14). 

Duration  and  renewal  of  licences. — Off-licences  can 
be  granted  for  one  year  only  ;  and,  at  the  end  of  that 
period,  expire  unless  they  are  renewed.  But  the 
Justices  may,  if  they  think  fit,  grant  a  new  on-licence 
for  a  term  not  exceeding  seven  years  ;  and  such  a 
licence  does  not  require  renewing  during  the  term. 
Subject  to  the  qualification  that  Justices  cannot  refuse 
to  renew  a  licence  without  hearing  evidence  on  oath 
in  support  of  an  objection  duly  preferred  to  such 
renewal,  the  Justices  have  an  absolute  discretion  to 
refuse  the  renewal  of  any  licence,  except  : — (i)  an 
'  old  '  off-licence  ;    (ii)  an  '  old  '  on-licence  ;    and  (iii) 
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an  '  old  '  beer-house  licence.  An  '  old '  off-licence  is 
an  off-licence  for  the  sale  of  wines,  spirits,  &c.,  which 
was  in  force  on  the  25th  of  June,  1902  ;  and  an  '  old '  on- 
licence  is  a  Justices'  licence  for  the  sale  of  intoxicating 
liquor  (other  than  wine  alone,  or  sweets  alone),  which 
was  in  force  on  the  15th  of  August,  1904.  and  has  been 
since  renewed.  '  Old '  beer-house  licences  are  Justices' 
*  old  '  on-licences  for  the  sale  of  beer  or  cider,  which 
were  granted  in  respect  of  premises  for  which  a 
corresponding  excise  licence  was  in  force  on  the  1st  of 
May,  1869.  In  the  case  of  these  three  Ucences,  the 
discretion  of  the  Justices  to  refuse  renewal  is  limited 
to  certain  grounds  as  follows  : — 

(i)  A  renewal  of  an  old  off-licence  can  only  be  refused 
on  one  of  the  following  grounds  :  (a)  the  bad  character 
of  the  applicant ;  (b)  disorderly  character  of  the  house ; 
and  (c)  misconduct  in  the  management  of  the  business. 

(ii)  In  the  case  of  an  old  on-licence  (not  being  an  old 
beer-house  licence)  the  Justices  can  only  refuse  to 
renew — (a)  on  the  ground  that  the  premises  are  ill- 
conducted  or  structurally  deficient ;  or  (b)  on  grounds 
connected  with  the  character  or  fitness  of  the  proposed 
licensee ;  or  (c)  on  the  ground  that  the  renewal  would 
be  void. 

(iii)  An  application  for  renewal  of  an  old  beer-house 
licence  can  only  be  refused  by  the  Justices  on  one  of 
four  grounds,  which  are  briefly  :  (a)  unsatisfactory 
character  of  the  applicant;  (b)  bad  character  of  the 
house  ;  (c)  previous  forfeiture  of  licence  by  applicant 
for  misconduct ;   and  (d)  legal  disqualification. 

Should  the  licensing  Justices,  in  the  case  of  any 
of  the  above  old  on-licences,  be  of  opinion  that  the 
renewal  of  the  licence  requires  consideration  on  other 
grounds,  they  must  refer  the  matter  to  the  com- 
pensation authority,  i.e.  in  a  county  to  the  Quarter 
Sessions,  in  a  county  borough  to  the  whole  body  of 
Justices  (1910,  s.   18).     This  body  may,  after  giving 
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the  persons  interested  an  opportunity  of  being  heard, 
refuse  the  renewal  of  any  licence  so  referred  to  them, 
subject  to  the  payment  of  compensation.  The  com- 
pensation so  payable  to  those  interested  in  the  licence 
is  paid  from  a  fund  raised  by  a  charge  on  all  persons 
holding  any  of  the  licences  to  which  the  Act  applies, 
in  the  county  or  county  borough  in  which  the  premises 
in  respect  of  which  the  renewal  of  the  licence  was 
refused  are  situate. 

Besides  the  annual  licensing  meeting,  the  Justices 
hold  from  time  to  time  '  transfer  sessions,'  at  which 
they  may  authorise  the  transfer  of  a  licence  from  one 
person  to  another,  and  removals  from  one  premises  to 
other  premises.  They  are  also  empowered  (subject  to 
confirmation  by  the  confirming  authority)  to  grant  pro- 
visional licences  to  persons  interested  in  new  premises 
about  to  be  constructed,  or  in  course  of  construction. 

Debts  for  the  supply  of  intoxicants. — With  a  view  to 
discourage  unnecessary  indulgence  in  drink  generally, 
it  is  enacted  by  the  Sale  of  Spirits  Act,  1750  and  1862, 
commonly  known  as  the  '  Tippling  Acts,'  that  no 
action  shall  be  maintained  for  a  debt  for  spirituous 
liquors  consumed  on  licensed  premises,  unless  bond 
fide  contracted  at  one  time  to  the  amount  of  twenty 
shillings  and  upwards  ;  and,  by  the  County  Courts 
Act,  1888,  that  no  action  shall  be  maintained  for  any 
debt  for  ale,  porter,  beer,  cider,  or  perry  consumed  on 
the  premises  where  the  same  was  sold  or  supplied. 
These  enactments,  although  still  in  force,  are  to  a 
certain  extent  replaced  by  s.  8  of  the  Licensing  Act 
of  1921,  which  makes  it  definitely  illegal,  and  an  offence 
punishable  with  a  fine  of  £30,  for  any  person  to 
consume  or  to  supply  intoxicating  liquors  in  any 
licensed  premises  or  club,  upon  credit,  unless  the 
liquors  are  suppUed  together  with  a  meal,  in  which 
case  they  may  be  paid  for  when  the  meal  is  paid  for. 
This  provision  does  not  apply  to  canteens  and  messes 
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provided  for  the  Forces.  But,  subject  to  this  excep- 
tion, it  is  now  the  law,  that  no  action  will  lie  for  the 
recovery  of  any  debt  incurred  for  the  sale  of  in- 
toxicating liquors  on  Ucensed  premises  or  a  club  ;  and 
all  the  consequences  incident  to  the  illegality  of  a 
contract  (see  Vol.  III.  pp.  43-47)  follow  upon  a  sale 
of  intoxicants  upon  credit  in  such  places. 

Penalties  on  unlicensed  sales  of  liquor  and  ill-conducted 
houses. — If  any  person  sells  or  exposes  for  sale  by  retail 
any  intoxicating  liquor  without  having  a  Justices' 
licence  to  sell  it,  or  at  a  place  where,  by  his  licence, 
he  is  not  authorised  to  sell  it,  he  is  liable,  in  the  case 
of  a  first  offence,  to  a  fine  not  exceeding  £50,  or  to 
imprisonment  with  or  without  hard  labour  for  not 
more  than  one  month  ;  and,  in  the  case  of  a  second 
or  other  subsequent  offence,  the  fine  may  be  as  much 
as  £100,  and  the  imprisonment  three  months  to  six 
months.  On  a  third  conviction,  the  offender  may  be 
disqualified  from  holding  a  licence.  Also,  if  any 
licensed  person  permits  drunkenness,  or  any  violent, 
quarrelsome,  or  riotous  conduct,  on  his  premises,  or 
sells  liquor  to  a  drunken  person,  or  knowingly  sells 
any  spirits  for  consumption  on  the  premises  to  any 
person  apparently  under  the  age  of  sixteen  years,  or 
sells  any  intoxicating  liquor  to  any  person  under  the 
age  of  fourteen  years,  other  than  in  corked  and  sealed 
bottles,  or  permits  his  premises  to  be  used  as  a  brothel, 
or  harbours  on  his  premises  a  constable  on  duty,  or 
bribes  or  attempts  to  bribe  any  constable,  or  suffers 
gaming  or  unlawful  games  to  be  carried  on  on  his 
premises,  then,  for  every  such  offence,  and  for  some 
other  cognate  specified  offences  against  public  order, 
he  is  liable  to  a  fine.  Licence-holders  are  also  pro- 
hibited from  supplying  liquor  to  persons  declared  to 
be  habitual  drunkards,  and  are  made  liable,  if  they 
do  so,  to  a  fine  of  £10  for  the  first  offence,  and  of  £20 
for  any  subsequent  offence. 
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Hours  of  sale. — With  regard  to  the  hours  during 
which  the  sale  of  intoxicating  Hquors  may  be  carried 
on,  the  provisions  of  the  Act  of  1910  have  now  been 
replaced  by  those  of  the  Act  of  1921,  which  are  shortly 
as  follows.  On  week-days  liquor  may  only  be  sold  or 
supplied  during  a  period  of  eight  hours,  beginning  not 
earlier  than  11.0  a.m.  and  ending  not  later  than 
10.0  P.M.,  with  a  break  of  at  least  two  hours  during 
the  afternoon.  In  London  an  extra  hour  is  allowed  ; 
and  the  latest  hour  up  to  which  liquor  may  (if  authorised 
by  the  Justices)  be  supplied  is  11.0  p.m.  instead  of 
10.0  P.M.  These  statutory  hours  may  also  be  extended, 
outside  the  metropolis,  by  an  additional  half-hour  ; 
and  they  may  commence  at  9.0  a.m.  and  continue  to 
10.30  p.m.  But  these  privileges  may  only  be  allowed 
by  the  Justices  where  the  special  requirements  of  the 
district  make  it  desirable.  Subject  to  the  foregoing 
provision,  it  is  left  to  the  discretion  of  the  Licensing 
Justices  of  each  district  to  fix  which  actual  hours 
within  the  above  statutory  limits  are  to  be  the  '  per- 
mitted hours.'  Thus  it  is  open  to  the  Justices,  if  they 
wish  to  do  so,  to  close  all  licensed  premises  in  their 
area  at  an  earlier  hour  than  the  latest  hour  fixed  by 
the  statute.  In  London,  for  instance,  the  Justices 
would  be  acting  within  the  letter  (though  hardly 
within  the  spirit)  of  the  Act,  if  they  were  to  adopt 
as  the  permitted  hours,  11.0  a.m.  to  1.0  p.m.,  and 
3.0  p.m.  to  10.0  p.m.  But  the  Justices  must  aUow  the 
opening  of  licensed  premises  for  the  full  eight  hours 
in  the  day  in  extra-metropolitan  areas,  and  for  nine 
in. London  (s.  1  (1)). 

A  further  provision  of  the  Act  of  1921  (familiarly 
known  as  the  '  theatre  supper  clause  ')  authorises 
the  addition  of  an  extra  hour  after  the  evening  closing 
hour  fixed  by  the  magistrates  for  the  sale  of  intoxicants 
for  consumption  at  a  meal  supplied  at  the  same  time, 
and  in  such  portion  of  the  premises  as  is  usually  set 

s.c. — VOL.  I.  2  r 
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apart  for  meals  (s.  3).  In  the  cumbrous  language 
of  the  Act,  this  privilege  is  only  extended  to  premises 
which  are  "  bond  fide  used  or  intended  to  be  used 
"  for  the  purpose  of  habitually  providing,  for  the 
"  accommodation  of  persons  frequenting  the  premises, 
"  substantial  refreshment,  to  which  the  sale  and  supply 
"  of  intoxicating  liquor  is  ancillary." 

On  Sundays  all  licensed  premises  are  closed  in  Wales 
and  Monmouthshire,  but  in  England  intoxicating 
liquors  may  be  sold  or  supplied  on  Sundays,  Christmas 
Day,  and  Good  Friday,  during  a  maximum  of  five 
hours  ;  the  actual  hours  being  selected  by  the  Justices 
for  the  district,  provided  that  not  more  than  two 
are  to  be  between  twelve  noon  and  3.0  p.m.,  and  not 
more  than  three  between  6.0  p.m.  and  10.0  p.m.,  and 
(apparently)  that  no  sales  are  to  take  place  before 
12  noon,  between  3.0  p.m.  and  6.0  p.m.,  or  after  10.0  p.m. 
In  Wales,  Christmas  Day  and  Good  Friday  are  put 
on  the  same  footing  as  an  English  Sunday. 

The  effect  of  these  regulations  is  that,  except  during 
the  '  permitted  hours,'  no  licensee  may  sell  or  supply 
intoxicating  liquor  upon  the  licensed  premises,  whether 
for  on  or  off  consumption,  and  no  consumer  may 
consume  intoxicating  liquors  in  licensed  premises  or 
take  them  from  licensed  premises.  The  penalty  for 
a  breach  of  these  regulations  is  a  fine  of  £30.  But 
there  are  a  few  relaxations  from  these  drastic  pro- 
hibitions. Any  person  resident  in  the  licensed 
premises  may  be  supplied  with  intoxicating  liquor  at 
any  time.  Intoxicants  may  be  ordered  and  despatched 
from  the  premises  during  prohibited  hours.  Private 
friends  of  the  licensee  may  be  supplied  with  liquor  at 
any  time.  Any  person  who  has  ordered  liquor  with 
a  meal  may  continue  to  drink  the  liquor  for  a  further 
half-hour  after  closing  time.  And,  finally,  mihtary, 
naval,  and  air  force  messes  and  canteens  are  exempt 
from  the  rules. 
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Clubs. — The  enactments  as  to  the  sale  of  intoxicating 
liquors  are  now  applied  to  clubs  in  which  intoxicating 
liquors  are  sold  ;  and  every  such  club  must  be  regis- 
tered with  the  clerk  to  the  Justices,  and  its  rules  must 
include  a  statement  of  the  '  permitted  hours  '  applicable 
to  the  club.  But  such  registration  does  not  constitute 
the  club  licensed  premises,  or  render  legal  any  sale 
of  intoxicating  liquor  which  would  otherwise  be  illegal. 
In  an  unregistered  club,  intoxicating  liquor  may  not 
be  sold,  under  heavy  penalties.  If  a  club  is  not 
conducted  in  good  faith  as  a  club,  or  there  is  frequent 
drunkenness,  or  there  are  illegal  sales  of  intoxicating 
liquor  on  the  premises,  or  if  persons  who  are  not 
members  are  habitually  admitted  merely  for  the 
purpose  of  obtaining  drink,  or  are  habitually  admitted 
as  members  without  an  interval  of  forty-eight  hours 
between  their  nomination  and  admission,  or  if  the 
supply  of  intoxicating  liquor  is  not  under  the  control 
of  the  members,  or  the  committee  appointed  by  the 
members,  the  club  may  be  struck  off  the  register  by 
a  court  of  summary  jurisdiction,  on  complaint  in 
writing  made  by  any  person  (Act  of  1910,  s.  95).  And 
if  a  Justice  of  the  Peace  is  satisfied,  by  information 
on  oath,  that  there  is  reasonable  ground  for  thinking 
that  a  registered  club  should  be  struck  off  the  register, 
he  may  grant  a  search  warrant  to  a  constable  to  enter 
the  club  (s.  96). 

Theatres. — The  Theatres  Act,  1843,  is  the  principal 
Act  on  this  subject.  It  prohibits  all  persons  from 
having  or  keeping  any  house  or  other  place  of  public 
resort  in  Great  Britain,  for  the  public  performance 
of  stage  plays,  including  all  dramatic  performances 
which  involve  dialogue,  unless  they  shall  have  either 
(i)  the  authority  of  letters  patent  from  the  Crown  (as 
is  the  case  with  Covent  Garden  Theatre),  or  (ii)  a  licence 
from  the  Lord  Chamberlain  of  the  Household,  whose 
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jurisdiction  extends  to  all  the  central  London  theatres, 
or  (iii)  a  licence  granted  by  the  council  of  a  county  or 
county  borough,  save  that  no  licence  is  in  force  in 
Oxford  or  Cambridge,  or  within  fourteen  miles  of  the 
same,  without  the  consent  of  the  chancellor  or  vice- 
chancellor  of  these  universities.  Penalties  are  imposed 
on  any  person  who,  for  hire,  acts,  or  causes  to  be  acted, 
any  part  of  a  stage  play,  in  a  place  (not  being  a  patent 
theatre)  which  is  not  duly  licensed.  Moreover,  county 
councils  are  empowered  to  make  suitable  rules  for 
ensuring  order  and  decency  in  the  theatres  licensed 
by  them,  and  for  regulating  the  times  when  they  are 
to  be  open.  But  these  rules  may  be  rescinded  or 
altered  by  a  Secretary  of  State. 

The  Theatres  Act,  1843,  s.  12,  has  also  provided, 
that  one  copy  of  every  new  stage  play,  and  of  every 
new  act,  scene,  part,  prologue,  or  epilogue  of  a  play, 
intended  to  be  acted  for  hire  at  any  theatre  in  Great 
Britain,  shall  be  sent  seven  days  previously  to  the 
Lord  Chamberlain  for  his  allowance,  and  that,  without 
such  allowance,  it  shall  not  be  lawful  to  act  the  same. 
The  Lord  Chamberlain  may  also  forbid  (under  penalties 
in  case  of  disobedience)  the  representation  or  per- 
formance of  any  stage  play,  or  part  thereof,  in  any 
theatre  whatever,  whenever  such  a  course  shall  appear 
to  him  advisable  ;  whether  for  the  preservation  of 
good  manners  or  decorum,  or  with  a  view  to  preserve 
the  public  peace  (s.  14). 

Cinematograph  theatres  are  governed  by  the  Cine- 
matograph Act,  1909,  under  the  terms  of  which  no 
public  cinematograph  exhibition  may  be  given  unless 
(a)  the  Home  Secretary's  general  regulations  relating 
to  cinematographs  have  been  complied  with,  and  (b) 
the  premises  have  been  licensed,  either  by  the  Lord 
Chamberlain  (in  his  area),  or  by  the  county  or  county 
borough  council,   which  may  ^delegate  its  powers  to 
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district  councils  or  Justices  in  Petty  Sessions.  The 
licensing  authority  may  attach  conditions  to  the  grant 
of  a  licence  ;  but  it  has  been  held  {Theatre  de  Luxe, 
Halifax,  Ltd.  v.  Gledhill  [1915]  2  K.  B.  49)  that  a  condi- 
tion that  after  9  p.m.  no  child  should  be  admitted  to 
the  premises  unless  accompanied  by  a  parent  or 
guardian,  is  ultra  vires  the  powers  of  the  county  council. 

Licences  are  also  in  some  cases  required  for  the  use 
of  premises  for  music  and  dancing.  Such  licences 
must  be  applied  for  throughout  the  area  of  the  London 
County  Council,  which  is  the  licensing  authority  for 
this  purpose.  Outside  London,  these  licences  are  onlj^ 
required  in  places  where  such  amusements  are  regulated 
by  local  Acts,  or  where  urban  authorities  (including, 
of  course,  borough  councils)  have  adopted  powers 
under  Part  IV.  of  the  Public  Health  Acts  Amendment 
Act,  1890,  by  virtue  of  which  the  Licensing  Justices 
obtain  jurisdiction  over  such  premises. 


NOTE  ON  AUTHORITIES. 

[Paterson,   "  Annual  Licensing    Acts,''    deals    with    all    types    of 
licensing  laiv.] 


(    582    ) 


CHAPTER  XXVI. 

PUBLIC   HEALTH. 


The  nomenclature  of  the  Parliamentary  enactments 
relating    to    local    government    has    not    been    very 
happily  devised  ;    and  this  is  particularly  so  in  the 
case  of  the  statutes  relating  to  Public  Health,     The 
PubUc  Health  Acts  now  in  force,  beginning  with  the 
Public  Health  Act  of  1875  (with  its  343  sections),  and 
extending  to  the  Public  Health  Act,  1908,  deal  with 
many  subjects  which  have  little  to  do  with  the  health 
of  the  pubhc  ;    and  the  practising  lawyer  knows  that 
it  is  amongst  these  Acts  that  he  must  look  for  much 
of  the  law  relatmg  to  general  matters  of  local  ad- 
ministration.    For  instance,  it  is  in  the  Public  Health 
Acts  that  there  will  be  found  the  statutory  authority 
under    which    local    authorities    are    empowered    to 
regulate  traffic  in  the  streets,  to  prevent  the  hawking 
of  articles  on  an  esplanade,  to  provide  for  the  good 
conduct   of  persons   using   the  sea-shore,   to  register 
dealers  in  old  metal  and  marine  stores,  to  prohibit 
the  erection  of  sky-signs,  to  maintain  public  clocks, 
to   make   by-laws   for   the   regulation   of   any   public 
walk  or  pleasure  ground,  and  so  on.     In  other  words, 
the   law   relating   to    public    health   includes  a  great 
number  of  the  minutiae  of  local  administration,  and 
is  in  many  respects  synonymous  with  local  govern- 
ment law.     From  this  point  of  view,  the  transfer  of 
the  powers  of  the  old  Local  Government  Board  to 
the  Ministry  of  Health,   which  was  effected  by  the 
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Ministry  of  Health  Act,  1919,  and  the  various  Orders 
in  Council  made  thereunder,  is  not  so  anomalous  as 
would  appear  at  first  sight. 

On  the  other  hand,  it  must  not  be  supposed  that 
the  Public  Health  Acts  form  the  only  repository  of 
the  law  relating  to  the  health  of  the  people.  Thus, 
the  Vaccination  Acts,  1867  to  1907,  which  render 
vaccination  against  small-pox  free  and  compulsory, 
except  where  the  parent  makes  a  statutory  declara- 
tion that  vaccination  would  be  prejudicial  to  the 
health  of  the  child,  form  a  little  code  of  their  own, 
quite  independent  of  the  Public  Health  Acts.  And, 
at  the  end  of  tliis  chapter,  we  shall  mention  a  few 
more  Acts  of  Parliament  which  are  concerned  with 
public  health,  but  are  technically  distinct  from  Public 
Health  legislation. 

The  Ministry  of  Health  is  the  central  authority 
which  supervises  the  discharge  of  their  duties  by 
the  local  sanitary  authorities.  These  local  sanitary 
authorities  are,  as  we  have  seen  in  Part  VI.,  in  London 
the  metropolitan  borough  councils  (the  Common 
Council  for  the  City  of  London),  and,  in  the  rest  of 
the  country,  borough  councils,  urban  (district)  councils, 
and  rural  (district)  councils  ;  though  the  last-named 
authorities  have  not  the  same  wide  powers  of  making 
by-laws  as  borough  and  urban  councils,  except  with 
the  sanction  of  the  Ministry  of  Health.  It  will  be 
seen  that,  generally  speaking,  no  county  council,  as 
such,  has  any  direct  authority  over  public  health  : 
county  borough  councils  are  sanitary  authorities 
because  they  are  borough  councils,  not  because  they 
are  county  councils.  But  every  county  council  has 
to  appoint  a  medical  officer  of  health,  and  has  con- 
siderable powers  of  control  over  the  subordinate 
authorities  in  its  area.  In  an  extreme  case,  it  may 
itself  carry  out  the  duties  of  a  defaulting  authority. 

The  constitution  and  method  of  election  of  these 
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councils  have  already  been  sufficiently  considered 
(Chap.  XIX.);  and  we  shall  now  give  a  brief  account 
of  the  chief  powers  and  duties  relating  to  public 
health  which  are  given  to  them  by  the  Public  Health 
Act,  1875,  and  the  numerous  Acts  amending  it,  of 
which  the  most  important  are  those  of  1890  and 
1907.  But  it  must  be  borne  in  mind  throughout, 
that  the  Public  Health  Acts,  as  such,  do  not  apply 
to  London,  although,  under  a  variety  of  statutes, 
the  metropolitan  borough  councils  have  much  the 
same  powers  and  duties  as  the  extra-metropolitan 
sanitary  authorities  have.  The  chief  Acts  relating 
to  public  health  in  London  are  the  Metropolis  Manage- 
ment Acts,  1855  to  1899,  and  the  Public  Health 
(London)  Act,  1891,  which  follows  much  the  same 
lines  as  those  of  the  Public  Health  Act,  1875,  in  its 
application  to  the  rest  of  the  country. 

I.  Sewers  and  Drains. 

All  district  councils  are  charged  with  the  duty  of 
providing  sewers  for  the  drainage  of  their  districts. 
They  may  lay  such  sewers  under  streets,  and  (on 
payment  of  compensation)  in  private  land.  They 
must  also  provide  some  means  of  disposing  of  the 
sewage  flowing  through  the  sewers  ;  but  they  are 
expressly  forbidden  to  cause  or  permit  such  sewage 
to  pollute  any  river,  stream,  or  lake.  The  sewers 
within  a  district,  whether  provided  by  the  council 
or  by  any  other  person  or  body,  are,  with  certain 
exceptions,  vested  in  the  council,  whose  duty  it  is 
to  keep  them  in  repair,  and  generally  in  such  condition 
as  not  to  be  a  nuisance.  Questions  often  arise  whether 
a  thing  is  a  sewer,  in  which  case  the  liability  is  on 
the  council,  or  a  drain,  in  which  case  it  is  on  the 
private  individual  on  whose  land  it  is.  Speaking 
generally,  a  drain  is  that  which  receives  the  drainage 
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of  one  building,  or  of  premises  within  the  same  curti- 
lage ;  while  a  sewer  is  any  other  kind  of  drain,  and 
particularly  one  which  receives  the  drainage  of  two 
or  more  separate  houses.  The  district  councils  are 
also  charged  with  the  duty  of  seeing  that  every 
dwelling-house  is  provided  with  drains  sufficient  for 
the  effectual  drainage  thereof,  and  with  sufficient 
sanitary  conveniences,  such  as  water-closets,  earth- 
closets  or  privies,  and  ashpits,  and  that  such  drains 
and  conveniences  are  kept  in  proper  order  and  con- 
dition. The  district  councils  may  themselves  provide 
public  sanitary  conveniences. 

District  councils  have  also  important  powers  and 
duties  in  connection  with  the  cleansing  of  streets, 
the  removal  and  disposal  of  house  refuse,  and  the 
cleansing  of  privies,  ashpits,  and  cesspools. 

II.  Water  Supply. 

The  next  of  the  powers  and  duties  of  district  councils 
relates  to  the  provision  of  a  water  supply.  This  can 
be  made  by  the  construction,  purchase,  or  lease  of 
water- works,  and  the  purchase  of  necessary  water 
rights,  or  by  contracting  with  any  person  or  body  for 
a  supply  of  water.  The  councils  cannot,  however, 
construct  any  water- works  within  the  limits  of  supply 
of  any  company  which  has  parliamentary  powers  of 
supply,  so  long  as  that  company  is  able  and  willing 
to  afford  a  supply  proper  and  sufficient  for  public 
and  private  purposes.  When  councils  do  supply 
water,  they  may  charge  water  rates  and  rents,  and 
act  generally  in  the  same  way  as  a  company  under 
the  Waterworks  Clauses  Acts,  1847  and  18G3,  the 
provisions  of  which  are,  for  the  most  part,  incor- 
porated into  the  Public  Health  Act,  1875.  Councils 
are  also  empowered  and  required  to  sec  that  inhabited 
dwelling-houses    are   properly    supplied    with    water ; 
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and  the  owners  of  such  houses  may  be  compelled  to 
provide  a  supply,  either  under  the  Act  of  1875,  or 
under  the  Pubhc  Health  (Water)  Act,  1878,  which 
gave  the  councils  increased  powers,  especially  in 
rural  districts.  All  public  pumps,  weUs,  and  works 
used  for  the  gratuitous  supply  of  water  to  the  in- 
habitants of  a  district,  are  vested  in  the  council  of 
that  district  ;  and  the  councils  have  power  to  close 
polluted  wells,  whether  public  or  private. 

III.  Dwelling  Places. 

Sanitary  authorities  have  important  powers  and 
duties  with  reference  to  the  occupation  of  cellar 
dwellings,  the  registration  and  inspection  of  common 
lodging-houses,  and  the  regulation  by  means  of  by- 
laws of  houses  (other  than  common  lodging-houses) 
let  in  lodgings.  But  the  most  important  powers  in 
relation  to  housing  are  those  contained  in  the  Housing 
Acts,  1890  to  1921,  to  which  reference  will  presently 
be  made. 

IV.  Nuisances. 

The  Act  of  1875  enumerates  certain  things  which 
are  described  as  '  nuisances  liable  to  be  dealt  with 
summarily.'  These  include  buildings  in  such  a  state 
as  to  be  a  nuisance  or  injurious  to  health  ;  any  pool, 
ditch,  privy,  cesspool,  drain,  ashpit,  &c.,  in  a  similar 
state  ;  any  animal  kept  so  as  to  be,  and  any  accumu- 
lation or  deposit  which  is,  a  nuisance  or  injurious 
to  health  ;  any  house  which  is  overcrowded  ;  any 
factory  not  kept  clean  or  properly  ventilated,  or 
overcrowded  ;  any  furnace  which  does  not  consume 
its  own  smoke  ;  and  any  chimney  (not  being  a  chimney 
of  a  private  dwelling-house)  which  gives  off  black 
smoke  in  such  quantity  as  to  be  a  nuisance.  District 
councils  are  required,   on  being  informed  of  any  of 
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these  nuisances,  to  serve  a  notice  on  the  person  causing 
them,  or,  if  he  cannot  be  found,  on  the  owner  or 
occupier  of  the  premises  where  they  exist,  requiring 
him  to  abate  the  nuisance.  If  he  fails  to  do  so,  he 
may  be  summoned  before  the  Justices,  who  may  make 
an  order  upon  him  to  abate  the  nuisance  or  to  prevent 
its  recurrence  ;  and  if  he  does  not  obey  the  order 
he  is  Hable  to  penalties.  If  it  is  thought  that  the 
summary  remedy  is  insufficient,  a  council  may  bring 
an  action  for  an  injunction  in  the  High  Court  ;  but 
in  that  case  the  courts  have  held  that  the  action  must 
be  in  the  name  of  the  Attorney-General  {Tottenham 
U.  D.  C.  V.  Williamson  [1896]  2  Q.  B.  353).  Penalties 
are  imposed  on  persons  who  establish  certain  offensive 
trades  in  urban  districts  ;  and  powers  are  conferred 
on  urban  councils  to  restrain  the  carrying  on  of  trades 
which  cause  effluvia. 


V.  Unsound  Food  and  Drink. 

The  provisions  of  the  Act  of  1875  relating  to  un- 
sound meat  are  now,  by  the  Public  Health  Acts 
Amendment  Act,  1890,  extended  to  all  articles  of 
food.  These  provisions  enable  the  medical  officer 
of  health  or  inspector  of  nuisances  to  enter  any 
premises,  and  inspect  anything  exposed  for  sale  or 
deposited  for  the  purpose  of  sale  or  preparation  for 
sale,  and  intended  for  human  food.  If  the  article 
appear  on  inspection  to  be  unsound  or  unwholesome, 
he  may  seize  it  and  convey  it  before  a  Justice  to  be 
condemned  ;  and  the  person  to  whom  it  belonged, 
or  on  whose  premises  it  was  found,  is  liable  to  penalties. 

In  addition  to  these  provisions,  there  are  penalties 
imposed  upon  those  who  sell  adulterated  food,  or  foods 
deficient  in  their  natural  quality,  by  the  Sale  of  Food 
and  Drugs  Acts,  1875-1907.  And  by  the  Milk  and 
Dairies  (ConsoUdation)  Act,  1915,  stringent  measures 
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may  be  taken  by  local  authorities  to  ensure  the  purity 
of  milk.  We  must  also  mention  in  passing  the  im- 
portant provision  of  s.  6  of  the  Food  and  Drugs  Act, 
1875,  which  is  one  of  the  most  important  safeguards 
for  the  consumer,  and  which  has  been  the  subject  of 
much  litigation.  It  provides  that  no  person  shall 
sell,  to  the  prejudice  of  the  purchaser,  any  article  of 
food  or  any  drug  which  is  not  of  the  nature,  substance, 
and  quality  of  the  article  demanded  by  the  purchaser. 
It  should  be  added  that,  for  the  purpose  of  the  Food 
and  Drugs  Acts,  the  word   '  food  '  includes   '  drink.' 


VI.  Infectious  Diseases. 

The  provisions  of  the  Public  Health  Act,  1875, 
relating  to  infectious  diseases,  have  been  greatly 
extended  and  amended  by  later  Acts — the  Epidemic 
and  Other  Diseases  Prevention  Act,  1883,  the  Public 
Health  (Ships)  Act,  1885,  the  Infectious  Diseases 
(Prevention)  Act,  1890,  the  Pubhc  Health  (Ports) 
Act,  1896,  the  Public  Health  Act,  1907,  and  the  Public 
Health  (Prevention  and  Treatment  of  Disease)  Act, 
1913.  Another  important  Act  is  the  Infectious 
Diseases  (Notification)  Act,  1889,  oiiginally  an 
'  adoptive  '  Act,  but  now  made  compulsory  by  the 
Infectious  Disease  (Notification)  Extension  Act,  1899. 
It  requires  the  head  of  the  family  to  which  belongs 
any  person  suffering  from  a  dangerous  infectious 
disease,  and  every  medical  practitioner  attending 
such  person,  under  penalty  of  a  fine,  to  notify  the 
fact  to  the  medical  officer  of  health  for  the  district. 
The  medical  practitioner  receives  a  fee  for  each  notifi- 
cation. The  diseases  to  which  the  Act  applies  in- 
clude small-pox,  cholera,  diphtheria,  membranous 
croup,  erysipelas,  scarlet  fever,  typhus,  typhoid, 
enteric,  relapsing,  continued,  or  puerperal  fever,  and, 
by  subsequent  orders  of  the  Local  Government  Board 
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(now  the  Ministry  of  Health),  practically  all  other 
infectious  diseases  are  notifiable.  Venereal  diseases 
are  not  notifiable ;  but  the  Venereal  Disease  Act, 
1917,  forbids  the  treatment  of  them  by  any  persons 
other  than  duly  qualified  medical  men,  and  the  ad- 
vertisement of  any  remedies  for  them,  except  upon 
the  sanction  of  the  Ministry  of  Health.  Further, 
by  the  Public  Health  (Venereal  Diseases)  Regulations, 
1916  (made  under  the  general  powers  conferred  upon 
the  Ministry  of  Health  to  combat  infectious  diseases), 
free  treatment  centres  for  those  sufifering  from  venereal 
diseases  have  been  opened  in  every  part  of  the  country. 
Amongst  the  measures  which  the  sanitary  authority 
may  take  to  prevent  the  spread  of  infectious  disease 
are  the  following.  It  may  require  a  house  to  be 
properly  disinfected.  It  may  provide  a  suitable 
place  and  apparatus  for  the  disinfection  of  clothes, 
bedding,  &c.,  and  may  require  such  clothing  or  bedding 
to  be  brought  for  disinfection,  or  destroyed  when 
necessary.  To  it  are  entrusted  the  duties  of  enforcing 
the  provisions  of  the  Rag  Flock  Act,  1911,  the  object 
of  which  is  to  prevent  the  sale  and  use  for  manu- 
facturing purposes  of  unclean  flock  made  from  rags. 
It  can  provide  ambulances,  and  may  procure  a 
Justices'  order  for  the  removal  to  a  hospital  of  any 
person  suffering  from  infectious  disease  who  has  no 
proper  lodging  or  accommodation,  or  who  is  on  board 
any  ship  or  vessel,  or  is  in  a  canal  boat.  It  may 
prevent  the  removal  of  a  dead  body  from  a  hospital 
or  mortuary,  except  for  burial,  and  require  the  burial 
of  dead  bodies  remaining  unburied  in  rooms  occupied 
by  living  persons.  And  it  may  provide  temporary 
shelter  for  persons  who  have  been  compelled  to  leave 
a  house  in  order  that  it  may  be  disinfected.  The 
district  council  may  cause  dairies  to  be  inspected, 
with  a  view  to  preventing  the  spread  of  disease  by 
means  of  milk.     And  it  can  enforce  various  sections 
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of  the  statutes  which  forbid  such  acts  as  the  exposing 
of  infected  persons  in  streets  and  public  places,  the 
selling  or  exposure  of  infected  clothing,  rags,  or  other 
articles,  the  use  of  public  conveyances  by  infected 
persons  without  notice,  and  the  subsequent  use  of 
such  vehicles  without  disinfection,  the  letting  of 
houses  or  apartments  which  have  been  infected  before 
they  have  been  properly  disinfected,  the  throwing 
of  infectious  rubbish  into  ashpits,  &c.  Many  of 
these  provisions  are  applied  to  ships  by  the  Public 
Health  (Ships)  Acts,  1885  ;  and  other  Public  Health 
Acts  contain  regulations  relating  to  quarantine. 

District  councils  may  also  provide  mortuaries,  and 
cemeteries  under  the  PubHc  Health  (Internments) 
Act,  1879. 

VII.  Hospitals. 

District  councils  have  power  to  provide  hospital 
accommodation  for  sick  persons  in  their  district ; 
and  they  may  do  so  by  entering  into  contracts  for 
the  use  of  a  hospital,  or  the  reception  of  patients  into 
a  hospital,  or  by  the  building  of  a  hospital.  But, 
in  the  case  last  mentioned,  they  must  not  build  or 
use  the  hospital  so  as  to  be  an  avoidable  nuisance 
{Metropolitan  Asylum  District  v.  Hill  (1881)  L.  R. 
6  App.  Cas.  193).  '  Isolation  hospitals  '  for  infectious 
diseases  are  provided  by  county  councils  ;  this  being 
an  exception  from  the  general  rule  that  county  councils, 
as  such,  are  not  sanitary  authorities. 


VIII.  Streets. 

Urban  councils  have  powers  and  duties  connected 
with  streets  which  bear  indirectly  on  the  subject 
of  this  chapter.  First  among  these  is  the  power  of 
making  up,  that  is  to  say,  sewering,  levelling,  pav- 
ing,   channelling,    and    lighting    such    streets    as    are 
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not  highways  repairable  by  the  inhabitants  at  large 
(pp.  542-544).  Such  streets  are  of  two  kinds  :  (1) 
those  which  have  never  been  dedicated  to  public  use, 
and  (2)  those  streets  which  have  been  dedicated  to 
public  use  as  highways  since  1835,  but  have  never 
become  repairable  by  the  highway  authority  by  reason 
of  non-compliance  with  the  Highway  Act,  1835.  Under 
the  Public  Health  Act,  1875,  notice  has  to  be  given 
to  the  persons  whose  property  abuts  on  the  street, 
to  do  the  necessary  works  ;  in  their  default,  the 
council  executes  the  works  and  recovers  the  expenses 
from  the  owners  in  proportion  to  their  respective 
frontages.  An  alternative  procedure  is  provided  by 
the  Private  Street  Works  Act,  1892  ;  the  principal 
feature  of  which  is,  that,  while  the  owners  have  not 
the  option  of  themselves  doing  the  work,  they  are 
enabled  to  raise  before  Justices  various  objections 
to  the  proposed  works,  which  previously  could  only 
have  been  raised  after  the  works  were  executed  and 
proceedings  had  been  taken  to  recover  the  expenses. 
Once  the  works  have  been  done,  the  district  council 
may  declare  the  street  to  be  a  highway  repairable 
by  the  inhabitants  at  large. 

An  urban  council  has  power  to  make  new  streets 
and  widen  old  ones  ;  and  it  can  prevent  the  erection 
or  bringing  forward  of  buildings  beyond  the  houses 
on  either  side.  But  perhaps  its  most  important 
power  is  that  which  enables  it  to  make  and  enforce 
by-laws  with  respect  to  new  streets  and  buildings. 
These  may  relate  to  the  level,  width,  construction, 
and  sewerage  of  new  streets,  and  to  such  matters  as 
the  structure  of  the  walls,  foundations,  roofs,  and 
chimneys  of  new  buildings,  and  the  provision  of  proper 
air  space  and  ventilation,  means  of  drainage,  sanitary 
conveniences,  &c.  By-laws  may  also  be  made  for 
the  closing  of  premises  unfit  for  human  habitation. 
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IX.  Miscellaneous. 

By-laws  may  also  be  made  for  a  great  variety  of 
other  purposes,  such  as  the  cleansing  of  footways, 
and  of  closets,  cesspools,  ashpits,  &c.,  the  removal 
of  house  refuse,  the  prevention  of  nuisances  from 
snow,  filth,  dust,  ashes,  and  rubbish,  the  keeping  of 
animals,  the  regulation  of  common  and  other  lodging- 
houses,  the  conduct  of  offensive  trades,  the  manage- 
ment of  mortuaries,  public  pleasure  grounds,  and 
markets,  the  accommodation  of  persons  engaged  in 
hop-picking  or  fruit-picking,  the  regulation  of  public 
sanitary  conveniences,  the  removal  of  offensive  matter 
through  the  streets,  &c.  No  such  by-laws  are  valid 
unless  confirmed  by  the  Ministry  of  Health  ;  but  such 
confirmation  of  itself  gives  them  no  validity.  They 
may  be  invalid,  though  duly  confirmed,  if  they  are  un- 
certain, unreasonable,  or  repugnant  to  the  general  law. 

It  may  be  observed  that,  while  many  of  the  powers 
and  duties  above  mentioned  belong  to  urban  councils 
only,  the  Ministry  of  Health  has  power  to  confer  on 
a  rural  council  all  or  any  of  such  powers,  by  means 
of  a  simple  Order  published  in  the  prescribed  manner. 

The  foregoing  outline,  necessarily  an  imperfect  one, 
of  the  powers  and  duties  of  district  councils,  has  been 
thus  far  confined,  save  where  otherwise  stated,  to 
such  as  arise  under  the  Public  Health  Acts.  There 
are,  however,  various  other  statutes  under  which 
these  councils  exercise  functions  which  relate  to  the 
sanitary  condition  of  the  people.  Prominent  among 
these  are  the  Acts  relating  to  the  Housing  of  the 
Working  Classes,  1890  to  1921.  The  Act  of  1890  is 
the  principal  Act  ;  but  it  has  been  amended  in  many 
respects,  especially  by  the  Acts  of  1909  and  1919,  the 
latter  being  intended  to  give  local  authorities  the  fullest 
powers  to  meet  the  shortage  of  houses  after  the  war. 
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The  Act  of  1890  is  divided  into  three  parts.  Under 
the  first  part,  provision  is  made  for  the  clearing  of 
unhealthy  areas.  This  is  effected  by  means  of  im- 
provement schemes  which  have  to  be  embodied  in 
Provisional  Orders,  confirmed  by  Parliament.  The 
second  part  relates  to  unhealthy  dwelling-houses. 
Every  local  authority  is  required  to  cause  to  be  made, 
from  time  to  time,  inspection  of  its  district,  with  a 
view  to  ascertain  whether  any  dwelling-house  is  in 
a  state  so  dangerous  or  injurious  to  health  as  to  be 
unfit  for  human  habitation  ;  and  machinery  is  pro- 
vided whereby  such  dwelling-houses  can  be  closed 
or  demolished,  if  they  are  unfit  for  human  habitation. 
Under  the  third  part,  which  has  now  practically  been 
replaced  by  the  provisions  of  the  Act  of  1919,  district 
councils  must  provide  dwellings  for  the  working 
classes,  and  are  given  very  wide  powers  for  this  pur- 
pose, including  the  power  to  subsidise  individuals 
and  societies  who  undertake  to  increase  the  housing 
accommodation  in  the  area. 

The  Acts  of  1909  and  1919  contain  provisions  as 
to  town-planning,  a  subject  distinct  from  that  of 
housing.  Local  authorities  of  areas  with  a  popula- 
tion of  over  20,000  are  required,  and  those  with  a 
smaller  population  may  be  ordered  by  the  Ministry 
of  Health,  to  make  town-planning  schemes  with 
respect  to  all  land  within  the  area ;  and,  upon  such 
schemes  being  approved  by  the  Ministry,  they  are 
to  be  put  into  force.  The  main  objects  of  a  town- 
planning  scheme,  as  indicated  in  the  Orders  of  the 
Ministry  issued  under  the  Act  of  1919,  are  (i)  to  lay 
down  the  lines  of  new  roads  ;  (ii)  to  '  zone  '  the  area, 
that  is  to  say,  to  fix  the  districts  in  which  certain 
classes  of  building  development  will  be  allowed, 
whether  for  factories,  or  residences,  or  open  spaces, 
public  buildings,  or  other  defined  purposes,  and,  in 
the  residential  areas,  to  limit  the  density  of  houses 
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per  acre.  The  era  of  State  control  of  building  opera- 
tions is  now  in  its  inception.  It  will  be  for  the  next 
generation  to  judge  of  its  results  :  the  lawyer  of 
to-day  is  mainly  interested  in  the  statutory  provisions 
which  have  been  made  to  achieve  the  desired  object. 
Apart  from  the  Housing  Acts,  amongst  the  principal 
enactments  which  relate  to  public  health,  but  are 
outside  the  scope  of  the  Public  Health  Acts  them- 
selves, are  the  following  : — the  Knackers  Acts,  1786 
and  1844,  the  Protection  of  Animals  Acts,  1911  to 
1921,  the  Animals  (Anassthetics)  Act,  1919,  the  Baths 
and  Washhouses  Acts,  1846  to  1899,  the  Agricultural 
Gangs  Act,  1867,  the  Rivers  Pollution  Prevention 
Acts,  1876  to  1898,  the  Commons  Acts,  1876  and 
1899,  the  Canal  Boats  Acts,  1877  and  1884,  the  Alkali, 
&c.,  Works  Regulation  Act,  1906,  the  Open  Spaces 
Act,  1906,  the  Allotments  Act,  1908,  the  Sale  of 
Horseflesh  Regulation  Act,  1889,  the  Museums  and 
Gymnasiums  Act,  1891,  the  Public  Libraries  Acts, 
1892  to  1919,  the  Shops  Acts,  1912  and  1913,  the  Shops 
(Early  Closing)  Acts,  1920  and  1921,  the  Factory 
and  Workshop  Acts,  1901  to  1911,  the  Poisons  and 
Pharmacy  Act,  1908,  the  Non-Ferrous  Metal  Industry 
Act,  1918,  the  Maternity  and  Child  Welfare  Act, 
1918,  the  Midwives  Act,  1918,  the  Rats  and  Mice 
(Destruction)  Act,  1919,  the  Dangerous  Drugs  Act, 
1920,  the  Blind  Persons  Act,  1920,  the  Women  and 
Young  Persons  (Employment  in  Lead  Processes) 
Act,  1920,  the  Burial  Acts,  1852  to  1906,  and  the 
Cremation  Act,  1902. 


NOTE  ON  AUTHORITIES. 

[Lumley,  "  Public  Health,"  is  the  latest  of  the  standard  text-books. 

Jacobs,  "  Public  Health  Laio,"  is  a  small  book  on  the  svhject,  which 
may  be  found  useful  to  students.'] 
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CHAPTER  XXVII. 

LUNACY   AND    MENTAL   DEFICIENCY. 


We  have  already  mentioned  that  it  i,s  one  of  the 
prerogatives  of  the  Crown  to  protect  the  interests  of 
those  who,  through  mental  disease,  are  incapable  of 
managing  their  own  affairs,  and  that  the  exercise 
of  this  prerogative  has  been  delegated  to  the  Lord 
Chancellor.  We  shall  now  enquire  into  (i)  the  steps 
which  must  be  taken  before  a  lunatic  comes  within 
the  scope  of  the  Lunacy  Laws,  and  (ii)  the  adminis- 
trative provisions  relating  to  the  confinement  and 
care  of  such  persons. 

At  the  Common  Law,  there  was  a  distinction  between 
an  idiot  or  imbecile,  that  is  to  say,  a  person  born  without 
mental  faculties,  and  a  lunatic,  i.e.,  a  person  who  once 
had  mental  faculties  but  has  since  lost  them.  This 
distinction  is  of  little  practical  importance  nowadays  ; 
for  the  Lunacy  Act,  1890,  covers  both  lunatics  and 
idiots,  and  uses  the  one  word  '  lunatic  '  for  both  types 
of  insane  person.  A  much  more  important  distinction 
in  modern  law  is  that  between  a  lunatic  for  the  pur- 
poses of  the  Lunacy  Acts,  and  a  '  mentally  defective 
person  '  under  the  Mental  Deficiency  Act,  1913.  The 
latter  Act  defines  a  '  defective  '  as  a  person  falling 
within  one  of  the  four  categories  of  idiots,  imbeciles, 
feeble-minded  persons,  and  moral  imbeciles.  The 
object  of  this  Act  is  thus  to  provide  for  the  systematic 
care  and  treatment  of  those  persons  who,  although 
lacking  full  mental  capacity,  are  not  so  insane  as  to 
require  to  be  treated  under  the  Lunacy  Acts.     The 
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same  person  may  be  either  a  '  defective  '  or  a  '  lunatic,' 
in  the  legal  sense,  according  to  whether  proceedings 
are  taken  under  the  Lunacy  Acts  or  the  Mental 
Deficiency  Act. 

Lunacy — Procedure  and  Jurisdiction. 
It  is  important  to  realise  that,  until  some  such 
proceedings  are  taken,  the  insane  person  is  regarded 
by  the  law  as  having  full  civic  capacity,  save  that  he 
may  in  certain  circumstances  be  entitled  to  avoid  his 
contracts  (Vol.  Ill,  pp.  38-39),  and  that  his  dispositions 
of  property  may  be  impugned  under  certain  condi- 
tions (Vol.  II,  pp.  314-315).  Proceedings  under  the 
Lunacy  Acts,  1890-1911,  may  be  instituted  by  the 
alleged  lunatic's  nearest  relative  ;  but,  since  lunatics 
may  require  protection  against  their  relatives  no  less 
than  against  others,  such  proceedings  may  be  com- 
menced upon  the  initiative  even  of  a  stranger  in 
blood.  Where  the  lunatic  is  a  pauper,  the  first  step 
is  usually  taken  by  the  medical  officer  of  the  union, 
under  the  Lunacy  Act,  1890,  ss.  14-21,  which  provides 
that,  upon  a  report  by  such  medical  officer,  the  relieving 
officer  of  the  district  or  the  overseer  of  the  parish  in 
which  such  pauper  resides  must,  after  proof  of  insanity, 
obtain  an  order  from  some  Justice  having  jurisdiction 
therein,  for  the  reception  of  the  pauper  lunatic  in 
the  asylum  of  that  county,  or  other  institution  duly 
licensed  for  that  purpose.  We  shall  consider  the  law 
as  to  the  treatment  of  pauper  lunatics  hereafter 
(p.  605).  For  the  present,  we  must  proceed  to 
explain  in  due  order  the  immediate  steps  to  be  taken, 
where  insanity  is  alleged,  in  the  interests  both  of  the 
alleged  lunatic  himself  and  of  the  public. 

I.  First,  then,  as  regards  the  control  of  the  lunatic's 
person.  His  insanity  may  be  such  as  to  necessitate 
immediate  restraint,  to  protect  him  from  himself  and 
to  ensure  the  safety  of  those  about  him. 
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No  person  can  lawfully  be  detained  against  his  will 
as  a  lunatic  except  under  the  order  of  some  person 
authorised  by  law.  Where,  then,  it  appears  desirable 
to  place  the  insane  person  in  the  care  of  some  institution 
duly  licensed  for  that  purpose,  or  under  private 
guardianship,  the  order  must  be  made  {a)  on  petition 
by  a  judicial  authority,  who  is  for  this  purpose  either 
a  Justice  of  the  Peace  appointed  annually  to  exercise 
lunacy  jurisdiction,  or  a  county  court  judge,  or  a 
stipendiary  magistrate  ;  (6)  summarily,  by  a  Justice 
of  the  Peace  or  Chairman  of  Guardians,  usually  in 
the  case  of  lunatics  found  wandering  or  not  under 
proper  control  ;  (c)  by  two  or  more  officers  of  the 
Board  of  Control  (superseding  the  Commissioners  in 
Lunacy,  under  the  Mental  Deficiency  Act,  1913, 
s.  65) ;  (d)  in  urgent  cases,  by  a  relative  of  the  lunatic. 

Dealing  with  this  last  case  first.  Where  it  is 
expedient,  either  for  the  welfare  of  the  alleged  lunatic 
or  for  the  public  safety,  the  husband  or  wife,  or  a 
relative  of  the  insane  person,  may  make  an  urgency 
order,  accompanied  by  one  medical  certificate,  under 
which  the  patient  may  be  received  and  detained  in 
an  institution  for  lunatics.  The  order  remains  in 
force  for  seven  days,  or  until  the  hearing  of  any 
petition  for  a  reception  order  is  determined  (Lunacy 
Act,  1890,  s.  11  (1)).  A  summary  recejition  order  is 
usually  made  at  the  instance  of  a  constable,  relieving 
officer,  or  other  public  official  in  a  case  where  the 
alleged  lunatic's  relatives  have  not  undertaken  the 
charge  of  him  and  have  made  no  move  in  the  matter, 
or  where  it  appears  desirable  to  remove  him  from  the 
control  of  those  having  charge  of  him,  by  reason  of 
their  cruel  treatment  or  lack  of  proper  care  for  his 
welfare  (Lunacy  Act,  1890,  s.  13). 

An  application  by  petition  must  be  accom2)anied 
by  a  statement  of  particulars  and  two  medical  certifi- 
cates.    If  the  petitioner  is  not  the  husband  or  wife, 
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or  a  relative  of  the  alleged  lunatic,  he  must  explain 
why  the  petition  is  not  presented  by  such  person,  and 
the  circumstances  under  which  the  petition  is  pre- 
sented. Upon  such  petition,  the  judicial  authority 
may  make  a  reception  order  forthwith  ;  he  may  make 
any  further  enquiries  necessary,  either  by  personal 
examination,  or  upon  a  hearing  within  seven  days, 
or  he  may  dismiss  the  petition.  Where  the  petition 
is  dismissed,  the  petitioner  is  entitled  to  a  statement 
of  the  reasons  for  that  course,  delivered  to  him  by  the 
judicial  authority,  one  copy  being  sent  to  the  Com- 
missioners (now  the  Board  of  Control) ;  and  notice  there- 
of is  sent  to  any  person  having  charge  of  the  alleged 
lunatic  under  an  urgency  order  (Lunacy  Act,  1890, 
s.  7  (1)).  Upon  a  successful  petition,  a  reception 
order  is  made.  Such  order  is  not  peremptory,  but  is 
merely  an  authorisation  to  the  petitioner  to  convey 
the  lunatic  to  an  asylum  named  therein,  and  to  the 
person  having  charge  of  the  asylum  to  receive  the 
patient.  The  order  becomes  ineffective  if  no  action 
is  taken  thereunder  within  seven  days  ;  and,  if  the 
lunatic  is  detained  after  such  expiration  of  the  order, 
the  person  detaining  him  is  guilty  of  a  misdemeanor, 
unless  he  can  show  detention  to  be  necessary  for  the 
safety  of  the  patient  himself  or  of  others. 

It  has  been  held  in  a  recent  case  {Everett  v.  Ch'ijfiths 
[1921]  1  A.  C.  631)  that  a  judicial  officer  who  makes 
a  reception  order  in  good  faith  is  protected  from  an 
action  for  negligence,  on  the  ground  that  he  is  acting 
judicially. 

The  Mental  Deficiency  Act,  1913. — This  statute  gives 
an  unprecedented  measure  of  control  over  persons 
classed  therein  as  '  defectives.'  Parents  and  guardians 
are  thereby  empowered  to  send  to  an  institution  for 
defectives,  or  to  place  under  guardiansliip,  idiots  and 
imbeciles,  or  the  other  defectives  comprised  within 
the  Act,  if  under  the  age  of  twenty-one  (s.  2  (1)  (a)). 
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Where  defectives  are  found  in  circumstances  which 
make  it  expedient  that  proper  supervision  should 
be  provided  for  them  (s.  2  (1)  (b)),  they  may  be  sent 
to  an  institute  for  defectives,  or  placed  under  guardian- 
ship— (a)  upon  petition,  by  a  judicial  authority ; 
(b)  upon  an  order  of  the  court,  in  the  case  of  a  defective 
found  guilty  of  a  criminal  offence  ;  or  (c)  upon  an 
order  of  the  Home  Secretary,  in  the  case  of  a  defective 
detained  in  a  prison,  reformatory,  or  other  place  of 
detention.  No  defective  may  be  so  placed  in  an 
institution,  either  under  s.  2  (1)  (a)  or  under  s.  2 
(1)  (b),  except  upon  the  certificates  of  two  duly 
qualified  medical  practitioners,  one  of  whom  must 
be  approved  by  the  Board  of  Control.  If  the 
defective  is  not  within  the  classes  of  idiots  and 
imbeciles,  the  certificates  must  also  be  signed  by  a 
judicial  authority  as  defined  above.  Where  a  petition 
is  presented  to  a  judicial  authority  for  an  order 
authorising  such  disposition  of  the  defective,  the  rules 
are  similar  to  those  regulating  the  presentation  of 
petitions  for  a  reception  order  under  the  Lunacy 
Act,  1890  (p.  598).  If  the  petition  is  accompanied 
by  a  certificate  that  a  medical  examination  is  im- 
practicable, the  statutory  declaration  must  set  out 
the  circumstances  which  render  it  impracticable. 

II.  Next,  as  regards  the  control  of  the  lunatic's 
estate.  The  procedure  relating  to  this  matter  differs 
according  to  whether  the  proceedings  have  been  taken 
upon  inquisition  or  under  s.  116  of  the  Lunacy  Act,  1890, 

A.  Upon  Inquisition. 

Where  a  lunatic  is  so  found  by  inquisition,  he  is 
incapable  in  law  of  performing  any  legal  act  on  his 
own  behalf,  and  can  only  act  through  his  committee. 
The  committee  of  a  lunatic  is  the  person  to  whom 
the  lunatic's  estates,  or  both  his  person  and  estates, 
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are  entrusted  for  management  ;  joint  committees  are 
sometimes  appointed.  Proceedings  under  inquisition 
are  now  rare,  since  the  wide  powers  under  the  Lunacy 
Act,  1890,  s.  116,  as  extended  by  s.  1  of  the  Act  of 
1908,  and  the  still  wider  provisions  of  the  Mental 
Deficiency  Act,  1913,  have  rendered  the  inquisition 
practically  obsolete.  But  where  the  appointment  of  a 
committee  of  the  person  is  essential,  or  it  is  desirable 
to  prevent  the  lunatic  from  contracting  marriage,  a 
petition  for  an  order  for  enquiry  is  presented  in  trip- 
licate by  one  of  the  nearest  of  kin  of  the  lunatic.  The 
petition  must  be  accompanied  by  two  medical  affidavits, 
and  an  afiidavit  dealing  with  '  kindred  and  fortune  '  ; 
and  a  copy  thereof  with  notice  endorsed  must  be 
served  on  the  alleged  lunatic.  The  latter  may  demand 
a  jury  ;  and,  upon  the  hearing  of  the  petition,  the 
Judge  in  Lunacy  may  (a)  dismiss  the  petition  ;  (6) 
order  an  inquisition  with  or  without  a  jury ;  (c)  direct 
an  issue  to  be  tried  before  a  Judge  of  the  High  Court 
(this  only  in  the  most  exceptional  cases  of  difficulty) ; 
or  (d)  direct  proceedings  to  be  taken  under  s.  116  of 
the  Lunacy  Act,  1890,  with  which  we  shall  deal 
hereafter  (p.  602).  The  inquisition  is  held  by  one  of 
the  Masters  in  Lunacy,  who,  while  so  employed,  is 
invested  with  "all  the  powers,  authorities,  and  dis- 
"  cretion  of  a  Judge  of  the  High  Court  "  (Lunacy  Act, 
1890,  s.  99). 

Where  a  jury  is  ordered,  it  consists  of  twenty- three 
persons;  and  the  verdict  of  the  majority  decides  the 
matter  at  issue,  which  is  confined  to  the  state  of  mind 
of  the  alleged  lunatic  at  the  time  of  the  inquisition. 
Hence  no  evidence  as  to  his  conduct  at  any  time  more 
than  two  years  before  such  inquisition  is  admissible 
(Lunacy  Act,  1890,  s.  98  (1)). 

If  the  alleged  lunatic  is  found  to  be  of  unsound 
mind,  a  summons  is  issued  before  the  Master  to  appoint 
committees  of  the  person  and  of  the  estate,  and  for 
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determining  the  amount  necessary  for  the  lunatic's 
maintenance.  The  principle  followed  is  to  appoint 
the  husband  or  wife  (if  any)  ;  but,  failing  them,  the 
heir  at  law  will  be  appointed  committee  of  the 
estate,  and  the  next  of  kin  committee  of  the  person. 

An  inquisition  may  be  set  aside  (though  it  is  seldom 
found  in  practice)  by  a  traverse,  which  is  a  counter- 
j)etition,  presented  by  the  lunatic  or  anyone  on  his 
behalf,  within  three  months  after  the  return  of  the 
inquisition. 

B.  Without  Inquisition. 

Under  s.  116  of  the  Lunacy  Act,  1890  (as  extended 
by  the  Lunacy  Act,  1908,  s.  1,  "  and  the  Rules  in 
Lunacy,  1919),  the  Masters  in  Lunacy  are  empowered, 
upon  application  (which  may  be  personal),  to  appoint 
a  receiver  or  '  quasi-committee  '  to  exercise  control 
over  the  estate  of  a  lunatic  not  so  found  by  inquisition. 
The  limits  of  this  control  are  at  the  discretion  of  the 
Master.  It  must  be  noted  that  this  section  affords  a 
less  violent  encroachment  upon  the  lunatic's  capacity 
than  the  proceedings  by  inquisition;  for  the  receiver 
appointed  by  the  court  for  a  lunatic  not  so  found  by 
inquisition,  has  no  direct  control  over  his  person, 
although  he  exercises  an  indirect  control  by  reason  of 
his  power  of  the  pm-se.  Procedure  under  this  section 
has  almost  superseded  the  old  form  of  inquisition. 

This  section  applies  to  four  classes  of  persons :  {a) 
those  lawfully  detained  as  lunatics  though  not  so  found 
(pp.  597-599) ;  (b)  persons  proved  to  be  of  unsound 
mind  and  incapable  of  managing  their  affairs  (though 
not  under  lawful  detention),  whose  property  does  not 
exceed  £2000  in  capital  value,  or  whose  annual  income 
does  not  exceed  £100  ;  (c)  criminal  lunatics,  during  the 
continuance  of  their  confinement ;  {d)  other  persons 
not  detained  and  not  found  lunatic,  but  being  in- 
capable of  managing  their  affairs  by  reason  of  mental 
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infirmity  arising  from  age  or  disease  (Lunacy  Act, 
1890,  s.  116  (1),  s-ss.  c-f).  By  the  Mental  Deficiency 
Act,  1913,  s.  64,  persons  classed  as  defectives  under 
that  Act  may  be  provided  with  receivers  appointed 
in  accordance  with  the  provisions  of  s.  116  of  the 
Lunacy  Act,  1890,  as  extended.  The  procedure  in 
the  case  both  of  lunatics  and  of  defectives  is  by 
summons  before  the  Master  to  appoint  a  receiver, 
taken  out  by  or  on  behalf  of  one  of  the  next  of  kin. 
Three  copies  of  the  summons,  and  one  medical  affidavit, 
are  required,  together  with  evidence  of  kindred  and 
fortune.  In  addition,  the  Master  may  require  evidence 
of  the  receiver's  fitness  to  discharge  the  office. 

When  the  property  in  question  does  not  exceed 
£700  in  capital  value,  or  the  income  £50  a  year,  the 
application  may  be  made  in  a  form  known  as  the 
'  no  fee  '  procedure.  Where  the  patient  is  lawfully 
detained,  either  under  the  Lunacy  Acts,  1890  to  1908, 
or  under  the  Mental  Deficiency  Act,  1913,  no  medical 
certificate  is  required ;  but  the  applicant  or  his 
solicitor  must  deliver  a  signed  statement  setting  forth 
all  the  circumstances,  which  is  left  at,  or  sent  by  post 
to,  the  Master's  office.  Where  the  patient  is  not 
detained  under  these  Acts,  a  medical  certificate  must 
accompany  the  statement  delivered  by  the  applicant. 
Thereupon  the  Master  may  forthwith  issue  a  summons 
for  the  appointment  of  a  receiver,  or  he  may  notify 
the  applicant  that  further  evidence  is  required.  The 
summons,  when  issued,  must  be  served  on  the  person 
to  whom  it  relates  (unless  such  service  is  dispensed 
with  at  the  Master's  discretion  as  being  prejudicial  to 
the  patient's  health),  and  after  seven  days  the  Master 
must  take  such  steps  as  he  thinks  fit.  He  may 
request  one  of  the  Lord  Chancellor's  Visitors  to  visit 
the  person  to  whom  the  summons  relates,  and  to 
report  upon  his  condition.  The  patient  thus  has 
seven  clear   days  in  which   to   lodge   notice   of   any 
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objection  to  the  application.     Such  notice  may  now 
be  given  by  letter  (Rules  in  Lunacy,  1919). 

General  Administrative  Provisions. 

As  we  have  seen,  no  person  can  be  confined  as  a 
lunatic  or  defective,  or  inhibited  from  the  control  of 
his  property,  except  under  medical  certificate,  and  after 
strict  enquirj'- ;  unless  his  disease  of  mind  is  so  pro- 
nounced as  to  necessitate  immediate  restraint.  Where 
an  urgency  order  is  made  (p.  597),  the  person  making 
it  will  be  held  strictly  accountable  for  his  conduct  at 
Common  Law,  if  the  event  proves  that  he  was  not 
justified  by  strict  necessity.  In  any  case,  the  alleged 
lunatic  cannot  be  detained  thereunder  for  more  than 
seven  days  without  further  steps  being  taken  to 
obtain  a  reception  order  authorising  his  detention  in 
an  institution  duly  licensed.  In  respect  of  his  property, 
whether  proceedings  are  taken  by  inquisition,  or  under 
the  Lunacy  Act,  1890,  s.  116,  as  extended,  or  under 
the  Mental  Deficiency  Act,  1913,  he  will  be  given 
every  facility  at  all  stages  to  protect  his  liberty  and 
his  property.  He  maj?^  raise  objections,  and  obtain 
legal  advice  ;  and,  in  this  particular,  his  estate  will 
be  liable  for  the  necessary  costs,  although,  in  other 
actions,  if  a  solicitor  commences  or  continues  pro- 
ceedings on  behalf  of  an  insane  j)erson,  though  in  ignor- 
ance of  the  insanity,  he  will  be  personally  liable  for 
the  costs  thereof  {Yonge  v.  Toynbee  [1910]  1  K.B.  215). 

The  Lunacy  Acts  contain  minute  provisions  for  the 
protection  of  persons  from  being  wrongfully  confined 
as  lunatics  ;  and,  with  a  view  to  ascertaining  whether 
or  not  the  detention  of  persons  as  lunatics  is  in  the 
first  instance  lawful,  they  specially  provide  that, 
within  one  month  after  the  reception  of  a  lunatic,  the 
medical  superintendent,  medical  proprietor,  or  medical 
attendant,  as  the  case  may  be,  who  has  charge  of  him, 
shall  report  as  to  his  mental  and  bodily  condition  to 
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the  Board  of  Control.  Thereupon  one  or  more  of  the 
Commissioners  constituting  the  Board  must  visit  the 
lunatic  ;  and  the  Visitors  in  Lunacy  are  also  to  visit 
him  if  he  is  detained  as  a  private  patient  in  a  licensed 
house  within  their  district.  And,  according  to  the 
true  state  of  the  alleged  lunatic,  he  may  be  either 
discharged  from,  or  continued  in,  detention  (Lunacy 
Act,  1890,  s.  39). 

The  Act  also  provides,  that  reception  orders  shall 
in  general  continue  good  for  one  year  only,  but  may 
(where  necessary)  be  continued  for  two  years,  and 
again  for  three  years,  and  again  for  five  years  ;  after 
which  they  may  be  continued  for  successive  periods 
of  five  years.  These  orders  are  now  continued,  and 
successively  continued,  for  the  periods  aforesaid, 
automatically  ;  that  is  to  say,  merely  upon  the 
medical  officer  or  medical  attendant,  who  has  the 
lunatic  in  his  charge,  specially  reporting  to  the  Board 
of  Control  from  time  to  time,  as  prescribed,  that  the 
lunacy  still  continues.  But  the  Board  may,  at  any 
period  of  the  detention  of  the  lunatic,  visit  him  ; 
and,  if  he  is  detained  without  sufficient  cause,  they 
may  order  his  discharge.  Also,  anyone,  whether  a 
relative  or  not  of  the  alleged  lunatic,  may  obtain  an 
order  from  the  Board  of  Control  for  the  examination 
of  the  lunatic  by  two  medical  practitioners  authorised 
by  the  Board  ;  and,  on  the  certificate  of  such  practi- 
tioners, the  Board  may,  in  a  proper  case,  order  the  dis- 
charge of  the  alleged  lunatic  (Lunacy  Act,  1890,  s.  49). 

We  have  now  to  consider  the  various  classes  of 
institutions  in  which  persons  suffering  from  mental 
infirmities  may  be  confined. 

I.  Private  Asylums. 
The  provisions   which   have  been  made  to   secure 
the   proper   treatment    of   lunatics,    and   to   regulate 
private  establishments  receiving  them,  may  be  sum- 
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marised  as  follows.  Under  the  Lunacy  Act,  1890, 
s.  315,  it  is  a  misdemeanor  for  any  person  to  receive 
two  or  more  lunatics  into  any  house,  not  being  a 
county  or  borough  lunatic  asylum,  which  is  not  either 
a  hospital  duly  registered,  or  some  house  duly  licensed 
for  the  reception  of  lunatics  ;  and  to  receive  any 
lunatic,  for  payment,  in  an  unlicensed  house,  is 
punishable  with  a  penalty  not  exceeding  £50.  No 
new  licences  are  now  granted ;  the  i)olicy  of  the  Act 
being  to  extinguish  private  asylums.  Such  as  exist 
are  under  the  immediate  supervision  of  the  Lord 
Chancellor  and  of  the  Board  of  Control. 

II.  Count Y^  Asylums. 

These  are,  in  a  sense,  supplementary  to  the  adminis- 
tration of  the  Poor  Law.  Every  local  authority  is 
bound  to  provide  and  maintain  a  sufficient  asylum 
for  its  pauper  lunatics  ;  and  since,  by  the  Poor  Law 
Amendment  Act,  1834,  s.  45,  it  is  penal  to  confine 
any  insane  person  having  dangerous  tendencies  for 
more  than  fourteen  days  in  any  workhouse,  only 
harmless  pauper  lunatics  may  be  detained  therein, 
except  on  special  order. 

It  is  the  duty  of  medical  officers,  parish  overseers, 
and  relieving  officers,  to  obtain  an  order  from  a 
Justice  of  the  Peace  directing  the  pauper  to  be  received 
into  the  county  asylum  ;  the  order  will  only  be  made 
if  it  is  estabhshed  that  the  alleged  pauper  is  in  receipt 
of  relief  or  in  such  circumstances  as  to  require  relief 
(Lunacy  Act,  1890,  s.  18).  Private  persons  other  than 
pauper  lunatics  may  be  received  as  patients  into  any 
such  asylum,  upon  such  terms  as  may  be  fixed  by  the 
local  visiting  committee  which  is  entrusted  with  the 
supervision  thereof.  In  case  a  lunatic  who  is  lawfully 
detained  escapes,  he  may  be  retaken  in  England, 
Scotland,  or  Ireland,  on  the  warrant  of  a  Justice  of  the 
Peace. 
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III.  Criminal  Lunatic  Asylums. 

A  criminal  lunatic  may  be  defined  as  a  person  who 
is  found  to  have  committed  a  crime  while  "  labouring 
"  under  such  a  defect  of  reason,  from  disease  of  the 
"  mind,  as  not  to  know  the  nature  and  quaUty  of  the 
"  act  he  was  doing  ;  or  if  he  did  know  it,  that  he 
"  did  not  know  he  was  doing  what  was  wrong " 
{MacNaghten's  Case  (1843)  10  CI.  and  F.  200).  The 
Criminal  Lunatics  Act,  1884,  provides,  that  where  it 
appears  to  any  two  members  of  the  visiting  committee 
of  a  prison  that  a  prisoner  in  such  prison  (not  being 
under  sentence  of  death)  is  insane,  they  shall  call  to 
their  assistance  two  legally  qualified  medical  practi- 
tioners, to  examine  the  prisoner  and  enquire  as  to  his 
insanity  ;  and,  after  such  examination  and  enquiry, 
they  may  certify  in  writing  that  the  prisoner  is  insane. 
As  regards  any  prisoner  who  is  under  sentence  of 
death,  if  it  appears  to  the  Secretary  of  State,  either 
by  means  of  a  certificate  signed  by  two  members  of 
the  visiting  committee  of  the  prison  in  which  such 
prisoner  is  confined,  or  by  any  other  means,  that  there 
is  reason  to  believe  such  prisoner  to  be  insane,  the 
Secretary  of  State  is  to  appoint  two  or  more  legally 
qualified  medical  practitioners  to  examine  the  prisoner 
and  enquire  as  to  his  insanity.  Upon  a  certificate  of 
insanity  being  given,  in  either  case,  the  Secretary  of 
State  may,  if  he  thinks  fit,  issue  his  warrant  for  the 
removal  of  such  prisoner  to  the  asylum  named  in  the 
warrant ;  and  the  prisoner  is  to  be  received  into  such 
asylum  accordingly,  and,  subject  to  the  provisions  of 
the  Act  relating  to  his  conditional  discharge  and 
otherwise,  he  is  to  be  detained  therein,  or  in  any  other 
asylum  to  which  he  may  be  transferred  in  pursuance 
of  the  Act,  as  a  criminal  lunatic,  until  he  ceases  to  be 
a  lunatic.  Should  the  criminal  lunatic  at  any  time 
afterwards  be  certified  to  have  become  sane,  he  is  to 
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be  remitted  to  prison,  by  warrant  of  the  Secretary 
of  State,  there  to  complete  his  sentence ;  but  as 
regards  any  such  criminal  lunatic  found  to  have  been 
insane  at  the  date  of  the  commission  of  the  offence, 
the  Trial  of  Lunatics  Act,  1883,  provides,  that,  the 
jury  having  first  returned  a  special  verdict  to  that 
effect,  the  court  shall  order  the  accused  to  be  kept 
in  custody  as  a  criminal  lunatic,  in  such  place  as  the 
court  shall  direct,  during  His  Majesty's  pleasure.  The. 
legal  procedure  necessary  to  estabhsh  a  j^lea  of  lunacy, 
and  the  grounds  on  which  such  a  plea  will  be  admitted, 
will  be  discussed  in  the  volume  which  deals  with  crim- 
inal law  (Vol.  IV,  pp.  21-23). 

IV.  Retreats  and  Reformatories  for  Inebriates. 

Provision  for  the  detention  of  habitual  drunkards 
was  first  made  by  the  Habitual  Drunkards  Act,  1879, 
which  legalised  and  regulated  their  detention  in  duly 
licensed  retreats,  if  they  consented.  In  1898,  the 
Legislature  went  a  step  further,  by  instituting  State 
reformatories  to  which  habitual  drunkards  may  be 
committed  without  their  consent  (Inebriates  Act, 
1898).  Habitual  drunkards  are  persons  who,  not 
being  amenable  to  any  jurisdiction  in  lunacy,  are 
notwithstanding,  by  reason  of  habitual  intemperate 
drinking  of  intoxicating  liquor,  at  times  dangerous 
to  themselves  or  to  others,  or  incapable  of  managing 
themselves  or  their  affairs. 

V.  Institutions  for  Defectives. 

The  Mental  Deficiency  Act,  1913,  makes  provision 
for  the  detention  in  institutions  of  '  defectives,'  i.e., 
idiots,  imbeciles,  feeble-minded  persons,  and  moral 
imbeciles  as  defined  by  the  Act.  Such  persons  may 
be  sent  to  institutions,  in  some  cases  at  the  instance 
of  a  parent  or  guardian,  and,  in  all  cases,  if  found 
neglected  or  abandoned,  or  convicted  of  a  criminal 
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offence,  or  if  they  are  habitual  drunkards,  or  (in  the 
case  of  women)  are  in  receipt  of  poor  relief  at  the 
time  of  giving  birth  to  an  illegitimate  child,  or  when 
pregnant  of  such  child.  An  order  that  such  a  person 
shall  be  sent  to  an  institution  authorises  his  or  her 
detention  for  one  year  ;  and  thereafter  the  detention 
may  from  time  to  time  be  continued  indefinitely  by 
the  Board  of  Control,  which  is  charged  with  the 
general  supervision,  protection,  and  control  over 
defectives.  The  Board  will  supervise  the  adminis- 
tration by  local  authorities  of  their  powers  and  duties, 
will  certify,  approve,  and  inspect  institutions,  houses 
and  homes  for  defectives,  visit  them  through  Com- 
missioners, and  take  such  steps  as  may  be  necessary 
for  ensuring  suitable  treatment  of  defectives  (s.  25). 

Property  of  Insane  Persons. 

We  have  seen  (pp.  599-603)  how  an  insane  person's 
property  may  be  removed  from  his  control ;  and  we 
must  now  summarise  shortly  the  administrative  pro- 
visions as  regards  the  management  of  their  estates. 
Where  the  subject  is  a  lunatic  so  found  by  inquisition, 
the  jurisdiction  of  the  court  depends  upon  the  prero- 
gative of  the  Crown,  in  virtue  of  which  the  court 
exercises  supervision  over  the  care  of  his  person  and 
the  administration  of  his  estate  by  the  committee 
(pp.  599-603).  Where  the  insane  person  is  a  lunatic 
not  so  found  by  inquisition,  or  a  defective  under  the 
Mental  Deficiency  Act,  1913,  the  jurisdiction  of  the 
court  is  statutory,  and  extends  only  to  his  estates. 
A  committee  or  receiver  is  the  agent  of  the  Crown 
{Re  Fitzgerald  (1805)  2  Sch.  and  Lef.  432). 

The  committee  of  a  lunatic  so  found  is  empowered, 
without  special  sanction,  to  receive  and  give  a  discharge 
for  capital  moneys  as  well  as  income  payable  to  the 
lunatic  ;  and,  for  this  reason,  the  committee  must 
always  give  security — in  fact,  the  grant  of  the  custody 
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of  the  estate  takes  effect  upon  the  Master's  certificate 
of  the  completion  of  such  security  (Lunacy  Act,  1890, 
s.  108  (2)). 

It  is  the  practice  to  take  security  from  receivers  also, 
although  their  power  of  control  is  limited  to  the  receipt 
of  income  ;  they  can  only  deal  with  capital  by  express 
sanction.  The  practice  adopted  is  to  lodge  in  court 
all  Bank  of  England  securities  belonging  to  the 
patient,  and  to  deposit  the  documents  relating  to  other 
securities  with  a  bank  in  the  name  of  the  patient, 
subject  to  the  direction  of  the  Master.  All  the 
investments  held  by  the  patient  are  subject  to  the 
Master's  supervision  ;  he  may  require  valuations  of 
mortgage  securities,  and,  if  dissatisfied  with  other 
investments,  may  call  for  a  broker's  report,  and  direct 
a  sale  by  the  Chancery  broker,  who  lodges  the  proceeds 
in  court.  Further,  both  committees  and  receivers 
must  furnish  periodical  accounts  at  intervals  fixed  by 
the  Master. 

A  new  receiver  may  be  appointed  upon  the  death, 
retirement,  or  removal  of  the  former  receiver,  by 
summons  before  the  Master;  and  the  late  receiver's 
security  will  be  discharged  when  his  final  account  is 
approved.  The  maintenance  of  the  lunatic  or  defective 
takes  priority  over  the  claims  of  creditors  ;  but  the 
Master  will  in  a  proper  case  create  a  charge  upon  the 
property  for  the  amount  due — e.g.,  if  money  has  been 
advanced  for  the  maintenance  of  the  patient — pro- 
vided the  consent  of  the  Master  to  incurring  the  expense 
has  been  obtained.  Every  deed  must  be  approved 
by  the  Master.  Further,  the  Master  may  order  the 
committee  or  receiver  to  exercise  dMy  power  vested 
in  the  patient  for  his  own  benefit,  or  to  act  as  trustee 
or  guardian  on  his  behalf  (Lunacy  Act,  1899,  ss.  120, 
128).  The  patient's  right  of  presentation  to  a  benefice 
will  be  exercised  by  the  Lord  Chancellor. 
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Proceedings  upon  the  Death  or  Recovery  op 
Insane  Persons. 

On  the  death  of  an  insane  person,  proceedings  in 
lunacy  ipso  facto  come  to  an  end  ;  and  the  authority 
of  his  committee  or  receiver  is  determined.  But  the 
liability  to  account  remains  ;  and  an  action  may  be 
maintained  in  the  Chancery  Division  against  the 
committee  or  receiver,  for  an  account  of  his  dealings 
with  the  deceased  patient's  estate.  Notice  of  the 
death  must  be  given  to  the  Master.  Where  there  are 
funds  in  court,  the  patient's  executors  or  adminis- 
trators must  take  out  a  summons  before  the  Master 
for  the  transfer  of  such  funds  to  them  ;  where  there 
is  no  fund  in  court,  no  summons  is  needed,  but  the 
Master,  upon  notice  of  the  death,  will  give  directions 
with  regard  to  the  accounts  of  the  committee  or 
receiver,  and  the  discharge  of  his  security. 

On  the  recovery  of  a  lunatic  so  found  by  inquisition, 
a  petition  for  a  supersedeas,  accompanied  by  two 
medical  affidavits,  is  made  direct  to  the  Judge  in 
Lunacy,  who  will  make  the  order  after  a  personal 
interview  with  the  patient  and  a  report  from  a  Chancery 
Visitor.  The  committee  may  be  wholly  or  con- 
ditionally superseded  at  the  discretion  of  the  Judge, 
who  will  be  guided  by  the  interest  of  the  patient  and 
the  degree  of  his  recovery.  Thereupon  application 
must  be  made  to  the  Master  by  summons  for  the 
passing  of  a  final  account  by  the  committee  and  his 
discharge,  and  for  the  delivery  of  the  patient's  property 
to  his  own  charge. 

On  the  recovery  of  a  lunatic  not  so  found  by 
inquisition,  whose  estate  is  in  the  hands  of  a  receiver 
appointed  under  s.  116  of  the  Lunacy  Act,  application 
is  made  on  behalf  of  the  patient  by  summons,  accom- 
panied by  one  medical  affidavit,  for  the  determination 
of  the  receiver's  authority,  the  passing  of  his  accounts, 
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and  the  discharge  of  his  security.  The  summons 
should  further  request  that  the  funds  in  court  (if  any) 
may  be  retransf erred  to  the  patient. 

By  the  nature  of  the  mental  infirmities  comprised 
within  the  Mental  Deficiency  Act,  1913,  recovery  is 
unlikely  of  persons  suffering  from  them  ;  but,  should 
such  recovery  occur,  the  proceedings  necessary  would 
be  those  appropriate  to  the  case  of  the  recovery  of 
a  lunatic  whose  estates  are  managed  by  a  receiver 
appointed  under  s.  116  of  the  Lunacy  Act,  1890,  and 
its  extensions. 

In  either  case,  where  a  lunatic  or  a  defective  is 
lawfully  detained  in  an  institution  under  a  reception 
order,  such  detention  may  be  determined  on  the 
recovery  of  the  patient,  by  the  expiration  of  such 
order,  or,  upon  a  report  and  certificate  by  two  medical 
officers,  by  order  of  the  Board  of  Control,  at  the 
instance  of  the  patient  himself  or  of  anyone  on  his 
behalf  (Lunacy  Act,  1890,  s.  49). 


NOTE  ON  AUTHORITIES. 

[Archbold,  "  Lunacy  and  Mental  Deficiency,''''  deals  with  the  laio 
relating  both  to  lunatics  and  to  defectives. 

Haywood  and  Massey,  "Lunacy  Practice,"  gives  an  up-to-date 
account  of  the  practical  steps  to  be  taken  in  connection  with  the  person 
and  property  of  htnatics.] 
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CHAPTER  XXVIII. 

THE    REGISTRATION    OP    THE    PEOPLE. 


The  registration  of  the  people  is  carried  out  under 
the  supervision  of  the  Registrar-General  on  two  main 
lines  :  first,  by  the  routine  registration  of  births, 
marriages,  and  deaths,  and,  second,  by  the  quin- 
quennial registration,  which  we  know  as  the  '  Census.' 

I.  Registration  op  Births,  Marriages,  and  Deaths. 

This  type  of  registration  is  carried  out  in  part  by 
ecclesiastical  and  in  part  by  civil  officials.  These 
must  be  dealt  with  separately. 

(a)  Ecclesiastical  Registration. — Ecclesiastical  regis- 
tration, which  is  as  old  as  the  reformed  Church  itself, 
is  concerned  with  the  registration,  not  of  actual  births 
and  deaths,  but  of  baptisms  and  burials  solemnised 
according  to  the  rites  of  the  Church  of  England. 
This  is  controlled  at  the  present  day  by  the  Parochial 
Registers  Act,  1812,  which  contains  detailed  regulations 
as  to  the  mode  in  which  the  registers  are  to  be  kept 
by  the  incumbent  of  each  parish.  With  regard  to 
burials,  however,  the  law  as  to  registration  has  been 
extended  by  various  Burial  Acts  to  all  interments 
carried  out  in  this  country,  whether  under  Church  of 
England  rites  or  otherwise.  If  the  burial  is  not 
registered  parochially,  it  has  to  be  registered  with 
the  diocesan  registrar  by  the  company  or  persons  to 
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whom  the  burial  ground  belongs,  or  by  the  relatives 
of  the  deceased.  The  ecclesiastical  registration  of 
marriages  is  now  rej)laced  by  the  civil  method  to  be 
described  presently. 

Evidence  of  entries  in  parish  registers  may,  by  the 
Evidence  Act,  1851,  be  given  in  a  court  of  law  by 
means  of  an  examined  or  certified  copy  (p.  616). 

(b)  Civil  Registration. — The  Births  and  Deaths 
Registration  Act,  1836,  with  the  Marriage  Act  of  the 
same  year,  introduced  into  England  a  complete 
system  of  civil  registration  of  births,  marriages,  and 
deaths.  These  Acts  have  been  amended  subsequently, 
particularly  by  the  Births  and  Deaths  Registration 
Act,  1874,  which  repealed  much  of  the  earlier  legislation 
on  the  matter. 

Under  these  statutes,  every  Poor  Law  union  or 
parish  is  divided  into  registration  districts,  each  of 
which  is  called  by  a  distinct  name,  and  is  in  charge 
of  a  registrar,  who  must  be  either  resident  or  have 
a  known  office  therein,  though  he  may  in  general  act 
by  deputy.  These  registrars  of  births,  marriages,  and 
deaths  have,  of  course,  no  connection  whatever  with 
the  District  Registrars  of  the  High  Court  of  Justice. 
The  registrars  of  each  union  are  subjected  to 
the  supervision  of  their  superintendent  registrar, 
an  office  to  be  filled  as  of  right  (in  case  of  his  due 
qualification  and  acceptance),  by  the  Clerk  to  the 
Guardians  of  the  union,  during  the  pleasure  of  the 
Registrar-General.  The  Registrar-General  is  an  official 
appointed  under  the  Great  Seal,  holding  office  during 
the  pleasure  of  the  Crown,  and  exercising  authority 
over  all  superintendent  registrars  ;  and  in  fact,  it  is 
to  him  that  (subject  only  to  such  regulations  as  may 
be  made  by  the  Ministry  of  Health)  the  management 
of  the  whole  system  of  this  registration,  where  no 
specific  directions  are  given  by  the  Acts,  is  entrusted. 
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Provision  is  also  made  for  the  establishment  of  a 
proper  office,  called  the  General  Register  Office,  and 
of  register  offices  for  each  union,  to  be  placed 
under  the  respective  superintendents,  and  for  the 
preservation  and  safe  custody  of  the  registers  when 
collected. 

The  practical  working  out  of  the  system  depends 
mainly  upon  the  registrars,  who  have  the  following 
duties  to  perform. 

As  to  births. — Every  registrar  is  authorised  and 
required  to  inform  himself  carefully  of  every  birth 
which  shall  happen  in  his  district  ;  and  to  learn  and 
register,  as  soon  after  the  event  as  may  conveniently 
be  done,  such  particulars  as  are  required,  by  the 
Schedule  annexed  to  the  Act  of  1874,  to  be  registered 
touching  such  birth.  It  is  the  duty  of  the  father  and 
mother  of  any  child  born  alive,  or,  in  their  default, 
of  the  occupier  of  the  house  where  it  is  born  (if  he  knows 
of  the  birth),  and  of  each  person  present  at  such 
birth,  and  of  the  person  having  charge  of  the  child, 
within  forty-two  days  after  the  day  of  such  birth,  to 
give  to  the  proper  registrar  information  of  the  par- 
ticulars required  to  be  registered  concerning  such 
birth ;  and,  in  his  presence,  to  sign  the  register. 
Even  after  a  period  of  three  months  from  the  birth 
of  the  child  has  expired,  registration  may  still  take 
place.  But,  in  that  case,  a  solemn  declaration  before 
the  superintendent  registrar  as  to  the  truth  of  the 
particulars  required  must  be  made  by  one  of  the 
persons  on  whom  the  statute  imposes  the  duty  of 
giving  the  information  as  to  the  birth  ;  and  he  or  she 
must  sign  the  register  in  the  presence  both  of  the 
superintendent  registrar  and  of  the  registrar  of  the 
district.  After  the  expiration  of  twelve  months  from 
the  time  of  the  birth,  no  registry  thereof  can  be  made, 
except  with  the  written  authority  of  the  Registrar- 
General  ;    such  authority  being  duly  entered  on  the 
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register.  Births  on  board  ships  at  sea  are  subject 
to  different  provisions  (Merchant  Shipping  Act,  1894, 
s.  745). 

As  to  deaths. — It  is  the  duty  of  every  registrar  to 
inform  himself  carefully  of  every  death  which  happens 
in  his  district ;  and  to  register  such  particulars  con- 
cerning the  same  as  are  specified  in  the  Schedule  to 
the  Act  of  1874,  And  it  is  the  duty  of  the  nearest 
relatives  of  the  deceased,  present  at  the  death  or  in 
attendance  during  his  last  illness,  and,  in  default  of 
such  relatives,  of  any  other  relative  in  the  same 
district,  and,  in  default  of  any  such  persons  present 
at  the  death,  of  the  occupier  of  the  house  (if  he  knows 
of  such  death  having  taken  place),  and,  in  his  default, 
of  each  inmate  of  the  house,  and  of  the  person  causing 
the  body  to  be  buried,  to  give  to  the  registrar  informa- 
tion, within  the  five  days  next  following  the  day  of 
death,  according  to  the  best  of  his  knowledge  and  behef , 
of  such  particulars  as  are  required  to  be  registered 
touching  the  death.  In  the  case  of  an  inquest  upon 
the  body,  such  information  is  to  be  conveyed  to  the 
registrar,  by  the  coroner  before  whom  such  inquest 
is  held. 

Four  times  in  every  year,  each  registrar  is  to  deliver, 
to  his  superintendent,  a  certified  copy  of  the  entries 
made  by  him  in  his  registry  book,  and  finally  the 
register  itself,  upon  the  book  being  filled  ;  and  the 
superintendent,  at  the  same  intervals,  is  to  transmit 
the  same  to  the  Registrar-General.  The  duties  of  the 
Registrar-General,  into  whose  hands  the  documents 
thus  ultimately  fall,  consist — in  addition  to  the  general 
supervision  of  the  working  of  the  whole  system — in 
examining,  arranging,  and  indexing  the  certified  copies 
so  sent ;  and  he  also  compiles  abstracts  of  their 
contents,  and  transmits  the  same,  once  in  every  year, 
to  a  Secretary  of  State,  by  whom  such  abstracts  are 
afterwards  laid  before  Parliament. 
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^5  to  rnarriages. — The  forms  and  conditions  of 
marriages  before  a  registrar  have  been  fully  discussed 
earlier  in  this  volume  (pp.  420-425).  It  is  sufficient 
here  to  observe,  that  a  central  register  office  of  births, 
deaths,  and  marriages  is  provided,  and  that  all  persons 
authorised  to  solemnise  marriages  are  required  to  keep 
a  register  of  marriages  solemnised  by  them,  and  to 
transmit  copies  thereof  quarterly  to  the  superintendent 
registrar  of  their  district.  The  superintendent  registrar 
must  in  turn  send  certified  copies  to  the  Registrar- 
General's  office. 

Entries  in  the  registers  of  births,  deaths,  and  mar- 
riages, and  certified  copies  thereof,  are  receivable 
in  evidence  to  prove  the  contents  thereof.  Thus  the 
fact  and  date  of  a  birth,  marriage,  or  death  may  be 
proved  by  certified  copies  (usually  spoken  of  as 
'  certificates  ')  of  the  entry  in  the  register  relating 
thereto.  Any  person  who  wilfully  makes  any  false 
answer  to  any  question  put  to  him  by  the  registrar 
relating  to  the  particulars  required  to  be  entered  in 
any  register  of  births  or  deaths,  or  gives  false  informa- 
tion concerning  any  birth  or  death,  or  makes  any 
false  statement  with  intent  to  have  it  inserted  in  any 
register  of  births  or  deaths  or  marriage,  or  knowingly 
and  wilfully  makes,  for  the  purpose  of  being  inserted  in 
any  register  of  marriage,  a  false  statement  as  to  any 
particular  required  by  law  to  be  registered  relating  to 
any  marriage,  is  guilty  of  a  misdemeanour  under  the 
Perjury  Act,  1911,  and  may  be  sentenced  to  penal 
servitude  or  imprisonment. 

II.  The  Census. 

Until  1920,  the  taking  of  a  periodical  census  was 
ordained  by  an  Act  of  Parliament  passed  to  authorise 
the  particular  census  in  question  ;   but  the  Census  Act 
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of  that  year  gives  permanent  legislative  authority  for 
the  taldng  of  a  census  at  intervals  of  not  less  than  five 
years.  This  authority,  which  is  exercised  under  the 
supervision  of  the  Ministry  of  Health  and  the  Registrar- 
General,  is  granted  by  the  issue  of  an  Order  in  Council, 
which  has  to  be  laid  before  both  Houses  of  Parliament 
for  twenty  days  before  it  obtains  statutory  effect. 
The  object  of  the  census  is  to  furnish  information  of 
a  more  general  character  than  can  be  obtained  by 
the  process  of  routine  registration  ;  and  every  person 
may  be  required  to  give  the  particulars  enumerated  in 
the  schedule  to  the  Act  regarding  himself  and  his 
dependants.     These  particulars  are  as  follows  : 

1.  Names,  sex,  age. 

2.  Occupation,  profession,  trade,  or  employment. 

3.  Nationality,  birthplace,  race,  language. 

4.  Place  of  abode  and  character  of  dwelling. 

5.  Condition  as  to  marriage,   relation  "to   head  of 

family,  issue  born  in  marriage. 

6.  Any  other  matters  with  respect  to  which  it  is 

desirable  to  obtain  statistical  information  with 
a  view  to  ascertaining  the  social  or  civil  condition 
of  the  population. 

A  census  was  taken  in  June,  1921,  so  that  no  further 
general  census  can  be  taken  until  June,  1926.  But 
the  Act  confers  upon  certain  local  authorities  the  right 
to  apply  to  the  Ministry  of  Health  for  the  taking  of 
a  local  census  of  the  inhabitants  of  their  areas,  if  it 
appears  expedient  to  do  so  for  the  purpose  of  facilitating 
the  performance  of  its  statutory  duties  by  the  authority 
in  question. 

NOTE  ON  AUTHORITIES. 

[Halsbury,    "  Laws   of  England,''''   art.    '  Registration   of  Births, 
Marriages,  and  Deaths.'' 
Census  Act,  1890.] 
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CHAPTER  XXIX. 

THE    LEGAL   PROFESSION. 


Many  professions  adopted  by  citizens  of  this 
country  are  subject  to  statutory  regulations  of  a 
more  or  less  comprehensive  nature.  Nurses,  by  the 
Nurses  Regulation  Act,  1919,  and  midwives,  by  the 
Midwives  Act,  1918,  are  made  subject  to  various  rules 
as  to  registration,  &c.  Pharmaceutical  chemists  are 
registered  and  controlled  under  the  Pharmacy  Acts. 
The  practice  of  veterinary  surgery  is  regulated  by 
the  Veterinary  Surgeons  Acts,  1881  to  1920  ;  that 
of  dentistry  by  the  Dentists  Acts,  1878  and  1921. 
Architects,  surveyors,  and  patent  agents  are  also 
governed  in  their  professions  by  various  statutes. 
Better  known  than  any  of  these,  perhaps,  are  the 
various  Acts  under  which  the  medical  profession  is 
organised — the  Medical  Acts,  1858  to  1886,  being  the 
most  important.  The  objects  of  these  statutes  are, 
in  the  main,  threefold,  viz.,  {a)  to  secure  that  none  but 
properh'"  qualified  candidates  shall  be  admitted  to  the 
profession ;  (b)  to  maintain  a  proper  standard  of 
efficiency  and  character  in  the  duly  qualified  members 
of  the  profession  ;  and  (c)  in  return  for  the  labour  and 
expense  involved  in  preparing  for  and  practising  the 
profession,  to  protect  its  members  (as  well  as  the  public) 
against  unauthorised  intruders  and  competitors.  But 
we  must  pass  over  these  professions  with  a  bare 
mention,  and  turn  to  the  subject  of  this  chapter,  the 
legal  profession. 

It  is  well  known  that  this  profession  is  divided  into 
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two  branches,  solicitors  and  barristers.  Following  the 
precedent  set  in  earlier  editions  of  these  Commentaries, 
we  shall  deal  in  some  detail  with  solicitors,  and  shall 
subsequently  add  a  few  paragraphs  outlining  the  main 
features  of  the  other  branch  of  the  profession,  from  the 
solicitor's  point  of  view. 

I.  Solicitors. 

[Specially  revised  by  E.  R.  Cook,  Esq.,  Secretary  of  the 
Laiv  Society.] 

The  body  to  which,  subject  to  the  jurisdiction  of  the 
Supreme  Court,  or  of  certain  Judges  thereof,  the  regis- 
tration, education,  and  discipline  of  the  solicitors'  branch 
of  the  legal  profession  are  entrusted,  is  the  Society  first 
incorporated  by  royal  charter  in  the  year  1831,  now, 
under  a  later  charter  of  1903,  called  '  The  Law  Society.' 

By  the  Solicitors  Act,  1843,  it  is  enacted,  that  no 
person  shall  act  as  a  solicitor,  or  sue  out  any  writ  or 
process  as  such,  or  commence,  carry  on,  solicit,  or 
defend  any  action  or  other  proceeding,  in  the  name 
of  any  other  person  or  in  his  own  name,  in  any  court 
of  civil  or  criminal  jurisdiction  in  England  and  Wales, 
or  before  any  revenue  commissioners,  unless  he  shall 
have  been  admitted  and  enrolled,  and  be  otherwise  duly 
qualified  to  act,  as  a  solicitor.  Any  person  acting 
contrary  to  this  provision  is  guilty  of  contemj)t  of 
court,  is  incapable  of  recovering  his  fees,  and  is  liable 
to  a  penalty  of  £50  (Solicitors  Act,  1860,  s.  26). 

By  the  Solicitors  Act,  1874,  any  person  who  wil- 
fully and  falsely  pretends  to  be  a  qualified  solicitor, 
is  liable  to  a  penalty  of  £10  for  each  offence,  and  no 
fees  or  disbursements  charged  in  respect  of  the  work 
done  by  an  unqualified  person  can  be  recovered. 
By  the  Stamp  Act,  1891,  s.  44,  which  reproduces  the 
provisions  in  this  respect  of  many  earlier  Acts,  it  is 
provided  that  every  person  not  qualified  as  a  solicitor, 
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nor  having  the  other  professional  qualifications  speci- 
fied in  the  Act,  who,  either  directly  or  indirectly,  for 
or  in  expectation  of  any  fee,  gain,  or  reward,  draws 
or  prepares  any  instrument  relating  to  real  or  personal 
estate,  or  any  proceeding  in  law  or  equity,  shall  incur 
a  fine  of  £50.  The  Land  Transfer  Act,  1897,  s.  10, 
contains  a  similar  provision  as  to  instruments  pre- 
scribed for  use  in  the  Land  Registry.  Both  the  last- 
mentioned  Acts  contain  exceptions  in  favour  of  public 
officers  preparing  instruments  in  the  course  of  their 
duty,  and  of  persons  employed  merely  as  copyists  ; 
and  the  provision  of  the  Stamp  Act,  1891,  does  not 
apply  to  wills,  agreements  under  hand  only,  powers 
of  attorney,  and  transfers  of  stock  containing  no  trust  or 
limitation.  A  person  may,  without  admission  or  enrol- 
ment, act  as  solicitor  to  the  City  of  London,  the  Trea- 
sury, Customs,  Inland  Revenue,  Post  Office,  or  other 
public  department ;  but  the  great  majority  of  solicitors 
qualify  by  admission  to  the  roll  of  soUcitors,  and  the 
taking  out  of  a  certificate  to  practise,  in  the  usual  way. 
To  entitle  a  person  to  be  admitted  as  a  solicitor, 
it  is,  in  the  first  place,  required  of  him  in  general  that, 
being  a  British  subject  (whether  male  or  female)  of 
full  age,  and  having  previously  passed  the  Preliminary 
Examination  in  general  knowledge  prescribed  by  the 
Law  Society,  or  some  examination  exempting  there- 
from, and  having  been  duly  articled  to  some  practising 
solicitor,  or  firm  of  solicitors  in  England  or  Wales,  he 
shall  have  actually  served  him  or  them  as  clerk  for 
five  years.  But  a  service  of  four  j^ears  will  suffice, 
if  the  candidate  shall  have  passed  certain  prescribed 
examinations  of  the  universities  of  Oxford,  Cambridge, 
Dublin,  Durham,  London,  Victoria  University  of 
Manchester,  Liverpool,  Leeds,  Sheffield,  or  Birming- 
ham, or  of  St.  David's  College,  Lampeter,  or  of  any  other 
university,  or  college,  or  educational  institution  which 
may  hereafter  be  specified  in  that  behalf  in  accordance 
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with  the  Solicitors  Act,  1877,  s.  13.  And,  by  an  Order 
made  in  June  1913,  Regulations  were  issued  where- 
under  any  person  is  capable  of  being  admitted  a 
solicitor  after  a  service  of  four  years,  provided  he  has, 
before  entering  into  articles,  passed  the  examination 
held  by  the  Law  Society,  and  referred  to  therein. 
These  Regulations,  inter  alia,  require  any  person  before 
taking  such  examination  to  attend,  for  one  whole 
teaching  year,  the  curriculum  of  lectures  and  classes 
at  the  Society's  Hall,  and  further,  that,  before  any 
person  can  be  enrolled  as  a  student,  he  must  either 
have  passed  the  Society's  preliminary  examination  or 
one  of  the  examinations  mentioned  in  the  schedule  to 
the  Regulations.  Similar  orders  have  since  been 
obtained  by  the  universities  of  Manchester,  Liverpool, 
Leeds,  and  Sheffield. 

A  service  of  three  years  only  is  required,  if  the 
articled  clerk  shall  have  taken  a  degree  in  arts  or 
laws  at  any  of  the  above-named  universities,  or  of 
the  University  of  Bristol,  or  of  any  Scottish  Univer- 
sity, or  if  he  shall  have  been  called  to  the  degree 
of  a  barrister  in  England,  and  is  of  less  than 
five  years'  standing  at  the  bar,  or  shall  have 
been,  for  the  term  of  ten  years,  a  bond  fide  clerk 
to  some  practising  solicitor,  or  if  he  shall  have  been 
admitted  as  a  Writer  to  the  Signet,  or  as  a  solicitor 
in  the  Supreme  Courts  of  Scotland,  or  as  a  procurator 
before  any  of  the  sheriff's  courts  of  Scotland,  or  as  a 
member  of  the  Faculty  of  Advocates  in  Scotland. 
Under  the  Solicitors  Act,  1877,  s.  12,  a  barrister 
of  five  years'  standing  may,  without  any  period  of 
service,  pass  the  Final  Examination,  and  be  admitted 
as  a  solicitor  ;  provided  he  has  procured  himself  to 
be  disbarred  with  that  intention,  and  has  obtained 
the  certificate  of  two  Benchers  of  his  Inn,  that  he  is 
fit  to  practise  as  a  solicitor.  And  colonial  solicitors, 
admitted  in  a  colony  to  which  an  Order  in  Council 
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made  under  the  Colonial  Solicitors  Act,  1900,  applies, 
are  not  required,  either  to  serve  under  articles,  or, 
unless  the  particular  Order  (as  in  some  cases  it  does) 
otherwise  provides,  to  pass  any  examination,  before 
admission  in  England. 

After  the  clerk  has  been  articled,  he  must,  before 
the  expiration  of  twelve  calendar  months  next  after 
the  date  when  one  half  of  his  term  of  service  shall 
have  expired,  pass  an  examination  in  elementary 
English  law,  and  in  accounts  and  book-keeping,  known 
as  the  Intermediate  Examination.  From  the  legal 
portion  of  this  examination  clerks  who  have  obtained 
a  law  degree  of  one  of  certain  English  universities,  of 
the  University  of  Wales,  or  of  Dublin  University,  or 
who,  before  entering  into  articles,  have  taken  honours 
in  the  Final  Honour  School  of  Jurisprudence  at  Oxford 
or  in  the  Law  Tripos  at  Cambridge,  are  exempt ;  as 
are  also  barristers  of  five  years'  standing,  and  such 
colonial  solicitors  as  are  exempt  by  Order. 

Lastly,  the  clerk,  at  or  about  the  termination  of  his 
service,  must  pass  the  Final  Examination,  touching 
his  articles  and  service,  and  his  fitness  and  capacity 
to  practise  and  to  be  an  officer  of  the  Supreme  Court. 
From  the  Final  Examination,  the  only  exemption  is 
in  favour  of  those  colonial  solicitors  who  have  been 
exempted  under  the  Colonial  Solicitors  Act,  1900. 
The  Preliminary,  Intermediate,  and  Final  Examina- 
tions are  conducted  by  the  Law  Society. 
i;4  Moreover,  the  Law  Society  has,  for  many  years 
past,  in  pursuance  of  its  charters  and  statutory  duties, 
concerned  itself  greatly  with  the  provision  of  legal 
education  for  persons  intending  to  qualify  as  solicitors. 
In  the  year  1903,  the  Council  introduced  a  new  and 
expanded  scheme  of  legal  education,  which  has  con- 
tinued, with  increasing  popularity,  ever  since.  It 
aims  at  providing  a  complete  curriculum  of  legal 
education,  by  a  competent  staff  of  teachers,  not  only 
in  strictly  professional  subjects,  but  also  in  subjects 
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usually  studied  by  candidates  for  legal  degrees  in 
universities,  some  of  which  subjects  are  now  pre- 
scribed also  for  the  Law  Society's  Honours  Examina- 
tion. Another  feature  of  the  system  is,  that  it  is  not 
confined  to  oral  teaching,  but  endeavours  to  impart 
instruction  by  means  of  correspondence  through 
the  post,  for  the  benefit  of  students  articled  in  the 
country,  who  are  unable  to  attend  any  of  the  local 
centres  of  legal  education  which  have  been  established 
in  recent  years  with  the  assistance  of  the  Law  Society. 
Of  these  local  centres,  some  work  in  close  co-operation 
with  one  or  more  of  the  newer  universities,  whose 
foundation  and  rapid  development  have  been  striking 
events  of  the  last  half-century  ;  and,  in  such  cases, 
the  student  attending  the  centre  has  an  opportunity 
at  the  same  time  of  qualifying  for  a  legal  degree. 
Attendance  at  the  Law  Society's  School,  as  well  as  at 
the  local  centres,  is,  at  present,  so  far  as  the  profes- 
sional qualifications  of  intending  solicitors  are  con- 
cerned, purely  voluntary.  But  the  large  and  increasing 
numbers  of  articled  clerks  who  make  use  of  the  facilities 
afforded  by  these  centres,  and  the  regularity  and 
earnestness  of  their  work,  are  testimonies  to  the  appre- 
ciation which  the  Society's  efforts  have  evoked. 

The  candidate  may  now  obtain  from  the  Law 
Society  a  certificate  of  having  passed  his  Final 
Examination,  and  may  apply  to  the  Master  of  the 
Rolls  to  be  admitted  as  a  solicitor  ;  six  weeks'  notice 
at  least  being  given  to  the  Law  Society  of  intention 
to  seek  admission.  Upon  the  expiration  of  such 
notice,  the  Master  of  the  Rolls,  in  the  absence  of  any 
cause  to  the  contrary,  may,  by  writing  under  his  hand, 
admit  the  applicant  to  be  a  solicitor.  On  production 
of  this  admission,  and  on  payment  of  a  fee  of  £5 
to  the  Society,  the  applicant's  name  is  enrolled  by 
the  Society  on  the  roll  of  solicitors.  The  stamp  duty 
payable  on  admission  is  £25. 

After  a  solicitor  is  admitted,   and  before  he  can 
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practise,  he  must  obtain  from  the  Law  Society  a 
certificate  which,  when  stamped  with  the  proper  duty, 
authorises  him  to  practise  as  a  solicitor  until  the  15th 
November  next  ensuing.  To  obtain  the  certificate,  a 
declaration  in  writing,  signed  by  the  solicitor  or  by 
his  partner,  or  by  his  London  agent,  containing  his 
name  and  address,  and  the  date  of  his  admission, 
must  be  delivered  to  the  Law  Society.  A  solicitor 
who  practises  without  having  a  stamped  certificate 
for  the  current  year  incurs  certain  penalties,  and  is 
incapable  of  maintaining  any  action  to  recover  his 
professional  charges  or  disbursements.  Formerly,  if 
the  certificate  was  not  renewed  yearly,  then,  after  the 
lapse  of  one  year,  it  was  not  renewable  without  an 
order  of  the  Master  of  the  Rolls  ;  but,  under  the 
Solicitors  Act,  1888,  the  Law  Society  may  grant  a 
renewal,  or  (subject  to  appeal  to  the  Master  of  the 
Rolls  by  petition  supported  by  affidavit  of  the  facts) 
refuse  to  do  so.  In  the  latter  case,  the  Master  of  the 
Rolls,  on  appeal,  may  either  refuse  to  interfere,  or  may 
direct  a  fresh  certificate  to  issue  on  such  terms  as  he 
may  think  fit. 

By  the  Solicitors  Act,  1906,  the  Law  Society  is 
authorised  to  exercise  similar  powers,  subject  to  a 
like  appeal,  whenever  a  solicitor  who  is  an  undis- 
charged bankrupt  applies  for  a  fresh  certificate,  or 
renewal  of  an  existing  one. 

The  Solicitors  Acts,  1843  and  1860,  also  contain  the 
following  (among  other)  regulations  : — that  no  solicitor 
shall  have  more  than  two  articled  clerks  at  one  and 
the  same  time,  nor  any  such  clerk  while  he  himself 
acts  as  a  clerk  ;  that  a  clerk,  articled  for  five  or  four 
years  to  a  solicitor,  may  serve  one  of  those  years  as  a 
pupil  with  a  practising  barrister,  and  another  with  the 
London  agent  of  the  solicitor  to  whom  he  is  articled  ; 
that  a  clerk  whose  master  has  died  or  left  off  business 
during  the  term,  or  whose  articles  have  been  cancelled 
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or  discharged,  must  (if  he  wishes  to  quahfy)  enter 
into  fresh  articles  with  another  master  for  the  residue 
of  the  term.  And  any  interval  resulting  from  failure 
or  delay  in  entering  into  fresh  articles,  will  not  be 
allowed  to  count  as  part  of  his  service. 

We  will  now  consider  the  law  relating  to  solicitors 
who  have  been  admitted,  and  have  taken  out  their 
certificates,  and  renewed  such  certificates  annually, 
and  (being  in  all  other  respects  duly  qualified)  are 
in  actual  practice  ;  and,  in  particular,  with  reference 
to  their  work,  their  professional  remuneration,  and 
their  professional  conduct. 

We  shall  thus  consider,  although  with  great  brevity, 
(A)  the  privileges  and  disabilities  of  solicitors  ;  (B) 
their  retainer,  the  duties  of  their  employment,  and 
their  liability  for  negligence  ;  (C)  their  bills  of  costs 
and  remuneration  generally  ;  (D)  the  remedies,  of  and 
against  solicitors,  in  respect  of  costs  ;  and  (E)  discipline 
over  solicitors. 

A.  The  'privileges  and  disabilities  of  solicitors. — 
Solicitors  being  in  actual  practice  are  exempted  from 
serving  on  juries,  or  as  parish  overseers,  churchwardens, 
constables,  and  the  like,  and  generally  from  all  public 
services  of  a  personal  character  which  might  interfere 
with  the  due  discharge  of  their  professional  duties. 

Solicitors  are  entitled  to  practise  as  solicitors  before 
the  Privy  Council  and  the  House  of  Lords,  in  the 
Court  of  Appeal  and  in  the  High  Court,  and  to  prac- 
tise either  as  solicitors  or  as  advocates,  or  as  both, 
in  the  Bankruptcy  Division  of  the  High  Court,  in  the 
ecclesiastical  courts,  in  the  county  courts,  and  gener- 
ally in  the  inferior  courts,  where  their  rights  may  be 
enforced  by  mandamus. 

The  right  to  practise  does  not  necessarily  carry 
with  it  the  right  of  audience.  For  instance,  solicitors 
have  no  right  of  audience  before  the  House  of  Lords 
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(although  they  have  before  the  Appeal  Committee  of 
the  House  of  Lords,  from  which  counsel  are  excluded), 
or  the  Privy  Council,  or  in  the  Court  of  Appeal,  or 
in  the  High  Court  so  far  as  open  court  is  concerned 
(except  in  the  Bankruptcy  Division).  But  they  have 
a  right  of  audience  in  the  High  Court  so  far  as  chambers 
are  concerned  ;  and  also  in  a  county  court,  in  the 
palatine  courts  of  Durham  and  Lancaster,  and  before 
coroners,  and  under-sheriffs,  in  arbitration  proceedings, 
income  tax  appeals,  and  licensing  matters,  and,  to  a 
limited  extent,  before  courts  martial.  Solicitors  have 
a  right  of  audience  before  the  registration  officer  of 
parliamentary  and  local  government  electors,  which  is 
denied  to  counsel.  With  regard  to  Quarter  Sessions, 
the  Justices  have  the  same  discretion  as  is  enjoyed  by 
every  other  court  to  regulate  their  own  proceedings; 
although,  under  the  Summary  Jurisdiction  Act,  1848, 
both  complainant  and  accused  are  entitled  to  have 
witnesses  examined  and  cross-examined  by  '  counsel 
or  attorney  '  on  the  trial.  In  practice,  soHcitors  are 
granted  audience  before  Quarter  Sessions,  except  at 
places  at  which  a  sufficient  number  of  barristers 
practise  regularly.  A  sohcitor  who  is  a  managing 
clerk  to  another  solicitor  has  not  the  right  to 
appear  for,  and  represent,  his  principal  in  the  conduct 
of  a  case  in  court  ;  but  with  leave  he  may  do  so 
(R.  v.  Judge  of  Oxfordshire  County  Court  [1894]  2  Q.  B. 
440).  But  one  sohcitor  may  not  employ  another  as 
an  advocate  (County  Courts  Act,  1888,  s.  72). 

Solicitors  are  privileged  from  arrest  on  civil  process, 
while  attending  the  courts  in  their  capacity  of  soli- 
citors, and  while  going  to  and  returning  from  the 
same  ;  but  they  are  not  privileged  from  arrest  on 
criminal  process,  or  under  a  writ  of  attachment,  or 
order  of  committal  for  contempt. 

B.  The    retainer    of   solicitors,    the    duties    of   their 
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employment,  and  their  liability  for  negligence. — The 
solicitor  of  a  party  litigant  should,  as  a  general  rule, 
obtain  from  his  client  a  written  authority  to  act  on 
his  behalf  ;  but  a  verbal  retainer  is  sufficient,  except 
where  the  litigant  is  a  corporation  (when  the  retainer 
should  be  under  seal),  or  where  the  retainer  amounts 
to  an  agreement  not  to  be  performed  within  the  year 
(when  it  must  be  in  writing).  As  regards  non-con- 
tentious business,  however,  the  retainer  is  in  general 
implied  from  the  circumstances.  The  authority  may 
be  either  a  general  one,  or  it  may  be  an  authority 
limited  to  some  particular  matter,  or  to  some  par- 
ticular proceeding  in  the  action  ;  and,  in  either  case, 
it  must  not  be  exceeded.  If  the  retainer  is  in  a 
common  law  action,  the  contract  is  an  entire  contract ; 
and  the  solicitor  must  accordingly  see  the  business 
through  to  its  end,  unless  good  reason  to  the  contrary 
exists,  before  he  may  sue  for  his  remuneration  {Under- 
wood V.  Lewis  [1894]  2  Q.  B.  306;  Court  v.  Berlin 
[1897]  2  Q.  B.  396).  But  a  retainer  in  such  a  matter 
as  a  bankruptcy,  an  administration,  or  a  winding-up, 
does  not  constitute  an  entire  contract,  so  as  to  deprive 
the  solicitor  of  his  right  to  payment  till  the  whole 
matter  is  completed  {In  re  Hall  (1878)  9  Ch.  D.  538). 
The  death  of  the  client  before  completion  of  the 
business  covered  by  the  retainer  discharges  the 
solicitor  from  continuing  to  act.  He  may  at  once 
withdraw  from  the  case,  and  deliver  his  bill,  in  respect 
of  costs  already  incurred,  to  the  personal  representa- 
tives, who  are  responsible  for  its  payment  out  of  the 
assets  of  the  deceased.  If  the  personal  representa- 
tives continue  the  action,  they  may  be  personally 
liable  for  the  whole  of  the  costs.  If  a  solicitor  dies 
during  the  continuance  of  an  action,  or  before  a 
matter  is  completed,  his  representatives  will  probably 
be  entitled  to  recover  costs  due  to  him  on  a  quantum 
meruit.     The  bankruptcy  of  either  the  solicitor  or  the 
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client  will  put  an  end  to  the  retainer  {Me  Moss  (1866) 
L.  R.  2  Eq.  345).  Lunacy  has  the  same  effect  also  ;  and 
a  solicitor  who  continues  to  conduct  proceedings  on 
behalf  of  a  client  who  has  become,  de  facto,  of  unsound 
mind,  will  be  liable  to  be  ordered  to  pay  costs  per- 
sonally to  the  other  side,  on  the  ground  of  '  warranty 
of  authority,'  even  though  he  was  unaware,  and  had 
no  reason  to  be  aware,  of  the  client's  unsoundness  of 
mind  {Yonge  v.  Toynhee  [1910]  1  K.  B.  215). 

Under  his  general  authority,  the  solicitor  may  agree 
to  a  matter  in  dispute  being  referred  to  an  arbitrator  ; 
and  may  even  agree  to  a  compromise  of  it,  unless 
the  client  has  expressly  forbidden  a  compromise,  al- 
though, ordinarily,  a  solicitor  should  always  refer  the 
question  to  his  client  for  instructions.  But  the  solicitor 
may  not,  before  action  commenced,  compromise  his 
client's  claim  without  the  express  consent  of  his 
client  {Macaulay  v.  Polley  [1897]  2  Q.  B.  122).  The 
authority  of  the  solicitor  continues  until  the  conclusion 
of  the  whole  cause  or  matter,  or  until  change  of 
solicitors  under  Order  VII.  r.  3.  A  solicitor  who 
commences  an  action  without  authority  to  do  so,  or 
who  represents  himself  as  acting  for  a  non-existing 
client,  or  who  continues  to  act  for  a  client  after  his 
authority  has  been  revoked,  is  personally  liable  for  all 
the  costs  thereof  ( Yonge  v.  Toynhee,  supra  ;  Simmons 
V.  Liberal  Opinion,  Limited  [1911]  1  K.  B.  966). 

In  the  exercise  of  his  employment,  the  solicitor  must 
use  judgment ;  and  although  privileged  from  disclosing, 
and,  indeed,  bound  not  to  disclose,  the  communica- 
tions and  documents  of  his  client,  he  is  not  justified 
in  conspiring  or  combining  with  him  to  effect  a  fraud 
or  a  judicial  wrong.  But  this  matter  of  privileged 
communications  will  be  more  properly  considered  here- 
after, in  connection  with  the  proceedings  in  an  action. 

A  solicitor  is  not  incapable  of  purchasing  any 
property,    whether   real   or   personal   (not   being   the 
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subject-matter  of  an  action  in  which  his  client  is 
concerned),  from  his  client  ;  but  such  a  transaction  is 
out  of  the  common,  and  is  viewed  with  jealousy 
{Wright  v.  Carter  [1903]  1  Ch.  27).  The  onus  of 
showing  that  the  purchase  price  was  not  inadequate, 
that  no  advantage  was  taken  by  the  solicitor,  and 
that  no  concealment  of  any  kind  took  place,  is  thrown 
upon  the  solicitor.  In  other  words,  quite  apart  from 
any  question  of  undue  influence,  the  contract  is  one 
vberrimcB  fidei,  that  is  to  say,  voidable  by  the  client 
for  mere  non-disclosure  on  the  part  of  the  solicitor 
{Moody  V.  Cox  and  Hatt  [1917]  2  Ch.  71 — a  case  of 
a  sale  by  a  solicitor,  where  the  same  principles  are 
applicable).  For  his  own  protection,  therefore,  the 
solicitor  should  see  that  the  client  has  the  benefit  of 
separate  and  independent  advice. 

Mortgages  by  a  client  without  independent  advice 
to  his  solicitor  are  also  not  invalid  ;  but  full  explana- 
tion, both  as  to  documents  to  be  signed  by  the  client 
and  the  transaction  generally,  should  be  given  to  the 
client.  The  onus  of  showing  that  this  was  done  is 
thrown  upon  the  solicitor  ;  and  no  omission  of  a  usual 
provision  will  be  permitted  unless  the  client  expressly 
agrees  {Cockburn  v.  Edwards  (1881)  18  Ch.  D.  449). 

There  is  no  objection  to  a  solicitor  accepting  the 
offices  of  executor  or  trustee  of  a  client's  will.  To 
enable  a  solicitor,  however,  to  charge  and  be  paid  for 
either  professional  or  non-professional  work  (which  an 
executor  or  trustee  not  being  a  solicitor  would  do 
without  payment),  it  is  necessary  that  a  clause  to 
that  effect,  known  as  a  charging  clause,  should  appear 
in  the  will.  Such  a  clause  should  not  be  inserted 
without  the  client's  express  authority. 

A  solicitor  cannot  validly  accept  a  gift  inter  vivos 
from  a  client  ;  unless  it  is  of  a  trifling  character.  Nor 
is  a  client  bound  by  an  acknowledgment  of  a  statute- 
barred  debt  owed  to  his  solicitor.     The  principle  is, 
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that  such  gifts  and  acknowledgments  are  presumed 
to  have  been  made  through  the  undue  influence  of 
the  solicitor.  But  a  solicitor  may  accept  a  legacy 
from  a  client.  A  solicitor  acting  for  a  purchaser 
ought  not  to  receive  a  commission  from  the  vendor 
for  the  introduction  of  the  purchaser  ;  but  the  latter 
may  not  be  able  to  recover  the  amount  from  the 
solicitor  {Re  Haslam  and  Hier-Evans  [1902]  1  Ch.  765). 
A  solicitor  represents  himself  as  possessing  the 
requisite  ability  and  skill  to  undertake  any  legal 
work  that  may  be  entrusted  to  him  ;  and,  therefore, 
if  by  negligence  or  ignorance  he  does  not  perform 
such  work  properly,  the  client  has  a  right  of  action 
against  him  {Fletcher  v.  Jubb,  Booth,  and  Helliwell 
[1920]  1  K.  B.  275).  A  solicitor  is  also  liable  for  the 
want  of  care,  knowledge,  or  honesty  of  his  partner 
{Blyth  V.  Fladgate  [1891]  1  Ch.  337),  clerk  {Lloyd  v. 
Grace  Smith  db  Co  .[1912]  A.  C.  716),  or  London  agent  {Re 
Ward  (1862)  31  Beav.  at  p.  11).  The  Limitation  Act 
is,  however,  a  good  defence  to  an  action  of  negligence. 

C.  Solicitors^  bills  of  costs,  and  their  remuneration 
generally. — Solicitors  as  such  are  entitled  to  be  paid  for 
their  professional  work  ;  and  they  may  either  enter  into 
a  special  agreement  with  their -client  as  regards  their  re- 
muneration, or  they  may  dispense  with  such  agreement. 

First,  where  they  enter  into  an  agreement.  Such 
an  agreement  is  of  a  special  character,  and  is,  broadly 
speaking,  governed  by  the  Attorneys  and  Solicitors 
Act,  1870,  and  the  Solicitors'  Remuneration  Act,  1881. 
Before  these  Acts,  a  solicitor  might  (as  he  still  may) 
make  an  agreement  as  to  his  past  costs,  but  not  as 
to  costs  to  be  incurred  ;  but  he  may  now  also  make 
an  agreement  as  to  his  future  costs.  Such  agreement, 
however,  must  be  in  writing,  unless  it  be  merely  a 
promise  by  the  solicitor  not  to  make  any  charge 
at  all ;   and  it   must  be   signed  by  the  client  at  all 
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events,  though  not  necessarily  by  the  solicitor.     A 
solicitor  may  agree,  of  course,  to  charge  only  his  out- 
of-pocket  costs,  or  to  charge  nothing  for  his  labour  ; 
but  such  an  agreement  precludes  the  solicitor  from 
recovering  costs,   either  from   his    client   {Turner  v. 
Tennant  (1846)  10  Jur.  429  n.)  or  from  the  other  side 
{Gundryv.  Sainsbury  [1910]  1  K.  B.  645).    And,  seeing 
that,  if  the  benefit  of  the  Acts  is  to  be  obtained,  strict 
regard  must  be  had  to  their  provisions,  we  will  pro- 
ceed to  state  these  provisions  with  some  particularity. 
(1)  By  the  Attorneys  and  Solicitors  Act,  1870,  s.  4 
(which,  however,  since  the  passing  of  the  SoHcitors' 
Remuneration  Act,  1881,  applies  only  to  contentious 
business,  that  is  to  say,   business  in  any  action  or 
transaction  in  any  Court),  it  is  provided,  that  an  agree- 
ment in  writing,  which  must  be  signed  by  the  client 
in  order  to  bind  him,  but  need  not  be  signed  by  the 
soHcitor,    may   be  validly  made  between  a  sohcitor 
and  his  chent,    respecting    the   amount   and   manner 
of  payment  for  either  past  or  future  services  of  the 
solicitor.    But  such  an  agreement  must   receive  the 
sanction  of  a  taxing  officer  of  the  court  which  has 
power    to    enforce  the   agreement,   that  is    to    say, 
the   amount   payable   under   the    agreement    is    not 
recoverable    until    the    agreement    itself    has    been 
allowed  by  the  taxing  master.     And  no  action  is  to 
be  brought  on  the  agreement,  so  far  as  it  relates  to 
the  mode  of  remuneration  ;  any  question  arising  under 
it  being  determined  by  the  court  on  motion  or  peti- 
tion.    Moreover,    any    provision    in    the    agreement, 
whereby  the  solicitor  shall  be  expressed  to  be  rendered 
not  liable  for  negligence,  or  to  be  relieved  from  any 
responsibility  to  which  he  would  otherwise  be  subject, 
is  wholly  void  ;  and  the  agreement,  if  in  any  way 
considered  by  the  courts  to  be  unfair  or  unreasonable, 
may  be  disallowed  and  set  aside.     Also,  no  validity 
is  given  by  the  statute  to  any  purchase  by  a  solicitor 


632    PT.    VII.   MISCELLANEOUS   BRANCHES   OF  PUBLIC   LAW. 

of  his  client's  interest  in  the  property  involved  in  the 
action,  or  to  an  arrangement  whereby  he  is  to  be  paid 
only  in  the  event  of  the  success  of  the  action  ;  both 
of  which  transactions  are  against  the  policy  of  the 
law.  There  is,  however,  no  impropriety  in  a  soli- 
citor conducting  a  speculative  action,  if  he  honestly 
takes  pains  to  inform  himself  that  there  is  a  borid 
fide  cause  of  action.  An  agreement  under  the 
Attorneys  and  Solicitors  Act,  1870,  is  not  to  affect 
the  interests  of  third  parties  ;  and  the  agreement  is 
to  be  deemed  to  exclude  all  other  claims,  save  in  so 
far  as  it  expressly  excepts  them. 

(2)  By  the  Solicitors'  Remuneration  Act,  1881, 
which  (as  already  stated)  limits  the  operation  of  the 
Attorneys  and  Solicitors  Act,  1870,  to  contentious 
business,  it  is  provided,  as  regards  non-contentious 
business  (that  is  to  say,  business  connected  with  sales, 
purchases,  leases,  mortgages,  settlements,  and  other 
matters  of  conveyancing),  that  an  agreement  may  be 
made  between  a  solicitor  and  his  client,  before  or  after 
or  in  the  course  of  the  business,  for  the  remuneration 
of  the  sohcitor,  as  regards  both  the  amount  and  the 
manner  thereof  ;  the  agreement  being  in  writing,  and 
signed  by  the  person  to  be  bound  thereby,  or  by  his 
agent  in  that  behalf.  The  agreement  may  express 
whether  all  or  some  only  (and  what)  disbursements 
in  respect  of  searches,  travelling  expenses,  stamps, 
plans,  and  the  like,  are  to  be  included  or  not  in  the 
agreed  remuneration.  The  agreement  may  be  enforced 
or  set  aside  by  action,  or  it  may  be  reviewed  under  an 
order  for  taxation. 

Second,  where  no  express  agreement  as  to  remunera- 
tion has  been  entered  into  between  a  solicitor  and 
his  client,  either  as  to  contentious  business  (under  the 
Attorneys  and  Solicitors  Act,  1870),  or  as  to  non-con- 
tentious business  (under  the  Solicitors'  Remuneration 
Act,  1881),  the  amount  and  manner  of  his  remuneration 


CHAP.    XXIX. — THE    LEGAL   PROFESSION.  633 

is  governed,  as  to  non-contentious  business,  by  custom, 
by  the  Solicitors  Act,  1843,  and  the  Solicitors'  Re- 
muneration Act,  1881,  and  the  Orders  and  Rules  there- 
under ;  and  as  to  contentious  business,  by  a  vast 
number  of  statutes,  and  of  orders  and  rules  thereunder. 
(1)  By  the  Solicitors  Act,  1843,  it  is  provided,  as 
regards  both  contentious  and  non-contentious  busi- 
ness, that  no  solicitor  shall,  as  a  general  rule,  com- 
mence an  action  or  sue  for  his  fees  or  charges  in 
respect  of  any  business  done  by  him,  although  his 
claim  is  complete  as  soon  as  the  business  is  done, 
until  after  the  expiration  of  one  calendar  month  after 
a  bill  of  his  costs  and  charges,  signed  by  him,  shall 
have  been  delivered  to  the  party  to  be  charged.  A 
solicitor  must  abide  by  his  bill  as  delivered  ;  and  only 
in  exceptional  cases  is  he  allowed  to  amend  it.  In 
suitable  cases,  a  solicitor  should  deliver  with  his  bill 
of  costs  a  cash  account  containing  particulars  of  pay- 
ments made  during  the  progress  of  the  matter,  which, 
ordinarily,  a  solicitor  does  not  make  out  of  his  own 
pocket,  e.g.,  purchase  moneys,  estate  duty,  stamp 
duties  paid  on  the  registration  of  a  company.  The 
party  chargeable  with  the  bill,  may,  on  application 
within  twelve  months  after  deUvery  of  the  bill,  unless 
judgment  for  the  amount  of  the  bill  has  been  previously 
signed,  obtain  an  order  referring  the  bill  for  taxation, 
and  staying  all  proceedings  for  the  recovery  of  the 
amount  thereof  in  the  meantime  ;  or  judgment  for  the 
amount  to  be  ascertained  on  the  taxation  may,  in  a 
proper  case,  be  given.  By  the  same  Act,  the  client,  or 
party  chargeable  with  the  costs,  may  obtain  an  order 
directing  the  solicitor  to  deliver  his  bill  of  costs,  when 
he  has  not  done  so  ;  and  the  same  order  (or  a  further 
order)  will  direct  the  solicitor,  on  payment,  to  deliver  up 
all  deeds,  papers,  and  other  documents  of  the  client 
in  his  possession  touching  the  matters  comprised  in 
the  bill  of  costs.     And,   even  after  payment,   a   bill 
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of  costs  may,  on  the  ground  of  special  circum- 
stances, e.g.,  of  pressure  or  manifest  overcharge,  be 
ordered  to  be  taxed  ;  provided  the  application  is  made 
within  twelve  months  after  payment.  But  if  it  is 
the  intention  of  the  client  to  object  to  certain  items 
in  the  bill  as  statute-barred,  a  special  order  for  taxa- 
tion of  the  bill  must  be  obtained. 

(2)  By  the  Solicitors'  Remuneration  Act,  1881,  it 
was  enacted,  that  the  Lord  Chancellor,  the  Lord 
Chief  Justice,  the  Master  of  the  Rolls,  the  President 
for  the  time  being  of  the  Law  Society,  and  the  Presi- 
dent of  one  of  the  provincial  Law  Societies,  to  be 
selected  by  the  Lord  Chancellor,  or  any  three  of  them, 
the  Lord  Chancellor  being  one,  might  from  time  to 
time  make  any  General  Order  for  regulating  the 
remuneration  of  solicitors  in  respect  of  business 
connected  with  sales,  purchases,  leases,  mortgages, 
settlements,  and  other  matters  of  conveyancing,  and 
in  respect  of  other  business,  not  being  business  in 
any  action,  or  transacted  in  any  court,  or  in  the 
chambers  of  any  judge  or  master,  and  not  being 
otherwise  contentious  business.  And  by  the  same 
Act  it  was  provided,  that  any  such  General  Order 
might,  as  regards  the  mode  of  remuneration,  prescribe 
that  it  should  be  according  to  a  scale  of  rates  of 
commission  or  percentage,  varying  or  not  in  different 
classes  of  business,  or  by  a  gross  sum,  or  by  a  fixed 
sum  for  each  document  prepared  or  perused,  without 
regard  to  length,  or  in  any  other  mode,  or  partly  in 
one  mode,  and  partly  in  another  or  others.  And,  as 
regards  the  amount  of  the  remuneration,  it  was  pro- 
vided that  the  Order  might  regulate  the  same  with 
reference  to  all  or  any  of  the  following,  among  other, 
considerations  :  namely,  the  position  of  the  party  for 
whom  the  solicitor  is  concerned  in  any  business,  that 
is,  whether  as  vendor  or  as  purchaser,  lessor  or  lessee, 
mortgagor   or   mortgagee,   and   the   like  ;   the   place, 
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district,  and  circumstances  at  or  in  which  the  business 
or  part  thereof  is  transacted  ;  the  amount  of  the  capital 
money,  or  of  the  rent,  to  which  the  business  relates  ; 
the  skill,  labour,  and  responsibility  involved  on  the 
part  of  the  solicitor  ;  the  number  and  importance  of 
the  documents  prepared  or  perused,  without  regard 
to  length  ;  and  the  average  or  ordinary  remuneration 
obtained  by  solicitors  in  like  business  at  the  date 
of  the  passing  of  the  Act.  And  the  Act  further 
provided,  that  any  such  General  Order  might  authorise 
and  regulate  the  taking  by  a  solicitor  from  his  client 
of  security  for  future  remuneration  in  accordance  with 
any  such  Order,  such  remuneration  to  be  ascertained 
by  taxation  or  otherwise  ;  and  might  also  authorise 
and  regulate  the  allowance  of  interest  thereon. 

A    General    Order    for    the    regulation    of    all    the 
above  matters  was  accordingly  made,  and  has  been  in 
operation  since  the  1st  January  1883,  subject  to  two 
amending  General  Orders  of  1919  and  1920  ;  and  the 
substance  and  effect  of  these  Orders  may  be  roughly 
stated  as  follows.     As  regards  non-contentious  busi- 
ness, to  which  alone  this  Act  and  the  General  Orders 
thereunder    are   appUcable,    three   possible   modes   of 
remuneration  are  provided,  viz.  (i)  by  the  percentage 
or  commission  prescribed  by  Schedule  I.  to  the  General 
Order,     (ii)  If  Schedule  I.  does  not  apply,  then  the 
solicitor  is  to  be  remunerated  by  the  old  method  of 
remuneration,  as  altered  by  Schedule  II.  to  the  General 
Order.     This  second  method  is  also  to  apply  if  the 
solicitor,  being  entitled  to  Schedule  I.  remuneration, 
elects  in  writing  before  entering  upon  the  business  to 
take    his    remuneration    under  Schedule    II.     (iii)  If 
Schedule  II.  applies,  then  it  is  provided  by  the  General 
Order  of  1920  that  the  solicitor,  at  his  own  option,  may, 
instead  of  rendering  an  item  bill  under  Schedule  II., 
deliver  a  bill  in  one  gross  sum,  although  the  client 
may  demand  ordinary  details  within  twelve  months 
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of  delivery  or  one  month  after  payment.  The 
solicitor  may  elect  between  the  three  methods  ;  pro- 
vided he  communicates  his  election  to  his  client  before 
entering  upon  the  business. 

Schedule  I.  is  subdivided  into  two  parts  ;  Part  I. 
being  in  respect  of  sales,  purchases,  and  mortgages, 
and  Part  II.  being  in  respect  of  leases,  agreements  for 
leases,  and  conveyances  at  a  rent  (not  being  mining 
leases,  or  agreements  for  such  leases).  Schedule  II. 
provides  generally  for  whatever  is  not  covered 
by  Schedule  I.,  that  is  to  say,  for  settlements, 
mining  leases  or  licences  and  agreements  therefor, 
re-conveyances,  transfers  of  mortgages,  and  further 
charges,  and  generally  all  other  matters  of  convey- 
ancing ;  as  also  for  all  matters  remaining  uncompleted 
which  would,  if  completed,  fall  within  one  or  other 
of  the  two  Parts  of  Schedule  I.  As  regards  matters 
falling  within  Schedule  I.,  the  solicitor's  remunera- 
tion is  to  be  according  to  the  scale  of  charges  thereby 
prescribed,  being  a  percentage  on  the  amount  of  the 
purchase  or  mortgage  money,  or  on  the  rental  ;  and, 
as  regards  matters  falling  within  Part  I.  of  that 
Schedule,  a  negotiation  fee  also,  calculated  at  a  per- 
centage on  the  purchase  or  mortgage  money,  is 
allowed,  in  addition  to  the  conveyancing  remunera- 
tion, including,  where  the  solicitor  is  himself  the 
mortgagee,  the  usual  mortgage  negotiation  fee.  But 
no  negotiation  fee  is  allowed  as  regards  leases  or 
agreements  for  leases. 

With  regard  to  the  matters  regulated  by  the  old 
system,  as  altered  by  Schedule  II.,  the  remuneration 
is  not  ascertained  by  percentage,  but  in  the  old  way,  by 
foUo,  time  occupied,  and  the  like  ;  and  it  is  a  special 
provision  of  this  schedule,  that,  in  special  cases,  the 
taxing  master  may,  for  special  reasons,  increase  or 
diminish  the  prescribed  allowances.  There  is  also  a 
provision    somewhat    similar    to    this,    applicable    to 
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Schedule  I.  ;  namely,  that,  in  respect  of  any  business 
which  is  required  to  be,  and  which  is,  by  special 
exertion,  carried  through  in  an  exceptionally  short 
space  of  time,  the  solicitor  may  be  allowed,  according 
to  the  circumstances,  a  proper  additional  remunera- 
tion for  the  special  exertion. 

For  a  more  complete  account  of  the  provisions  of 
this  General  Order,  the  reader  must  be  referred  to 
the  Order  itself,  and  to  the  scales  prescribed  thereby, 
and  to  the  particular  rules  comprised  in  the  several 
parts  of  Schedule  I.  and  in  Schedule  II.  We  will  add, 
however,  two  further  remarks,  namely  :  (a)  that  the 
remuneration  prescribed  by  Schedule  I.  does  not 
include  stamps,  counsel's  fees,  auctioneer's  or  valuer's 
charges,  travelling  or  hotel  expenses,  fees  paid  on 
searches,  to  public  officers,  or  on  registrations,  or  to 
stewards  of  manors,  or  the  like,  or  any  extra  work 
occasioned  by  changes  occurring  in  the  course  of  the 
business,  e.g.,  by  death,  bankruptcy,  or  the  like  ;  and 
(b)  that  a  solicitor  may  accept  from  his  client  security 
for  the  amount  to  become  due,  and  for  interest  on 
such  amount,  but  so  that  interest  is  not  to  commence 
till  the  amount  due  is  ascertained,  either  by  agree- 
ment or  taxation.  A  solicitor  may  also  charge  interest 
at  four  per  cent,  per  annum  on  his  disbursements  and 
costs,  whether  by  scale  or  otherwise,  from  the  expira- 
tion of  one  month  from  demand  made  upon  the  client. 
In  cases  where  such  disbursements  and  costs  are  pay- 
able by  an  infant,  or  out  of  a  fund  not  presently 
available,  such  demand  may  be  made  on  the  parent 
or  guardian,  or  the  trustee  or  other  person  liable. 

The  Mortgagees'  Legal  Costs  Act,  1895,  enabled  a 
solicitor  or  his  firm  to  charge  and  be  paid,  for  all  busi- 
ness incidental  to  any  mortgage  made  to  him,  either 
alone,  or  jointly  with  any  other  person,  or  incidental 
to  any  transfer  or  transmission  thereof,  such  usual 
professional  charges  and  remuneration,  as  he,  or  they, 
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would  have  been  entitled  to  receive,  if  the  mortgage, 
or  the  transfer  or  transmission  thereof,  had  been  made 
to,  or  vested  in,  a  person  not  a  solicitor. 

(3)  As  regards  contentious  business,  where  no  special 
agreement  as  to  the  soUcitor's  remuneration  has  been 
entered  into,  the  provisions  and  rules  apphcable  are 
of  too  minute  and  detailed  a  character  to  admit  of  any 
condensed  statement.  We  can  only  refer  to  Order  LXV. 
and  to  Appendix  N  of  the  Rules  of  the  Supreme 
Court,  1883,  as  subsequently  amended,  especially  by  the 
new  Rule  10b,  and  to  the  more  or  less  casual  references  to 
the  costs  of  litigation  in  general,  and  in  certain  particular 
kinds  or  classes  of  actions,  which  will  be  found  in  our 
treatment  of  Civil  Injuries,  in  Vol.  III.  of  this  treatise. 

T>.  The  remedies  of  and  against  solicitors,  in  respect 
of  costs. — It  has  already  appeared  incidentally,  that 
either  the  solicitor  or  the  client  may  obtain  an  order 
for  the  taxation  of  his  costs.  But  the  solicitor  who 
presents  a  petition  for  the  taxation  of  his  own  costs 
is  at  this  disadvantage,  that,  unless  the  client  attends 
at  the  taxation,  the  solicitor  has  to  pay  the  costs  of 
taxation  in  any  event  {Ex  parte  WooUett  (1844)  12  M.  & 
W.  504  ;  Re  Upperton  (1882)  30  W.  R.  840).  Whereas, 
if  the  petition  be  presented  by  the  client,  and  less  than 
one-sixth  be  taxed  off  the  amount  of  the  bill,  the  costs 
of  taxation  are  payable  by  the  client.  The  order  for 
taxation  is  obtained  on  an  ex  parte  application  ;  and, 
if  the  application  is  made  within  a  year  from  the 
delivery  of  the  bill  of  costs,  the  order  is  made  as  a 
matter  of  course,  or  almost  as  a  matter  of  course. 
If  made  in  the  Chancery  Division,  the  order  provides 
also  for  payment  ;  but  if  made  in  the  King's  Bench 
Division,  the  order  is  merely  for  taxation.  No  order 
for  taxation  will  be  made  of  costs  relating  exclusively 
to  business  done  by  a  solicitor  otherwise  than  as  a 
solicitor  {Allen  v.  Aldridge  (1843)  5  Beav.  1). 
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Where  the  order  for  taxation  is  not  obtainable  as 
of  course  (p.  633),  it  must  be  obtained  on  a  special 
application  by  summons,  duly  served  by  the  applicant 
upon  the  other  party  ;  such  special  application  being, 
in  general,  necessary  after  the   lapse    of   a    year,  or 
after  payment,  or  when  the  retainer  is  disputed,  and, 
generally,    when    there   is   any   special  circumstance 
affecting  more  or  less  the  right  to  payment.     It  is 
always  desirable  for  a  solicitor  actually  to  deliver  a 
bill  of  costs  ;  even  when  the  client  is  willing  to  pay, 
and  has  actually  paid,  an  agreed  sum.     For,  where 
there  is  merely  a  verbal  statement  as  to  the  amount 
of  the  costs,  a  solicitor  may  be  ordered  to  deliver  a 
bill  in  respect  thereof,  for  purposes  of  taxation,  even 
more  than  twelve  months  after  payment   {Re  West, 
King,  and  Adams  [IS92]  2  Q.  B.  102).     If,  however,  a 
client  has  waived  delivery  of  a  bill,  and  there  has 
been  a  settlement  of  accounts,  the  question  of  charges 
will  not  ordinarily  be  reopened  {Re  Chapman  (1903)  20 
T.  L.  R.  3  ;  but  see  Ray  v.  Newton  [1913]  1  K.  B.  249). 
Speaking  generally,  there  are  four  ways  in  which  a 
solicitor  can  compel  payment  of  the  amount  due  to 
him  for  costs,  i.e.,  "  taxable  costs,  charges,  and  ex- 
"  penses  incurred  by  him  as  solicitor  for  his  client  " 
(Lindley,  L.J.,  In  re  Taylor,  Stileman  <fc   Co.   [1891] 
1  Ch.  596).     (i)  He  may  enforce  the    submission    to 
pay,  contained,  as   we    have    seen,  in    the    order  for 
taxation,   when    such   order   has   been   made  in  the 
Chancery  Division,     (ii)  He  may  obtain  a  '  charging 
order,'  under  s.  28  of  the  Solicitors  Act,  1860,  upon 
any  property  that  may  have  been  recovered  or  pre- 
served as  the  result  of  any  proceeding  in  any  court, 
in  which  proceeding  he  has  been  employed  ;  but  this 
remedy  is  limited  to  the  costs  incurred  in  respect  of 
the    particular    property    recovered    or    preserved, 
(iii)   He   may   bring   an  action  against  his  client   to 
recover  the  amount  due  on  the  bill ;  but  this  action 
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must  ordinarily  be  brought  within  the  period  of  six 
years  from  the  completion  of  the  work  [Cohurn  v. 
CoUedge  [1897]  1  Q.  B.  702).  (iv)  He  may  enforce  his 
general  lien  against  all  deeds  and  other  documents 
(but  not  his  client's  will)  belonging  to  his  client 
which  may  be  in  his,  the  solicitor's,  possession.  This 
type  of  solicitor's  lien,  known  as  his  '  retaining 
lien,'  is  the  only  general  lien  which  he  can  exercise  : 
that  is  to  say,  by  virtue  of  this  lien,  he  is  entitled 
to  retain  any  documents  in  his  possession,  whether 
they  relate  to  the  business  in  which  the  costs 
were  incurred,  or  to  some  entirely  different  busi- 
ness. A  solicitor  may  also  exercise  a  particular 
lien,  often  called  his  '  common-law  lien  '  (though 
the  retaining  lien  is  also  valid  at  Common  Law) 
over  personal  property  preserved  or  recovered  by  his 
efforts  ;  but  this  lien  only  extends  to  the  costs  incurred 
by  him  in  such  preservation  or  recovery.  A  soHcitor's 
lien,  however,  whether  statutory  or  common  law, 
only  secures  his  '  taxable  costs,  charges,  and  expenses,' 
i.e.,  such  charges  as  could  be  properly  moderated  by 
a  Taxing  Master  on  taxation  of  his  bill.  It  does  not 
cover,  for  example,  advances  to  the  chent  {Be  Taylor, 
Stileman  cfc  Co.  [1891]  1  Ch.  590). 

E.  Discipline  over  solicitors. — A  person  who  has 
suffered  by  the  act  or  default  of  a  solicitor,  whether 
the  latter  was  acting  as  such  or  as  a  private  citizen, 
has,  of  course,  the  same  remedies  against  the  solicitor 
as  against  anyone  else  who  has  been  guilty  of  a  legal 
wrong.  Thus,  for  example,  a  solicitor  can  be  prose- 
cuted for  any  breach  of  the  criminal  law  ;  and  he 
can,  as  we  have  said,  be  made  responsible  in  an 
action  for  damages  for  negligence  (p.  630).  But,  over 
and  above  these  remedies,  a  solicitor  who  has  been 
guilty  of  professional  misconduct,  whether  or  not 
that  conduct  has  resulted  in  pecuniary  loss  to  his 
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client,  can  be  subjected  to  disciplinary  proceedings  of 
a  very  drastic  character  as  an  official  of  the  Supreme 
Court.  Formerly,  the  direct  administration  of  such 
discipline  was  in  the  hands  of  the  court,  on  the  roll 
of  which  the  attorney  or  solicitor  was  admitted.  But 
the  Solicitors  Act,  1888,  which  transferred  the  custody 
of  the  roll  from  the  Clerk  of  the  Petty  Bag  to  the  Law 
Society  (s.  5),  though  reserving  the  powers  and  juris- 
diction of  the  Master  of  the  Rolls,  established  a 
statutory  committee,  known  as  the  '  Discipline  Com- 
mittee,' of  the  Council  of  the  Law  Society,  for  the 
purpose  of  hearing  applications  against  solicitors, 
either  to  strike  off  the  roll,  or  to  compel  answers  by 
a  solicitor  to  allegations  contained  in  an  affidavit  (s.  12). 
This  Committee  is  appointed  by  the  Master  of  the  Rolls 
from  among  the  members  or  ex-members  of  the  Council, 
and  hears  applications  by  a  board  of  at  least  three  of 
its  members.  Under  the  Act  of  1888,  the  Discipline 
Committee  was  merely  an  advisory  body,  charged 
only  with  the  preliminary  work  of  hearing  applications 
and  reporting  on  them  to  a  Divisional  Court  or  the 
Master  of  the  Rolls,  which  authorities  then  took  such 
action  as  they  deemed  proper.  But,  by  the  Solicitors 
Act,  1919,  s.  5,  the  Discipline  Committee  has  now 
power  to  act,  either  by  ordering  the  solicitor  whose 
conduct  is  in  question  to  be  struck  off  the  roll,  or  to 
suspend  him  from  practice,  or  to  order  him  to  pay 
costs.  In  the  exercise  of  these  powers,  it  acts  as  a 
judicial  body,  hearing  formal  application  by  the 
complainant,  which  must  be  supported  by  affidavit, 
administering  oaths,  issuing  writs  of  subpcena,  and  pro- 
nouncing orders  (ss.  6,  7).  Every  such  order  is  filed 
in  the  records  of  the  Society  as  Registrar  of  Solicitors, 
is  open  to  inspection,  and  is  enforceable  as  a  judgment 
or  order  of  the  court.  Moreover,  if  it  involves  striking 
a  solicitor  off  the  roll  or  suspending  him  from  practice, 
a  notice  stating  the  effect  of  the  operative  part  of  the 
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order  must  be  sent  by  the  Registrar  to,  and  published 
in,  the  London  Gazette  (s.  7).  The  proceedings  are 
regulated  in  detail  by  Rules  issued  by  the  Discipline 
Committee,  with  the  concurrence  of  the  Master  of  the 
Rolls,  under  the  powers  conferred  by  s.  9  (1)  of  the 
Act  of  1919,  which  concern,  not  only  hostile  applica- 
tions made  by  persons  alleging  improper  conduct  by 
a  solicitor,  but  applications  by  solicitors  themselves, 
e.g.,  to  have  their  names  removed  from  the  roll  because 
they  desire  to  enter  the  other  branch  of  the  legal 
profession,  or  for  any  other  reason.  In  the  latter 
class  of  cases,  special  care  is  taken  to  ascertain  that 
the  applicant  is  not  endeavouring  to  secure  his  escape 
from  an  anticipated  hostile  attack,  by  a  voluntary 
retreat  (Rules  of  1920,  rr.  12-16). 

An  appeal  from  an  order  of  the  Discipline  Com- 
mittee on  a  hostile  application  lies  to  the  High  Court 
of  Justice  (s.  8),  and  is  heard  by  a  Divisional  Court. 
And  the  Master  of  the  Rolls,  with  the  concurrence  of 
the  Lord  Chancellor  and  Lord  Chief  Justice,  may  make 
Rules  prescribing  the  time,  form,  and  manner  within 
and  in  which  such  appeals  shall  be  made  and  heard. 

II.  Barristers  (•  Counsel  '). 

The  term  '  barrister  '  (which  is  more  correct  than 
the  usual  expression  '  barrister-at-law  ')  is  applied  to 
persons  who  have  been  '  called  to  the  bar  '  by  one  of 
the  four  Inns  of  Court.  No  person  can  practise  as 
a  barrister  unless  he  is  a  member  of  one  of  these  Inns. 
The  Inns  of  Court,  known  as  the  Inner  Temple,  the 
Middle  Temple,  Lincoln's  Inn,  and  Gray's  Inn,  are 
unincorporated  associations,  independent  of  any  State 
control,  though  subject  to  visitation  by  the  Judges. 
They  are  governed  by  the  senior  members  of  the 
society,  called  '  Masters  of  the  Bench,'  or  '  Benchers,' 
who    are    responsible   for    the    education    of    persons 
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intending  to  become  barristers,  for  their  admission 
as  barristers  when  they  have  sufficient  educational 
qualifications,  and  for  the  discipline  over  barristers 
after  they  have  been  called.  This  discipline  they  can 
enforce,  in  the  last  resort,  by  expelling  the  barrister 
from  his  Inn,  or  by  disbarring  him,  that  is  to  say, 
depriving  him  of  the  privilege  of  acting  as  a  barrister. 
But  a  barrister  may  also  be  disbarred  on  his  own 
petition,  if  he  desires  to  adopt  some  profession  for 
which  barristers  are  disqualified  ;  and  this  not  uncom- 
monly happens  when  a  barrister  wishes  to  become  a 
solicitor,  which  he  may  do  on  getting  himself  disbarred 
and  passing  the  solicitors'  Final  Examination,  although, 
if  he  is  of  less  than  five  years'  standing  at  the  bar, 
he  will  (as'  we  have  seen)  have  to  serve  as  a  clerk  in 
a  solicitor's  office  for  three  years  before  he  can  be 
admitted  as  a  barrister  (p.  621). 

The  four  Inns  of  Court  have  agreed  upon  a  series  of 
Regulations  relating  to  the  admission  of  students  and 
to  their  call  to  the  bar  and  similar  matters.  Under 
these  E^egulations,  students  must,  before  they  are  eli- 
gible for  call,  have  kept  twelve  terms  (equivalent  to 
three  years)  by  dining  on  a  specified  number  of  occa- 
sions in  the  hall  of  their  Inn  in  each  term,  must  be  of 
the  age  of  twenty-one  years,  and  must  have  passed 
the  prescribed  examinations.  The  Benchers  of  each 
Inn  have  power  to  dispense  with  some  of  these  require- 
ments ;  and  there  are  special  rules  governing  the  call 
to  the  bar  of  solicitors,  and  of  Irish  and  Colonial 
barristers. 

In  addition  to  the  Masters  of  the  Bench  of  each 
Inn,  there  is  another  body  which  controls  matters  of 
professional  etiquette.  This  is  the  General  Council  of 
the  Bar,  which  is  partly  elected  by  all  practising 
barristers  and  partly  composed  of  ex-officio  and 
nominated  barristers.  Disputes  between  barristers 
and  solicitors  are  ordinarily  settled  by  the  Chairman 
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of  the   Bar  Council  and  the  President  of  the  Law 
Society,  in  consultation. 

Barristers  have  the  right  of  audience  in  practically- 
all  judicial  proceedings.  In  some  cases,  this  right  is 
shared  with  solicitors  ;  in  other  cases  it  is  an  exclusive 
right.  In  the  House  of  Lords,  before  the  Judicial 
Committee  of  the  Privy  Council,  and  in  the  Court  of 
Appeal  and  High  Court  of  Justice,  they  have  an 
exclusive  right  of  audience  as  advocates.  A  party 
may,  of  course,  appear  in  person  in  these  courts,  as 
elsewhere  ;  but,  if  he  wishes  to  be  represented,  he 
must  be  represented  by  a  barrister.  In  the  Bank- 
ruptcy Court,  in  chambers  of  the  High  Court,  in  all 
county  courts,  and  in  many  other  courts,  solicitors  as 
well  as  barristers  are  allowed  to  appear  for  their 
clients.  In  other  cases  barristers  are  allowed  to 
appear  at  the  discretion  of  the  tribunal,  although 
they  have  no  right  of  audience.  There  appear  to  be 
only  two  classes  of  cases  in  which  counsel  are  excluded 
from  appearing.  One  is  before  the  grand  jury,  which 
is  in  reality  only  concerned  with  the  examination  of 
the  witnesses  for  the  prosecution  ;  the  other  arises 
from  the  anomalous  rule,  to  which  we  have  referred 
elsewhere  (p.  159),  that  barristers  cannot  appear 
before  registration  officers.  The  general  rule  is,  that, 
where  a  tribunal  is  set  up  without  any  enactment  or 
precedent  governing  its  procedure,  the  tribunal  itself 
has  the  power  to  decide  whether  audience  shall  be 
given  to  counsel ;  this  being  part  of  the  inherent 
jurisdiction  of  every  judicial  or  quasi- judicial  tribunal 
to  settle  its  own  rules  of  procedure  {ex  parte  Evans 
(1846)  9  Q.  B.  279).  And  it  may  be  asserted  that  it 
would  be  contrary  to  tradition  if  audience  were  refused 
in  such  cases  to  barristers. 

Barristers  in  modern  times  are  divided  into  two 
classes,  King's  Counsel,  who  wear  silk  gowns  and  sit 
within  the  bar  in  the  Law  Courts  (being  called  '  silks  ' 
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or  '  leaders  '),  and  Juniors.  By  the  usage  of  the 
profession,  a  King's  Counsel  cannot  appear  unless  a 
junior  is  briefed  to  appear  with  him  ;  and  no  junior 
can  accept  a  brief  under  another  junior  whose  call  to 
the  bar  was  subsequent  to  his  own.  There  are  many 
other  professional  rules  governing  the  rights  and 
privileges  of  barristers  inter  se;  but  we  cannot  set 
these  out  here.  Their  enforcement  rests,  as  a  rule, 
with  the  General  Council  of  the  Bar,  or,  in  some  cases, 
with  '  circuit  men,'  i.e.  the  body  of  barristers  going 
a  particular  circuit. 

As  regards  the  relationship  between  barristers  and 
solicitors,  it  is  the  general  rule,  that  no  barrister  can 
give  his  services  to  a  lay  client  except  upon  the 
instructions  of  a  solicitor.  The  retainer  of  a  solicitor 
carries  with  it  an  authority  to  employ  counsel  and 
to  pay  his  fees,  which  should  be  marked  on  the  brief 
beforehand  and  may  not  be  subsequently  altered.  A 
barrister  has  no  right  to  sue  for  his  fees  ;  and,  if  he 
chooses  to  waive  his  right  to  payment  upon  delivery 
of  the  papers  to  him,  he  has  no  legal  remedy  either 
against  his  professional  client  (the  solicitor)  or  against 
his  lay  client.  So  his  fees,  even  if  paid  by  the  lay 
client  to  the  solicitor,  cannot  be  garnished  while  in 
the  solicitor's  hands  {Wells  v.  Wells  [1914]  P.  157). 
Conversely,  although  the  barrister  is,  in  theory,  bound 
to  accept  a  brief,  he  cannot  be  sued  for  failure  to 
attend  the  court.  Nor  can  he  be  sued  for  negligence 
in  the  performance  of  his  duty  ;  and,  moreover,  when 
a  solicitor  acts  upon  the  advice  of  a  barrister,  he  also 
is,  as  a  general  rule,  immune  from  an  action  for 
negligence.  This  immunity  does  not,  however,  extend 
to  every  case  in  which  a  solicitor  is  charged  with 
negligence  ;  for  it  is  well  recognised  that  a  solicitor 
remains,  even  when  counsel  is  employed,  liable  for 
the  mismanagement  of  so  much  of  the  conduct  of 
an  action  as  is  usually  allotted  to  his  branch  of  the 
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profession,  for  instance,  for  want  of  care  in  the  pre- 
paration of  the  cause  for  trial,  or  for  the  consequences 
of  his  non-attendance  thereon  with  his  witnesses. 

It  is  illegal  for  a  barrister  to  agree  with  a  solicitor 
that  the  amount  of  his  fees  shall  depend  upon  the 
event  of  a  suit ;  and,  if  the  agreement  were  to  take 
the  form  of  giving  the  barrister  a  share  in  the  pro- 
ceeds of  litigation,  it  would  amount  to  the  offence  of 
champerty  (Vol.  III.,  p.  400). 

It  is  the  practice  of  barristers  to  charge  special 
fees  over  and  above  the  ordinary  brief  fees  in  two 
cases.  In  the  Chancery  Division,  it  is  the  custom  for 
a  King's  Counsel,  upon  taking  silk,  to  attach  himself 
to  a  particular  court  {i.e.  judge)  of  that  Division  ; 
and  he  will  not  appear  in  another  court  without  a 
special  fee.  And  if  he  '  goes  special '  (as  the  phrase 
is),  that  is  to  say,  practises  in  all  the  courts  of  the 
Chancery  Division,  he  will  require  a  special  fee  for 
every  case  in  which  he  appears.  Special  fees  are  also 
exacted  both  by  King's  Counsel  and  by  juniors  on 
the  common  law  side,  for  appearing  on  a  circuit  or 
at  Quarter  Sessions  to  which  they  do  not  belong. 

Barristers  may  be  '  retained ' :  that  is  to  say,  their 
services  may  be  engaged  by  a  particular  client  upon 
payment  of  a  retaining  fee.  The  effect  of  a  retainer 
is,  that  the  barrister  who  accepts  it  is  bound,  subject 
to  certain  exceptions,  not  to  accept  a  brief  from  the 
opposing  side.  Retainers  may  be  general  or  special. 
A  general  retainer  is  an  engagement  by  the  barrister 
to  appear  for  the  client  who  retains  him,  in  all  litiga- 
tion whatever  ;  but  it  does  not  bind  counsel  to  any- 
thing, except  to  give  notice  to  the  client  if  he  receives 
a  brief  from  the  opposite  party,  and,  if  his  own  party 
does  not  then  brief  him,  he  may  accept  the  other's 
brief.  A  special  retainer  is  one  given  for  a  particular 
case  ;  and,  when  accepted,  it  entitles  the  barrister  to 
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a  brief  on  every  occasion  on  which  the  action  comes 
before  the  court  to  which  the  retainer  applies. 

Barristers'  clerks  invariably  charge  certain  fees, 
which  are  usually  paid  to  the  barrister  together  with 
his  own  fees  ;  and  the  clerk  may  maintain  an  action 
for  his  fees  against  the  barrister  if  the  latter  has 
received  them.  But  neither  the  barrister  nor  the 
clerk  has  a  legal  right  to  sue  the  solicitor  or  client  if 
the  fees  are  not  paid. 

Barristers  are  not  officers  of  the  court,  and  are  not 
subject  to  the  discipline  which  the  court  exercises 
over  solicitors.  But  any  serious  misconduct  on  the 
part  of  a  barrister  would  be  reported  by  the  Judge 
to  the  benchers  of  the  barrister's  Inn,  who  would 
take  the  necessary  disciplinary  steps.  Further,  the 
court  can  punish  a  barrister  for  contempt  of  court,  by 
fining  and  even  imprisoning  him. 

The  education  and  examination  of  candidates  for 
entry  to  the  profession  of  barristers  are  entrusted  to 
a  body  known  as  the  Council  of  Legal  Education, 
constituted  by  representatives  of  the  four  Inns  of 
Court  appointed  by  such  Inns,  and  drawing  its 
revenue  from  subsidies  granted  by  the  Inns  and  from 
certain  funds  under  the  control  of  the  High  Court. 
The  Council  has  a  staff  of  Readers  and  Assistant 
Readers,  who  deliver  lectures  to,  and  otherwise  assist 
with  their  advice,  students  preparing  for  call  to  the 
bar. 
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